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OVERSIGHT OF STAGGERS RAIL ACT OF 1980 



FRIDAY, NOVEMBER 1, 1985 

U.S. Senate, 

Ck)]iIMITrEE ON COBCMEECE, SCIENCE, AND TRANSPORTATION, 

SuBCOBiMrrrEE on Surface Transportation, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 9:15 a.m., in room 
SR-253, Russell Senate Office Building, Hon. Bob Packwood (chair- 
man of the subcommittee) presiding. 

Staff members assigned to these hearings: Pamela Garvie, stafiT 
counsel, and Linda Morgan, minority stafiT counsel. 

OPENING STATEMENT BY SENATOR PACKWOOD 

Senator Packwood. The committee will come to order, please. 

We are having this morning the first of two oversight hearings 
on the Staggers Act. Needless to say, we have had some — not 
many — ^but some complaints about some of the actions of the rail- 
ways under the act, and I emphasize "not many." There have been 
some allegations of egr^ous rate increases and some allegations of 
unfair discrimination. 

In my experience in investigating many of them, I found that 
much of the frustration comes from a lack of information. One 
shipper does not know what another shipper is paying and there- 
fore imagines that the other shipper has an infmitely better rate 
than actually exists. 

I have discovered that some shippers have learned how to negoti- 
ate with the railroads in terms of contracts, and that there have 
been fewer complaints than there were before. On the other hand, 
I have to say that there have been more complaints about rail de- 
regulation than about truck deregulation — ^where I have had 
almost no complaints from shippers — and airline deregulation 
where, except for the towns that literally have lost service, there 
have been relatively few complaints from the bulk of the fljring 
public. 

So this will be the first of two hearings. I hope that we can lay at 
rest some of the frustrations that both parties have felt, if they will 
reveal themselves fully in these hearings today. 

I might indicate that I may have to excuse myself temporarily, 
and I will ask Senator Pressler to take over. We are involved in the 
debt ceiling Gramm-Rudman proposal. Those are going on the floor 
at 11 o'clock in the House today. Neither the Democrat proposal 
nor the Republican proposed are fully ready yet. The Members are 
going to vote on them in about 3 hours, and a cropper has come up 

(1) 
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on the Republican proposal that I may have to go over and settle. I 
am expecting a call and will know momentarily. 

Senator Pressler. 

Senator Pressler. Mr. Chairman, I would like to make my open- 
ing statement a little later. I am going to rework one parsigraph of 
it here. 

Senator Packwood. That is the same thing we are doing with the 
bill over on the House floor. 

Senator Long. 

OPENING STATEMENT BY SENATOR LONG 

Senator Long. Mr. Chairman, I am a cosponsor, along with Sena- 
tor Andrews and others, of legislation to make the Staggers Act 
work the way that we intended it to work when I voted for it, and I 
believe the way that the Congress intended for it to work — certain- 
ly the way the Senate intended for it to work. 

There are amendments being incorporated in the legislation that 
will help to clarify and make more practical this legislation, which 

?rou will And has a substantial amount of support. The proposed 
egislation is not reregulation. The basic deregulatory thrust of the 
Staggers Act will be preserved. The bill does not propose to regu- 
late any traffic that is not now regulated under the act. 

The bill accepts the basic parameters of the Staggers Act. It 
seeks to deal with abuses that were anticipated in other regulated 
industries and by shippers during the legislative process and at the 
time the Staggers Act became law, and, I regret to say, fears that 
have been realized. 

Now, there is something inherently wrong in the ICC's determi- 
nation of revenue adequacy when it holds that all class I railroads 
are revenue-inadequate, including Norfolk Southern, which is offer- 
ing $1.2 billion to purchase Conrail, and which the Secretary of 
Transportation is pointing to as an outstanding example of a very 
successful railroad. 

The ICC has adopted rate reasonableness standards, including 
stand-alone cost, which make it virtually impossible for a coal ship- 
per to win a rate challenge. In fact, in spite of the many challenges 
that have been made by shippers, the ICC has never held in favor 
of a shipper in an overall rate challenge case using Staggers Act 
standards. 

The ICC has shown little if any inclination to take corrective 
action on its own. Hence, the need for legislation that I have joined 
in proposing, together with Senator Andrews and other Senators. 
Similar legislation, I understand, has been sponsored in the House 
of Representatives. 

So we believe we have a real problem, and we appreciate the 
hearing and will appreciate this committee's attention to the prob- 
lem. 

Senator HoUings has a statement for the record and hopes to be 
here later on. 

[The statement follows:] 

Opening Statement by Senator Hollings 

The next 2 days of hearings represent another phase in the Committee's ongoing 
oversight of the Staggers Rail Act of 1980 and its implementation. This Act was in- 



Digitized by 



Google 



3 

tended to help the rail industiy improve its financial health and service by remov- 
ing unnecessary regulation while at the same time preserving regulatory protection 
where effective competition does not exist. 

As part of its oversight since the passage of this act, the Committee has held two 
sets of hearings, one in 1981 and one in 1983. At those hearings, the Committee re- 
ceived testimony that the act was working well, increasing the financial stability of 
the rail industry and enabling it to provide better and more innovative service. At 
the same time, however, the Committee heard concerns expressed that the ICC was 
not implementing the act to provide protection where there is no effective competi- 
tion, as was originally intended. 

The oversight hearings which begin today are again intended to bring out infor- 
mation on the progress that has been made in the implementation of the act, with 
particular attention to the concerns expressed in previous hearings. I look forward 
to learning about ICC action on resolutions negotiated between the rail industry, 
concerned shippers, and other parties on such issues as market dominance, competi- 
tive access, contract disclosure and boxc£u- hire regulation — all issues raised at pre- 
vious hearings. 

In reviewing those proposals, it is important to note that the parties involved in 
these negotiations foimd it advisable to seek non-legislative approaches to resolving 
their problems, and that numerous shippers believe that no legislative amendment 
to the act is necessary or appropriate. However, we need to examine carefully the 
views of various other shippers and smaller railroads that those negotiated agree- 
ments do not go far enough, and that legislation is indeed necessary to ensure that 
the Act provides the protection that was intended. In this regard, I will carefully 
review the testimony on the need for S. 477, legislation cosponsored by severed of 
my fellow members and introduced in response to the concerns of electric utility 
and coal shippers, and others, about the lack of protection for captive shippers. 

I supported the Staggers Act when it was passed because I believed that it repre- 
sented an appropriate balance of the need for a stronger rail network with the need 
to protect captive shippers. It is clear that the act has resulted in many benefits for 
the rail industry and shippers. However, I continue to hear concerns about its im- 
plementation. Clearly efforts have been made to address them. However, we do need 
to examine what concerns remain and whether legislative relief is needed to ensure 
that the act is carried out. 

Senator Packwood. Thank you. 

Has Congressman Tauzin arrived yet? 

[No response.] 

Senator Packwood. If not, let's start with Reese Taylor, the 
Chairman of the Interstate Commerce Commission and we will put 
on the Congressman after the Chairman testifies. 

Mr. Chairman, you are a regular here. 

Mr. Taylor. I am beginning to feel like it, Mr. Chairman. I see 
we have your Oregon weather again; another rainy Friday. 

Senator Packwood. Well, it makes me feel at home. 

STATEMENT OF HON. REESE H. TAYLOR, CHAIRMAN, INTER- 
STATE COMMERCE COMMISSION, ACCOMPANIED BY ANDREW 
J. STRENIO, JR., COMMISSIONER; WILLIAM SOUTHARD, DIREC- 
TOR, OFFICE OF TRANSPORTATION ANALYSIS; LOUIS GI- 
TOMER, DIRECTOR, RAIL SECTION, OFFICE OF PROCEEDINGS; 
AND RONALD YOUNG, DIRECTOR, BUREAU OF ACCOUNTS 

Mr. Taylor. Let me say good morning to the members of the 
subcommittee. And if I may, I would like to begin by introducing 
those at the table with me this morning. 

On my right is Commissioner Andy Strenio. On his right is Bill 
Southard, the Director of our Office of Transportation Analysis. On 
my left is Lou Gitomer, Director of the Rail Section of the Office of 
Proceedings. And on his left is Ron Young, the Director of the 
Bureau of Accounts. 
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I want to thank you for this opportunity to appear here today to 
present the views of the Commission concerning the implementa- 
tion and effects of the Staggers Rail Act of 1980. We have submit- 
ted a written statement for the record, and I would like to summa- 
rize that statement briefly for you at this time. 

To assist in the revitalization and modernization of the rail 
system, the Staggers Act was intended to encourage competition, 
provide for the prompt recovery of costs, promote greater rate and 
service flexibility without Government interference, and emphasize 
the ne^ed for adequate rail revenues. 

We believe that the act and its implementation have been gener- 
ally successful in meeting the congressional goals set forth in the 
statute. 

After 5 years, it is now clear that the Staggers Act has had a 
positive effect on the railroads' financial condition. Class I rail- 
roads reported a substantial improvement in earnings in 1984, due 
in large part to tihie recovery in the economy, continuation of the 
long-term reduction in railroad employment, and the ongoing ra- 
tionalization in rail plant, equipment, and routing. 

Other important factors were the implementation of the Staggers 
Act rate and cost recovery provisions and the consequent ability of 
railroads to respond more quickly and efficiently to shippers' needs 
with innovative rates and improved service levels, thus providing 
more effective competition among all rail carriers and with truck 
lines and barges. 

Railroad earnings during the first 6 months of 1985 declined 
compared to the same period of 1984. A slowdown in industrial pro- 
duction has caused the deterioration of the railroad industry's gen- 
eral merchandise traffic. In addition, the strong worldwide position 
of the dollar has adversely affected export grain, merchandise, and 
other sales. 

Consequently, the Commission's latest earnings report for the 
class I railroads shows that revenues and earnings for the 12 
months ending June 30, 1985, declined in comparison to the same 
period of 1984. 

To combat these trends, the railroad industry has continued to 
trim expenses. As of August 1985, railroad industry employment to- 
taled 305,326 empWees, compared to average employment levels of 
324,696 employees for the year 1984, and 480,410 employees for the 
year 1980. 

While the overall rate of return on investment — what we call 
ROI — is still far below adequate levels, the railroad industry re- 
ported an ROI of 5.92 percent in 1984 which in fact was the highest 
m 40 years. 

Certain groups have sponsored research efforts designed to show 
that the railroads have not merely improved their financial condi- 
tion relative to their revenue needs, but in fact, are earning mo- 
nopoly profits. These studies suggest that the railroad industry has 
amassed a surplus of capital, and that cert€dn railroads have 
become rich at the expense of the coal shippers who are purported- 
ly being gouged by excessively high rates. 

The Commission staff has reviewed these studies and finds that 
they do not accurately depict the financial condition of the rail- 
roads and the earning power of their captive rates. Our staff was 
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unable to verify the data used for these studies, and they are of the 
opinion that these studies employ assumptions which are inconsist- 
ent with the realities of the marketplace. 

For example, the staffs review of the Edison Electric Institute's 
study indicates that the methodology used to develop the returns is 
flawed because it seriously understates costs. From EEI's brief de- 
scription of its methodology, it appears that the study defines prof- 
itability as any surplus over historical variable costs. This use of 
variable costs ignores overhead costs which must be covered 
through differential pricing, and gives an illusion of high profitabil- 
ity. 

We would like to conduct a more comprehensive evaluation of 
EEI's study, but we've been unable to obtain the necessary data 
that underlies its study. 

Copies of the staff analyses of the studies conducted by CURE, 
CFA, and EEI have been made available at this hearing. 

Turning to an important activity encouraged by Staggers, the 
proliferation of contract rate filings has continued since we last tes- 
tified. Since passage of the act, over 30,000 rate and service con- 
tracts have been filed with the Commission. We now receive about 
1,150 new contract filings per month from railroads and shippers of 
all sizes, covering virtually every commodity. 

For example, grain and coal are often thought to be commodities 
captive to railroads. Yet, a survey of the top grain and coal-hauling 
railroads indicated that in late 1984, approximately 41 percent of 
all grain tonnage was moving under contract and some 53 percent 
of all coal, both domestic and export, was moving under contract. 

There has been a significant increase in grain contract activity 
in 1984 and 1985, with grain and grain product contracts now rep- 
resenting about 25 percent of all contracts filed. 

We recognize that cert€dn changes in railroad policy and oper- 
ations, such as in the area of competitive access, have been unpop- 
ular with some groups. Accordingly, the Commission instituted two 
proceedings to address some of the perceived problems in this area. 

By way of background, the Commission instituted a proceeding 
in Ex parte No. 456, the Staggers Rail Act of 1980, Conference of 
Interested Parties, to gather information from carriers and shippers 
about the problems and benefits arising from the Staggers Act and 
to provide a forum for direct discussion between shippers and carri- 
ers. We felt that was very important. 

Our purpose, in part, was to obtain mutually agreeable proposals 
for improving the implementation of the Staggers Act. Two of the 
areas considered in that proceeding were competitive access and 
market dominance. Although no broad consensus was arrived at in 
the Ex parte No. 456 proceeding, cert€dn individual agreements 
were reached by some of the parties in the areas of competitive 
access and market dominance. 

Subsequent to Ex parte No. 456, a rulemaking proceeding was in- 
stituted in Ehc parte No. 445 (Sub-No. 1), Intramodal Rail Competi- 
tion, to consider the proposed competitive access sigreement. The 
Conmiission recently voted in open conference on the various issues 
raised in that proceeding and a written decision was published just 
yesterday. 
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Briefly, the rules we adopted include requirements for 45 days 
notice for all cancellations; negotiations before challenging these 
cancellations; ICC suspension of cancellations which eliminate ef- 
fective competition; ICC denial of cancellations which would be 
anticompetitive; and ICC prescription of through routes, joint rates, 
or reciprocal switching, if necessary, to prevent an anticompetitive 
action. 

With respect to the issues of proportional rates, we determined 
that while we have the power and the authority to prescribe these 
rates, as the parties' gigreement did not specifically include a provi- 
sion for such prescription, we would resolve the question of wheth- 
er we should prescribe them on a case-by-case basis. 

Additionally, in making determinations concerning an investiga- 
tion or prescription in a competitive access case, the Commission 
will not consider — not consider — product competition. Further, rail- 
roads wishing to rely on geographic competition will have the 
burden of proving this competition by clear and convincing evi- 
dence. 

Finally, the Commission decided that its determinations in such 
proceedings will have no res judicata effect on any litigation aris- 
ing under the antitrust laws. 

A second rulemaking proceeding. Ex parte No. 320 (Sub-No. 3), 
Product and Geographic Competition, was recently voted on by the 
Commission and that decision was also served yesterday. I would 
like to summarize the principal issues we addressed therein. Tlie 
guidelines adopted in Ex parte No. 320 substantially reduce a ship- 
per's burden of showing market dominance by putting the burden 
of proof on the railroads to demonstrate the existence of effective 
geographic or product competition. 

This is accomplished first by providing that the mere existence of 
geographic or product competition will not, by itself, establish the 
existence of effective competition; and second, by placing the 
burden of proof on the railroads, that receiver or producer alterna- 
tives effectively restrain their pricing. 

Ex parte No. 320 (Sub-3) also summarizes and clarities our prod- 
uct and geographic competition guidelines. We have made available 
to the subcommittee our formal decisions in these two proceedings. 

Another very important case recently decided by the Commission 
is Ex parte No. 347 (Sub-No. 1), Coal Rate Guidelines. In our deci- 
sion served September 3, 1985, we adopted constrained market pric- 
ing guidelines for determining the maximum reasonable rate level 
that railroads may charge for the transportation of captive coal 
traffic. In adopting the final coal rate guidelines, the Commission 
made significant changes to the interim guidelines in response to 
certain concerns raised by shippers. 

These changes include: (1) Elimination of the proposed 15 percent 
limit on the amount that railroads may increase their rates on cap- 
tive coal traffic in a single year in favor of case-by-case scrutiny of 
the need for the phasing-in of rate increases; (2) adoption of a long- 
run marginal cost standard to estimate any avoidable revenue need 
shortfall; and (3) clarification of the importance of grouping in 
stand-alone cost presentations. 

The guildelines we adopted provide that: 
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(1) Captive shippers should not be required to pay more than nec- 
essary for the rail carriers involved to earn adequate revenues. 

(2) Captive shippers should not bear the cost of any facilities or 
services from which no benefits are derived. 

(3) A captive shipper's responsibility for payment for facilities or 
services which are beneficiaUy shared by other shippers will be ap- 
portioned according to the individual demands of the various ship- 
pers, and thus railroads will have an incentive to ensure that com- 
petitive traffic contributes as much as possible toward facility or 
service costs. 

(4) Lastly, changes in coal rates should not be so precipitous that 
they cause severe economic dislocations. 

We believe these guidelines will provide the necessary protection 
for captive shippers and, at the same time, will provide the rail- 
roads the opportunity to earn adequate revenues. 

Eltfective competition is the key to the success of the Staggers 
Act and its implementation. An environment where efficiency, 
flexibility and adequate revenues are encouraged will promote such 
competition and the related benefits. 

The Conmiission is implementing the act with this in mind. 
Where there is a lack of effective competition, the Commission will 
continue to provide captive shippers protection against unreason- 
able rates. Meanwhile, by eliminating burdensome regulations and 
practices which tended to stifle innovative rail management, the 
Commission is attempting to promote more efficient operations. In- 
novative ratemaking and marketing have been encouraged and 
supported. Simplified requirements for constructing and operating 
new lines and mandatory reciprocal switching agreements, where 
warranted, will result in stronger intramodal competition, and all 
of these things, in combination, have resulted in a revitalized rail 
industry with benefits accruing to both shippers and railroads. 

This concludes our summary statement, and unless Commission- 
er Strenio has some additional remarks, I would be glad to take 
your questions. 

Statement of Hon. Reese H. Taylor, Jr., Chairman, Interstate Commerce 

Commission 

Mr. Chairman and Members of the Subcommittee: I want to thank vou for this 
opportunity to present the views of the Commission concerning the implementation 
and effects of the Staggers Rail Act of 1980. In addition to the following statement, 
we have included:^ (1) a table giving the status and a brief summary of the Ex Parte 
proceedings conducted pursuant to the Act; (2) a brief list summarizing €dl litigation 
involving the Staggers Act; and (3) a list giving the status of €dl cases filed under 
the ''savmgs" provisions of the Staggers Act. 

As you know, the Staggers Act substanticdly reduced Federal regulation of the 
rail industry, permitting rail carriers the opportunity to obtain adequate earnings 
while providing adequate protections to shippers that lack effective competitive 
transportation cdtematives. The Act was intended to assist the rail system to 
remam viable in the private sector of the economy and to cdlow the railroads to 
compete more effectively among themselves and with other modes of transporta- 
tion. ^ To assist in the revitalization and modernization of the rail system, the Stag- 



^ Appendices 1, 11, and m, have been retained in the Committee files. 

'The goals of the Act, as set forth in section 3, are as follows: (1) to assist the railroads of the 
Nation in rehabilitating the rail S3rstem in order to meet the demands of interstate commerce 
and the national defense; (2) to reform Federal regulatory policy so as to preserve a safe, ade- 
quate, economical, efficient, and financially stable rail S3^tem; (3) to assist the rail system to 

Continued 
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gers Act encourages competition, provides for the prompt recovery of costs, pro- 
motes greater rate and service nex&)ility without government interference, and em- 
phasizes the need for adequate rail revenues. Both carriers and shippers benefit 
from the improved service levels and responsive pricing resulting from the ongoing 
revitcdization of the rail industry. And, while there is, in general, greater reliance 
on the forces of the marketplace, a regulatory process remains to balance the needs 
of carriers, shippers, and the public where warranted, in the absence of effective 
competition. 

In our view, the Staggers Act and our implementation of it have been generally 
successful in removing unnecessary regulation, encouraging efficient carriers to 
earn adequate revenues and to respond quickly to satisfy shippers' changing needs, 
and balancing the interests of the parties in accordance with the goals of the Act 
The ultimate result, we believe, has been and will continue to be a more healthy, 
competitive, and responsive rail industry. 

We now possess more experience in implementing the Act than we had at the 
time of our last testimony. Through our experience, as well as the passage of time, 
we are able to ascertain more clearly some of the effects of the Act. Has the Act had 
a positive effect on the railroads' financial condition? We believe it clearly has had 
such an effect. For example, despite the magnitude of the past recession, no Class I 
railroad has filed for bankruptcy since passage to the Staggers Act. 

The Class I railroads reported a substantial improvement in earnings in 1984, due 
in large part to the recovery in the economy, continuation of the long-term reduc- 
tion in railroad employment, and the ongoing rationalization in rail plant, equip- 
ment, and routing. Other important factors were the implementation of the Stag- 
gers Act rate and cost recovery provisions, and the consequent ability of railroads to 
respond more quickly and efficiently to shippers' needs with innovative rates and 
improved service levels, thus providing more effective competition among all rail 
carriers and with truck lines and barges. A comparison of operations for the twelve 
months ending December 31, 1984, with the same period of 1983 shows that: 

Operating revenues increased 10.2 percent to $29.2 billion and revenue ton-miles 
of freight rose 11.5 percent. 

Net railway operating income rose $682.5 million or 36.7 percent to $2.5 billion. 

Net income before extraordinary items increased $846.2 million or 46.7 percent to 
almost $2.7 billion. 

Rate of return on net investment in transportation property increased to 5.92 per- 
cent from 4.39 percent. 

Railroad earnings during the first six months of 1985 declined compared to the 
same period of 1984. A slowdown in industrial production has caused a deterioration 
of the railroad industry's genercd merchandise traffic. In addition, the strong world- 
wide position of the dollar has adversely affected export grain, merchandise and 
other sales. Consequently, the Commission's latest earnings report for the Class I 
railroads shows that revenues and earnings for the twelve months ending Jime 30, 
1985, declined in comparison to the same period of 1984. For example: 

Operating revenues decreased cdmost one-half of 1 percent to $28.3 billion. Reve- 
nue ton-miles of freight rose only slightly, increasing by about one-half of 1 percent. 

Net railway operating income decreased 8.4 percent to $2.2 billion. 

Net income before extraordinary items declined 9.9 percent to $2.3 billion. 

Rate of return on net investment in transportation property declined to 5 percent 
from 5.72 percent. 

To combat these trends, the railroad industry has continued to trim expenses. As 
of August 1985, railroad industry employment totcdled 305,326 emplcwees compared 
to average employment levels of 324,696 employees for the year 1984 and 480,410 
employees for the year 1980. 

While the overall rate of return on investment (ROD is still far below adequate 
levels, the railroad industry reported a ROI of 5.92 percent in 1984, the highest in 
40 years. 

The Staggers Act, the Commission's continuing implementation of the Act, the 
Economic Recovery Tax Act of 1981, and the consummation of various major rail- 
road mergers have €dl contributed to strengthening the financicd condition of the 
railroad industry. Thus, we remain convinced the Staggers Act can be credited with 
a significant improvement in the railroads' financial position. 



remain viable in the private sector of the economy; (4) to provide a regulatory process that bal- 
ances the needs of carriers, shippers, and the public; and (5) to assist in the rehabilitation and 
financing of the rail ssrstem. 
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Certain groups ' have sponsored research efforts designed to show that the rail- 
roads have not merely improved their financial condition relative to their revenue 
needs, but, in fact, are earning monopoly profits. These studies suggest that the rail- 
road industry has amassed a surplus of capitcd and that certain railroads have 
become cash rich at the expense of the coal shippers who are purportedly being 
gouged by excessively high rates. 

CURE alleges that the railroads have recovered from the financial problems that 
triggered the Staggers Rail Act of 1980. Its ancdysis of railroad earnings and expend- 
itures cdlegedly shows that contrary to DOT forecasts, the railroads have generated 
a laijge surplus of capitcd from 1976 through 1985. CFA argues that the mcgor coal 
haulmg railroads are not revenue inadequate and that l£eir cash positions com- 
bined with other financial indicators suggest that the Commission's revenue adequa- 
cy standard imderstates the financial condition of the industry. Both studies also 
imply that excessive coal rates are responsible for inefficient utilization of domesti- 
cally produced coal. The EEI study proportedly demonstrates that coal transporta- 
tion rates are excessive. The study provides estimates of prettax returns on invest- 
ment on railroad movements to 19 utilities. EEI claims that these returns on invest- 
ment range from 51% to 157% annually. 

The Commission's staff has reviewed these studies and finds that they do not ac- 
curately depict the financial condition of the railroads and the earning power of 
their "captive" rates. Our staff was imable to verify the data used for these studies, 
and they are of the opinion that these studies employ assumptions which are incon- 
sistent with the realities of the market place. 

For example, the staffs review of the EEI study indicates that the methodology 
used to develop the returns is flawed because it seriously imderstates costs. From 
EEI's brief description of its methodology, it appears that the study defines profit- 
ability as any surplus over historical variable costs. This use of variable costs ig- 
nores overhead costs which must be covered through differenticd pricing and gives 
an illusion of high profitability. We would like to conduct a more comprehensive 
evaluation of EErs study, but have been unable to obtain the necessary data under- 
lying its study. 

Copies of the staff analyses of the studies conducted by CURE, CFA, and EEI have 
been made available at this hearing. 

Turning to the structure of the rail industry, since October of 1981, there has 
been continued rationalization of the rail industry as a result of our approval of a 
number of consolidations. Norfolk Southern Corporation was created by combining 
the Norfolk & Western and the Southern. A New England system was created 
under Guilford by consolidating the Maine Centred, the Boston & Maine, and the 
Delaware & Hudson. In the middle and western part of the coimtry, the Union Pa- 
cific acquired the Missouri Pacific and the Western Pacific. In the midwest, the Mil- 
waukee has just emerged from bankruptcy to become a subsidiary of the Soo Line. 

Although we have reached no conclusions in this matter, there is cdso currently 

Pending before the Commission a merger proposal of the Santa Fe and the Southern 
acific. 

In the intermodal area, CSX has acquired the ACL Barge Line operations, and 
Norfolk Southern has acquired North American Van Lines. 

Finally, the DOT-approved purchase of Conrail by the Norfolk Southern is now 
pending before Congress. 

This fast<;hanging scene has also given rise to coordination agreements between 
the Burlington Northern and the Grand Tnmk and the Canadian Nationed, and be- 
tween the Burlington Northern and the Southern Pacific. 

Turning to another important activity encouraged by Staggers, the proliferation 
of contract rate filings has continued since we last testifiedon this subject. Since 
passage of the Act, over 30,000 rate and service contracts have been filed with the 
Commission. We now receive about 1,150 new contract filings per month, from rail- 
roads and shippers of all sizes, covering virtually every commodity. 

Use of contracts allows shippers and carriers to agree to rate and service levels 
without imdue interference by the Commission. This activity is at the core of remov- 
ing unnecessary regulations as encouraged by Staggers. For example, grain and coal 
are often thought to be commodities ''captives" to railroads. Yet a survey of the top 
grain and coal hauling railroads indicated that in late 1984 approximately 41 per- 
cent of all grain tonnage was moving imder contract and some 53 percent of all coal 
(domestic and export) was moving under contract. 



' Consumers United for Rail Equity (CURE), Consumer Federation of America (CFA), and 
Edison Electric Institute (EED. 
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In March 1984, the Commission completed a specicd contract rate study which re- 
viewed 12,301 contracts on file at that time. Some of the most significant findings 
were: 

The growth in railroad rate and service contracts was quite impressive, as illus- 
trated by the following breakdown of new contracts filed with the Commission: 15 
months (Oct. 1980-Dec. 1981) 768 contracts; 12 months (Jan.-Dec. 1982) 3,248 con- 
tracts; 12 months (Jan-Dec. 1983) 8,285 contracts. 

Contracts were filed by 147 railroads including all Class I carriers and many short 
lines. 

The following Class I railroads accounted for 85% of €dl contracts on file: Chicago 
& North Western; Southern Pacific-Cotton Belt; Union Pacific— Missouri Pacific — 
Western Pacific; Chessie— Seaboard Systems; Burlington Northern; Conrail; Milwau- 
kee; Santa Fe; Norfolk Southern; Missouri — Kansas — Texas; and Soo Line. 

Contract revenues constituted an average of 26.5% of toted revenues. 

Almost all commodities were covered by contract agreements. These contracts 
contained a variety of rate and service provisions such as volume rate concessions, 
rate stability, improved car utilization, guaranteed car supply, guaranteed service, 
truck or barge competitive rates, and joint line contracts. The majority of contracts 
involved reduced rates or cdlowances in exchange for volume commitments by ship- 
pers. Most contracts were for a duration of one year or less cdthough some con- 
tracts, particularly those involving coal, were for a duration of up to 39 years. 

A breakdown of contracts on file January 1, 1984, by major commodity groups 
shows the following commodity activity: 



Commodity group 

Bulk products, chemical, minerals, etc 

Forest products, lumlwr, paper 

Grain/grain products 

Foodstuffs 

Iron and steel 

Coal 

Auto, parts, machinery, implements 

Other, service and miscellaneous commodities 

Total 12,301 100.0 

Since the March 1984 report was completed, contract rate activity has continued 
to accelerate. During the first 9 months of 1985, we have received over 10,000 new 
railroad rate contracts. There has been significant increase in grain contract activi- 
ty in 1984-85 with grain/grain product contracts now representing about 25% of cdl 
contracts filed. 

The Commission issued fintd rules for filing contracts (Ex Parte No. 387) which 
became effective January 4, 1983. These rules were chcdlenged in the United States 
Court of Appe€ds for the Second Circuit by the Water Transport Association, joined 
by severed ports and agriculturcd shippers. The issues involved the rights of water 
carriers to chcdlenge contracts and the information available to the public in con- 
tract summaries. 

In November 1983, the court, although approving our guidelines in general, found, 
in one respect, that our contract disclosures rules were too restrictive, and directed 
the Commission to promulgate additional rules consistent with its opinion. (Water 
Transport Association v. ICQ 722 F.2d 1025 (2d Cir. 1983). We issued interim discov- 
ery rules on July 16, 1984, and requested additioncd comments. The comments are 
now under review and a Commission open conference has been continued from Octo- 
ber 9, 1985 to December 11, 1985, giving the parties an opportunity to negotiate an 
agreement to resolve the discovery issue. To date, we have received 11 discovery pe- 
titions and complaints under our interim discovery rules, and have granted 5 out of 
the 11 petitions. 

So far, we have not experienced any problems with respect to the carriers' statu- 
tory common carrier obligation vis-a-vis contract filings. 

The Contract Advisory Service created by the Staggers Act continues to provide 
and assistance to shippers and railroads on contract matters. It is the focal point in 
the Commission for contract information and technical assistance. The Advisory 
Service, as required by the Act, has developed a mailing list of more than 2,500 in- 



Number of 
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1.376 
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394 
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terested shippers/carriers for dissemination of non-conHdential contract summaries 
and information. 

As you know, the Commission has directed its Office of Transportation An€d3rsis 
to study joint rate and reciproc€d switching cancellations. That study is nearing 
completion. The study covers the years 1981 to 1983 and is based on survey re- 
sponses from 376 shippers and 189 receivers selected by random sampling. Independ- 
ent samples of railroad inboimd and outbound shippers were selected. Currently, the 
OfGce is completing final calculations on a weighted basis to correct for under-repre- 
sentation of smcdl shippers and receivers in the sample. We anticipate a fined report 
¥dll be completed by December 1985. 

We recognize that certain changes in railroad policy and operations — such as in 
the area of competitive access — have been unpopular with some groups. Accord- 
dingly, the Commission instituted two proceedings to address some of the perceived 
problems in this area. 

By way of background, the Commission instituted a proceeding in Ex Parte No. 
456, The Staggers Rail Act of 198G — Conference of Interested Parties, decided Sep- 
tember 10, 1984, to gather information from carriers and shippers about the prob- 
lems and benefits arising from the Staggers Act, and to provide a forum for direct 
discussion among shippers and carriers. We initiated this proceeding to provide an 
opportunity for parties to detd directly with one another in the private sector under 
the auspices of, but without direction from, the Commission. Our purpose, in part, 
was to encourage private parties to negotiate mutucdly acceptable proposals for im- 
proving the implementation of the Staggers Act. 

Two of the areas considered in that proceeding were competitive access (which in- 
cluded joint rates, through routes, reciprocal switching, joint terminal service, and 
trackage rights) and market dominance. Although no broad consenses was reached 
i n the Ex Parte No. 456 proceeding, the National Industrial Transportation League 
(NTTL) and the Chemical Manufacturers Association (CMA) reached individual 
agreements with the Association of American Railroads (AAR) in the area of com- 
petitive access. In addition, NITL and the American Paper Institute reached an 
agreement with the AAR in the area of market dominance. These agreements have 
been adopted virtually in toto by the Commission. 

One of these proceedings. Ex Parte No. 445 (Sub-No. 1), Intramodal Rail Competi- 
tion, covers competitive access standards. The Commission recently voted in an open 
conference on the various issues raised in that proceeding. The (Commission has 
adopted, with minor modifications, the joint proposals by the AAR, NITL, and CMA 
for rules to govern dJommission handling of the following competitive access issues: 
cancellation of through routes and joint rates, and prescription of through routes, 
joint rates and reciproctd switching. Although a written decision has not yet been 
published, we would like to briefiy summarize the rules the (Commission adopted. 

These rules include: 

(1) The railroads must give 45 days' notice of all cancellations and must provide, 
within 10 days of request, an explanation and justification of a proposed cancella- 
tion of a through route and/or joint rate. The carrier is to include pertinent mileage 
and cost data as part of its justification. 

(2) A partv intending to initiate a proceeding to challenge a cancellation of a joint 
rate or seeking the prescription of a through route, through rate or reciprocal 
switching arrangement, shall first negotiate to resolve its dispute with the prospec- 
tive defendants. Participation in such negotiations will not waive a party's right to 
file a timely request for suspension and/or investigation. 

(3) The (Commission will suspend a proposed cancellation of a through route and/ 
or joint rate where: (1) the cancellation would eliminate effective railroad competi- 
tion; and (2) the shipper or railroad meets the requisite standing requirements 
(namely, that a protesting shipper has used or would use the through route and/or 
joint rate proposed to be cancelled to meet a significant portion of its current or 
future railroad transportation needs; or a protesting carrier has used or would use 
the through route and/or joint rate proposed to be cancelled for a significant 
amount of traffic). 

(4) The Commission will find the cancellation of a through route/or a joint rate 
contrary to the public interest if it violates the competitive policies of section 10101a 
or is otherwise anticompetitive. To make this determination, the (Ik)mmission will 
consider, among other things: (1) the revenue from the traffic moving over the 
routes and imder the rates in question; (2) the efficiency and costs of the routes in 
question; (3) the rates charged or sought to be charged; and (4) the revenues and 
costs following cancellation. 

(5) The Conmiission will prescribe a through route or a joint rate under section 
10705, or reciprocal switching under section 11103, if the prescription is necessary to 
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remedy or to prevent an anticompetitive action, and a shipper or carrier meets the 
standing requirements described above. 

(6) In making determinations concerning investigation or prescription in competi- 
tive access cases, the Commission will not consider product competition. In addition, 
railroads wishing to rely on g:eographic competition will have the burden of proving 
the existence of such competition by clear and convincing evidence. Revenue inad- 
equacy, standing €done, will not iust&y an anticompetitive action. 

(7) Finally, the ConmiiBsion adopted the policy that determinations in competitive 
access proceedings will not be given any res judicata or coUatercd estoppel effect in 
any litigation involving the same facts or controversy arising imder the antitrust 
laws of the United States. 

The second rulemaking proceeding, Ex Parte No. 320 (Sub-No. 3), Product and Ge- 
ographic Competition, was also recently voted on by the Commission. Since there is 
not yet a published decision in that proceeding either, we would also like to simmia- 
rize the Commission's rulings on various issues involved there. 

These guidelines make it easier for a shipper to show that it is captive by: 

(1) putting the burden of proving the existence of effective geographic or product 
competition on the railroads in all market dominance proceedings; 

(2) stating that the fact a railroad faces geographic or product competition with 
respect to a receiver will not, in and of itself, establish the existence of effective geo- 
graphic or product competition in relation to a producer, and vice-versa; 

(3) placing the burden of proof on the railroaids to show that receiver €dtematives 
effectively restrain railroads vis-a-vis producers, and vice-versa; 

(4) combining the present product competition guidelines' language into a concise 
summary which more clearly reflects present policy; and 

(5) combining, sunmiarizing, and revising the phrasing of the present geographic 
competitive guidelines for greater clarity and better reflection of present policy. 

We will, of course, supply the Subcommittee with our formal decisions in these 
two proceedings as soon as tiiey are available. 

Another very important case recently decided by the Comniission is Ex Parte No. 
347 (Sub-No. 1), Coal Rate Guidelines. In our decision, served September 3, 1985, we 
adopted ''Constrained Market Pricing'' (CMP) guidelines for determining the maxi- 
mum reasonable rate level that railroads may charge for the transportation of ''cap- 
tive" coal traffic. 

In adopting the final coal rate guidelines, the Commission made significant 
changes to the interim guidelines in response to certain concerns raised by shippers. 
These changes include: (1) eliminiation of the proposed 15 percent limit on the 
amoimt that railroads may increase their rates on captive coal traffic in a single 
year (allowing for inflation) in favor of case-by-case scrutiny of the need for fiie 
phasing in of rate increases; (2) adoption of a long-run marginal cost standard to 
estimate any avoidable revenue need shortfall; and (3) clarSication of the impor- 
tance of "grouping" in stand-€done cost presentations. 

The CAQ^ guidelines we adopted provide that: 

Captive shippers should not be required to pay more than necessary for the rail 
carrier(s) involved to earn adequate revenues. 

Captive shippers should not bear the cost of any facilities or services from which 
no benefits are derived. 

A captive shipper's responsibility for payment for facilities or services which are 
beneficially shared by other shippers will be apportioned according to the individual 
demands of the various shippers. Thus, railroads will have an incentive to ensure 
that competitive traffic contributes as much as possible toward facility or service 
costs. 

Changes in coal rates should not be so precipitous that they cause severe econom- 
ic dislocations. 

We believe that these guidelines will provide the necessary protection for captive 
shippers, and, at the same time, will provide the railroads the opportunity to earn 
adequate revenues. 

As for the use of the savings provision (i.e., section 229 of the Act) shippers timely 
filed 864 complaints imder this provision. As of October 7, 1985, 835 have been dis- 
missed, in most instances due to settlements reached by the parties.^ Of the remain- 



* Of these 835 cases, 767 were dismissed at complainant's request (or with complainant's ac- 
quiescence); the preponderance of these dismissals were based on negotiated settlements. The 
remaining 68 cases were dismissed by initial decisions of an Administrative Law Judge. While 
some of these initial decisions are on appeal to the Commission, a number have also been dis- 
missed as complainant's request. 
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ing 29 cases, at least 15 are likely to be settled. Of the remaining 14, 13 are now 
being held up at the request of the complainant, or are instrastate in nature, and 
one is in the record-building stage with special procedures. The latest continuing 
Report on the Docket Management of these complaints is attached as Appendix m 
to this statement. 

Another important Staggers Act change is the expansion of the Commission's ex- 
emption authority imder 49 U.S.C. § 10505. The Commission is required to use its 
exemption authority when the Commission finds that regulation is unnecessary to 
effectuate the rail transportation policy of section 10101a; and either (1) the transac- 
tion or service is of limited scope; or (2) regulation is not necessary to protect ship- 
pers from the abuse of market power. 

Since passage of the Staggers Act, the Commission has modified and streamlined 
its exemption procedure. Certain of the most significant exemption are listed in the 
title-by-title analysis. 

Effective competition is the key to the success of the Staggers Act and its imple- 
mentation. An environment where efficiency, flexibility, and adequate revenues are 
encouraged will promote such competition and the related benefits. The Conmiission 
is implementing the Act with this in mind. Where there is a lack of effective compe- 
tition, the Commission will continue to provide captive shippers protection against 
unreasonable rates. Meanwhile, by eliminating burdensome regulations and prac- 
tices which tended to stifle innovative rail management, the Commission is attempt- 
ing to promote more efficient operations. Innovative ratemaking and marketing 
have been encouraged and supported. The direct connector restriction imposed on 
collective ratemaking and the emphasis on independent actions and contracts have 
resulted in more competitive and responsive rate and service levels. Simplified re- 
quirements for constructing and operating new rail lines, and mandatory reciprocal 
switching agreements, where warranted, will result in stronger intramodal competi- 
tion. Rail lines formerly in financial difficulty, such as the B&M Corporation and 
the D&H Railway Company, have been revived, and will offer extended service and 
competition in their region. 

In sum, we believe that the Staggers Act is working and working well. I would 
like to turn now to a more in-depth discussion of particular provisions of the Act 
and the Commission's implementing decisions. 

TITLE-BY-TITLE ANALYSIS OF THE IMPLEMENTATION AND EFFECTS OF THE STAGGERS ACT 

Title II— 'Railroad Rates and Inter-Carrier Practices 

Under this Title, the railroads have been permitted substantially more rate free- 
dom than was afforded them prior to the Staggers Act. Generally, in the absence of 
market dominance, a rail carrier may establish a rate at any level it desires (absent 
discrimination) as long as it contributes to going concern value. The Title also estab- 
lishes a revenue-variable cost threshold below which the Commission has no juris- 
diction over the maximum reasonable level of rates. If the carrier has market domi- 
nance and the rate exceeds the jurisdictioncd threshold, the Commission, on com- 
plaint or protest, is authorized to determine whether the rate is reasonable. 

In determining whether a rate is reasonable, the Commission is required to recog- 
nize the policy that rail carriers are to earn adequate revenues. In essence, this 
Title eliminates rate regulation where there is effective competition. It also encour- 
ages carriers to use new marketing techniques such as contracts, permissive limited 
liability rates, and premium or reduced charges to encourage better car utilization. 
Provisions in this 'Htle also simplify coordination, minor merger procedures, entry, 
and reciprocal switching agreements. Finally, Title 11 requires the Commission to 
use its expanded exemption authority so as to regulate only where necessary to pro- 
mote the rail transportation policy and to protect against abuses of market power. 

To implement this Title, the Commission has issued numerous decisions interpret- 
ing the statutory changes. Appendix I to this statement provides, by Staggers Act 
section, a brief summary of all of these proceedings. At this point, we would like to 
set out the provisions of Title 11 and discuss the msgor proceedings instituted by the 
Commission to implement this Title. 

Section WL—This section allows a rail carrier to establish any rate for transpor- 
tation unless the carrier has market dominance over the transportation, in which 
case the rate must be reasonable. In implementing this section, the principcd issue 
has been the standard for maximum rate reasonableness for captive coal traffic. Ex 
Parte No. 347 (Sub-No. 1), Coal Rate Guidelines, Because of the significance of this 
case, and how it shows the evolution in the Commission's thinking on the subject of 
rate reasonableness, we will discuss it in detail. 



Digitized by 



Google 



14 

In a decision served September 3, 1985» the Commission adopted a maximum rail 
rate policy applicable to captive coal traffic. The "Constrained Market Pricii^' 
(CMP) guidelines ensure that: (1) a carrier does not use its market dominance to 
charge captive coed shippers more than they should have to pay for efficient rail 
service (the stand-€done cost analysis); (2) a shipper will not subsidize long-term 
excess capacity, fund revenue shortfalls which could be eliminated by pricing non- 
captive traffic at the full level demand would support, or bear the costs associated 
with avoidable inefficiencies (the long-run margined cost/avoidance revenue short- 
fall and management efficiency antdjrsis); (3) a carrier charges only that amount ap- 
propriate to its revenue needs (the revenue adequacy constraint); and (4) precipitous 
changes in the coal rate structure do not cause severe economic dislocations. 

These guidelines represent the culmination of the Commission's efforts to arrive 
at a formula for prsescribing maximum reasonable coal rates. To achieve the reve- 
nue adequacy goals of the Staggers Act, railroads should be able to assess rates high 
enough to recover, on a system-wide basis, all variable costs and constant costs, in- 
cluding a return on investment equal to the current cost of capital. The difficulty 
with achieving this objective is that not all individual rail movements can be priced 
at this level, mainly due to varying forms of competition. This contrasts, for ex£mi- 
ple, with electric utility ratemaking, where users generally have no other option, 
and where constant costs can be more easily prorated. In contrast, to reach revenue 
adequacy, railroads have to price differentially on the basis of demand or, in other 
words, allocate constant costs disproportionately among users of the system. 

In earlier stages of this proceeding, the (Ik)mmission considered the use of fiilly 
allocated costs as a maximum rate standard, employing various constant cost alloca- 
tion methodologies — ratio method, revenue additive, and ton/ton/-mile. Ultimately, 
each of these methods was found somewhat arbitrary, and not based on sound eco- 
nomic or regulatory considerations. Accordingly, they were rejected. 

In its September 3, 1985, decision, the Commission has adopted a modification of 
the theoretical framework of Ramsey pricing to allocate constant cost. Basic€dly, the 
Ramsey pricing framework assigns to individual movements a mark-up above mar- 
gined cost on the basis of inverse demand elasticity. This approach yields economi- 
cally efficient rates and the proper allocation of constant costs. In effect, it simu- 
lates a marketbased price. 

The modifications of the Ramsey pricing model were adopted for practical rea- 
sons. Ramsey pricing is based on a mathematical formula which requires precise 
calculation of the elasticity of demand and marginal cost for every movement. The 
Commission concluded that, since we do not have such data and it would be difficult 
and extremely burdensome to develop, pure application of the Ramsey pricing 
model would be inappropriate. However, the dJommission believes that the "market 
forces" theory behind Ramsey pricing is relevant and can be relied on in coi\junc- 
tion with the regulatory constraints outlined above. 

The decision in Ex Parte No. 347 (sub-No. 1) also brings into play the "Long- 
Cannon" efficiency factors of section 203(a) of the Staggers Act. These factors re- 
quire that, in judging rate reasonableness, the Commission consider: (1) the amount 
of traffic that fails to contribute to going-concern value and the carrier's efforts to 
minimize such traffic; (2) the amount of traffic that contributes only marginally to 
fixed costs and the extent to which rates on such traffic can be raised; and (3) the 
carrier's mix of traffic to determine whether one commodity is paying an unreason- 
able share of the carrier's overall revenues. 

In No. 38754, Arkansas Power & Light Co.— Amendment—Staggers Act, 365 I.C.C 
983 (1982), affd, Arkansas Power & Light Co. v. ICQ 725 F.2d 716 (D.C. Cir. 1984), 
the Commission rejected a proposal by several public utilities to institute a rulemak- 
ing to establish a data base to allow us to adjust individual carrier's total revenue 
need shortfall by eliminating an "avoidable" revenue shortfall portion. Petitioners 
argued this was a needed method to give appropriate consideration to the Long- 
Cannon factors. For many reasons, we concluded it was inappropriate to establish 
such a data base or to conduct a general scrutiny of carriers pricing efficiency out- 
side the context of particular rate disputes, but we did encourage parties to present 
Long-Cannon evidence in individual rate proceedings. 

We affirmed that approach in Ex Parte No. 347 (Sub-No. 1). However, we adopted 
many of petitioners' approaches for use in analyzing plant and pricing inefficiencies 
under the management efficiency constraint is the use of the long-run marginal cost 
concept (LRMC). The Commission determined that if the market cannot support a 
rate level which, over time, yields a return on investment sufficient to replace 
assets attributable to a particular service, then replacement of these assets is not 
economically justified. By using LRMC to determine which traffic does not yield rev- 
enue to cover that level, a carrier's total revenue need shortfall can be reduced by 
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this "avoidable" portion. The use of LRMC as a tool to measure a railroad's long- 
run efficient plant conforms with one of CMP's underlying principles, namely, that 
captive coal shippers should not pay for facilities from which they clearly derive no 
benefit. 

Petitions for judicial review of earlier stages of the Ex Parte No. 347 (Sub-No. 1) 
proceeding are being held in abeyance in the United States Court of Appeals for the 
Third Circuit in No. 82-3113, Western Coal Traffic League, et al v. United States, et 
al. and consolidated cases. The petitioning shipper groups have moved to dismiss 
that litigation, however, contending that the board guidelines issued by the Commis- 
sion are not ripe for review. ^ 

One court has already had an opportunity to review major portions of the maxi- 
mum rate guidelines. Following the decision in Potomcui Electric Power Co. v. United 
States, 702 F.2d 1026, modified, 705 F.2d 1343 (D.C. Cir. 1983) requiring the Commis- 
sion to decide a pending rail complaint within a court-imposed deadline, the Com- 
mission decided the case based upon the interim guidelines as proposed in the Feb- 
ruary 1983 notice. The Commission concluded that the shipper had failed to prove 
its case and dismissed the complaint. The court affirmed the Commission's applica- 
tion of the proposed guidelines over challenges to both the procedure and merits of 
the standards. Potomac Electric Power Co. v. ICQ 744 F.2d 185 (D.C. Cir. 1984). 

Section 202. — This section deals with the determination of market dominance. 
Congress established a jurisdictional level blow which the Commission has no maxi- 
mum rate reasonableness authority. If a rate is below a certain revenue to variable 
cost ratio, the Commission must find that the rail carrier does not have market 
dominance and, therefore, that the Commission does not have jurisdiction. 

However, the concept of market dominance involves more than just numerical 
ratios. In Ex Parte No. 320 (Sub-No. 2), Market Dominance Determinations and Con- 
siderations of Product Competition, the Commission found that the prior rebuttable 
presumptions of market dominance based on cost, market share, and substantial in- 
vestment should be replaced with general guidelines related to intramodal, inter- 
modal, product, and geographic competition. 

A divided panel of the United States Court of Appeals for the Fifth Circuit set 
aside the Commission's market dominance regulations, but the Commission's peti- 
tion for rehearing was granted. On rehearing en banc, the court reversed the panel 
and affirmed the Commission's market dominance regulations, including the contro- 
versiid decision to consider evidence of geographic and product competition. Western 
Coal Traffic League v. United States, 719 F.2d 772 (5th Cir. 1983). In upholding the 
Commission's decision to consider both of those indirect forms of competition, the 
court relied on the overall Congressional goal (originally expressed in the 4R Act, 
and reemphasized in section 202 of the Stagers Act) of deregulating rail rates sub- 
ject to effective competition. 

Recently, the Commission voted to revise its guidelines governmg product and ge- 
ographic competition. In Ex Parte No. 320 (Sub-No. 3), Product and Greographic 
Competition, the Commission voted at a public conference on July 31, 1985, to adopt 
revised rules that will: (1) place the burden of proving the existence of effective 
product or geographic competition on the railroads in all cases; (2) establish that the 
showing of product or geographic competition with respect to a receiver would not, 
standing alone, establish the existence of such competition with respect to an origi- 
nator, and vice-versa; (3) consolidate the current product competition guidelines; and 
(4) make certain changes in the wording of the geographic competition guidelines. A 
decision based on this vote will be issued shortly. 

Section 203. — In this section. Congress established a mechanism to allow carriers 
to offset inflation by raising their rates without challenge. It also established a zone 
of rate fiexibility within which the carrier could adjust rates without regulatory in- 
terference. 

Section 203 requires the Commission to publich, at least quarterly, a rail cost ad- 
justment factor (RCAF). This mandate has been implemented by rules established in 
Ex Parte No. 290 (Sub-No. 2), Railroad Cost recovery Procedures. 

The Commission has two projects involving this proceeding. One is the review of 
the Association of American Railroad's (AAR) Quarterly Index and the publication 
of the RCAF computed from this index. 

Final rules for the calculation of a substantially modified version of the ail-inclu- 
sive index of railroad costs originally proposed by the AAR were served on January 



^ One shipper has filed a separate petition for review in the United States (Dourt of Appeals 
for the Sixth (I!ircuit. The (Dommission has filed a motion to dismiss that case or, alternatively, 
to transfer it to the Third (Dircuit and consolidate it with the other petitions. The (Dommission 
has not taken a position as of this date on the shippers' motion to dismiss. 
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2, 1985. These rules substituted individual railroad specific factors for the former 
''all other" index component which had been measured by the Producer Price Index. 
The timetable for submission and processing of quarterly index data was changed in 
order to increase the notice period from one to ten days. 

Subsequently, AAR petitioned for a shortened notice period for competitive rate 
reductions because of the elimination of collective ratemaking immunity. Certain 
shipper parties have also requested modifications to parts of the new indexing meth- 
odology. These petitions are currently under consideration. 

The other proceeding is Ex Parte No. 290 (Sub-No. 4), Railroad Cost Recovery Pro- 
cedures—Productivity Adjustment. A Notice of Proposed Rulemaking requesting 
specific comments on the various proposals for measuring railway productivity, the 
discounting of the index of a profit element, and whether a productivity adiustment 
should be adopted was served on September 27, 1984. Conmients and replies have 
been submitted and are currently being analyzed. 

Section 203 also sets forth the so-called "Long-Cannon" factors that are to guide 
the Commission in its determination of rate reasonableness. As discussed above, the 
Conmiission has developed a method to consider these factors within the context of 
its coal rate guidelines. 

Fin€dly, section 203(b) included a provision dealing with a specificpending maxi- 
mum rate reasonableness case involving the City of San Antonio, TX. Pursuant to 
the provision, the Commission has excluded that portion of the proceeding that in- 
volves rates in existence on and after the effective date of the Staggers Act from 
being governed by the coal rate guidelines. This case, No. 36180, San Antonio, TX, 
Acting by and through Its City Public Service Board v. Burlington Northern R.R. Co, 
et al, is currently pending before the Commission. 

Section ^6i4.— This section provides that rates for nonferrous recyclables shall not 
exceed a Commission determined revenue-to-variable cost (r/vc) ratio. The statute 
provides that the ratio must enable the carriers to cover toted operating expenses 
plus a reasonable profit. We calculated the ratio to be 146 percent and ordered the 
carriers to refrain from increasing nonferrous recyclables if the rates would exceed 
the prescribed level. The Commission did not order immediate reductions because it 
was anticipated that cost increases would reduce the ratio levels. This decision was 
remanded in part in National Ass'n of Recycling Industries v. ICC, 660 F.2d 795 
(D.C. Cir. 1981), where the court concluded that immediate reductions must be or- 
dered for rates exceeding die prescribed level. 

On remand, the Commission ordered the carriers to reduce the rates to the pre- 
scribed level. At the suggestion of the carriers and recycling interests, the carriers 
were permitted to use r^oncd cost and revenue data developed for each commodity 
in a then-recent across-the-board rate increase proceeding in computing the initicd 
basis for the reductions. While these adjustments would achieve compliance in the 
aggregate, the adjustments would result in some individucd rates above the cap and 
some below. To mitigate the impact of any serious distortions, the O)inmission ex- 
pressly authorized individu€d rate adjustments by the carriers and individual com- 
pliant proceedings by the shippers. 

In a 1982 decision, the Commission concluded that the carriers' nonferrous recy- 
clable rates were generally in aggregate compliance, but identified certain areas m 
which further aggregate reductions were neeaed. In a 1983 decision, the C>)minission 
further concluded tnat the carriers' rates, excluding CJonrail's [which had been 
found in compliance earlier in Restructured Rates on Recyclables, Steel Scrap — Con- 
rail, 365 I.C.C. 596 (1982)], complied with the rate cap order, and that these carriers' 
rates vis-a-vis (Donrail also complied [a finding necessitated by the court decision in 
National Ass'n of Recycling Industries v. ICC, 704 F.2d 638 (D.C. Cir. 1983)]. The 
(Ik)inmission also addressed a railroad petition for a declaratory order that individ- 
u€d complaints were improper when aggregate compliance is achieved. In Norfolk & 

Ry. Co. V. ICC U.S.C.A. , D.C. Qr., No 83-2296, decided July 19, 1985, the 

court reversed the (Ik)mmission's decision that authorized individual complaints. The 
(Dommission's decision that authorized individucd complaints. The Commission has 
filed a petition for clarification. 

In Ex Parte No. 394 (Sub-No. 1), the (Dommission ordered ratios established for 
calendar years 1982, 1983, 1984, and 1985. Ratios for the years 1982 through 1984 
were for the purpose of calculating reparations that may be due in individual com- 
plaint cases. The dJommission also authorized quarterly updating of the recyclable 
rates, the annual calculation of the r/vc ratio, and prescription of the ratio to an 
accuracy of 0.1 percent. Finally, the Commission granted the railroads' request for 
relief fi^om initiating refunds. 

Section 205.— This section accomplished two different goals. First, it required the 
(Ik)mmission to determine whether product competition should be considered in rate 
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reasonableness proceedings. In response to this directive, the Commission instituted 
Ez Parte No. 320 (Sub-No. 2), whidi examined this issue and concluded that product 
competition is more appropriately considered at the market dominance rather than 
the reasonableness stage. 

This section also focused on the question of revenue adequacy. In Ex Parte No. 
393, Standards for Railroad Revenue Adequacy, 374 I.C.C. 803 (1981), the Commis- 
sion determined that a railroad will be considered revenue adequate if it has a rate 
of return equal to the current cost of capitaL This standard was found necessary to 
permit railroads to compete in capital markets and be finandaUy healthy over the 
long term. The Conmiission's deciision was afiELrmed by the United States Court of 
Appeals * and the Supreme Court denied certiorari. 

In Ex Parte No. 393 (Sub-No. 1) Standards for Railroad Revenue Adequacy, the 
Conmiission proposed to improve the standards adopted in Ex Parte No. 393 for de- 
termining railroad revenue adequacy. Specific proposed revisions to the present 
standards are: 

(1) Calculation of return on investment (ROD to consider exclusively aU transpor- 
tation elements of income, expense, and investment. 

(2) Use of normalized or weighted normalized data for four years to compute ROI. 

(3) Computation of ROI on a consolidated basis to include transportation affiliates 
of raikoads. 

(4) Conversion from an original cost investment base to one based on current 
costs. Revenue adequacy would be determined by comparing the return on a rail- 
road's investment base valued at depreciated reproduction costs to the current real 
cost of capital (nominal cost less the current inflation rate). 

(5) Use of current cost information in other regulatory proceedings. 
A draft decision in Ex Parte No. 393 (Sub-No. 1) is under review. 

Section 206. — ^This section gave the Conmussion the authority to establish a per- 
centage rate increase or index to aUow carriers to cover inflation. The Commission 
decided not to use this section and has, instead, relied on the mechanism established 
in section 203. 

Section 207.^-TbiB section sets forth the procedures and standards for Commission 
suspension of rates. 

Shipper dissatisfaction with joint rate cancellations led to attempts to have the 
Conmiission develop clearer standards as to suspension of these cancellations. In Ex 
Parte No. 445, Standards for Intramodal Rail Competition, the Commission denied a 
petition by shippers and railroads to adopt one set of standards to judge effective 
competition in all cases. It preferred to approach the matter through individual 
analysis and abjudication. 

In Ex Parte No. 456, The Staggers Rail Act of 1980— Conference of Interested Par- 
ties, the Commission encouraged railroads and shippers to discuss and attempt to 
resolve problems arising from implementation of the Staggers Act. As a residt of 
these discussions, the Aasociati on o f American Railroads (AAR), the National Indus- 
trial Transportation League (NTTL), and the Chemical Manufacturers Association 
(CMA) proposed rules to govern the Commission's handling of what are generally 
referred to as "competitive access" issues, i.e., cancellation of joint rates and 
through routes, and the prescription of joint and proportional rates, through routes, 
and reciprocal switching. Later, Railroads Against Monopoly (RAM), a group of re- 
gional railro ads, proposed rules containing more specific criteria than those found 
in the AAR/NTTL/CMA proposal. 

As a result of these proposed rules, the Commission instituted Ex Parte No. 445 
(Sub-No. 1), Intramodal Rail (Competition. After considering various comments and 
having oral argument, the (Conmiission voted in ope n con ference on September 11, 
1985, to adopt, with certain modifications, the ARR/NTTL/CMA proposal. The rules 
the Commission has voted to adopt call for notification, explanation, and justiHca- 
tion prior to bringing a proceeding before the Commission, lliey also provide that, if 
certain standing requirements are met, the Commission will suspend a proposed 
cancellation of a through route and/or joint rate if the cancellation would eliminate 
effective railroad competition. The rules further provide broad criteria under which 
the Commission will investigate cancellations and prescribe through routes, through 
rates, and reciprocal switching. The (Commission decided that in investigation and 
prescription proceedings it would not consider product competition and that, if the 
railroad wishes to rely on geographic competition, it will have the burden of proving 



• Bessemer & Lake Erie RR. v. I.C.C.. 691 F.2d 1104 (3d. Qr. 1982), Cer. denied. 108 S.a. 2468 
(1988). 
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the existence of such competition by clear and convincing evidence. The Commis- 
sion's decision will be served shortly. 

Section 208. — This section allows contracts between rail carriers and purchasers of 
rail services. Its major provisions include: gener£d confidentiality of contracts; public 
disclosure of the essenti£d contract terms; requirements for filing contracts; require- 
ments for standing to complain and grounds for complaints; grounds on which com- 
plaints may be filed; the extent of Commission and court jurisdiction; dedication of 
railroad equipment for rail contracts; and the establishment of an advisory service. 

The Commission adopted rules, Ex Parte No. 387, Railroad Transportation Con- 
tracts, 867 I.C.C. 9 (1982), which provided procedures and rules to govern filing tiie 
contract and contract summary (the latter discloses the essential contract terms to 
the public), discovery, standards for filing and adjudicating complaints, standing, car 
dedication, and time limits on Commission jurisdiction. 

In Water Transportation Ass'n v. KXJ, 722 f.2d 1025 (2d Cir. 1983), the court sub- 
stantially affirmed the Commission's regulations. The court upheld in all respects 
the Commission's contract-summary tarfif rules, which limit in certain respects the 
information that contracting parties are required to publicly disclose in filing con- 
tract tariffs. The court did, however, require the Commission to promulgate addi- 
tional regulations to govern the discovery process in complaint proceedings chal- 
lenging rail contracts. 

By notice served July 13, 1984, interim rules for discovery were served and com- 
ments requested. The comments are now under review and a Commission open con- 
ference has been continued from October 9, 1985 to December 11, 1985, giving the 
parties an opportunity to negotiate an agreement to resolve the discovery issue. 

Section 209.— This section repealed former 49 U.S.C. 10727. As a result, the Com- 
mission in 1980 repealed its regulations regarding seasonal, regional, or peak-period 
demand rates. 

Section 210. This section repealed a provision dealing with capital incentive rates. 
As a result, the Commission in 1980 repealed its capital incentive rate regulations. 

Section 211. This section amended the method by which rail carriers could limit 
their liability for loss or damage. The Commission established standards to imple- 
ment this provision in 1980. Pursuant to this section's directive, the Commission 
submitted a report concerning carrier liability to Congress in 1981. 

Section 212. This section more clearly defined what constituted discrimination and 
made it more difficult, except for ports, for parties to use claims of unjust discrimi- 
nation to hamper railroad ratemaking. No Commission action was necessary. 

Section 213. In one of the key provisions of the Staggers Act, the Commission was 
granted broad discretion to exempt a person or transaction from regulation. Con- 
gress specifically indicated that, although it was able to identify certain areas 
worthy of reduced regulation, the Commission should continue to search for areas 
where reduced regulation was needed. The Commission has used this power to 
exempt whole classes of persons and transactions, as well as to exempt minor indi- 
vidual transactions. Certain of the most significant exemption decisions are listed 
below. 

Ex Parte No. 230 (Sub-No. 5). In 1981, the Commission exempted from regulation 
rail and truck service provided by rail carriers in connection with trailer-on-flat-car 
(TOFC) and container-on-flatcar (COFC) service. 

Ex Parte No. 230 (Sub-No. 6). In 1984, the Commission voted to exempt the over- 
the-road truck service of railroad affiliated motor carriers and other motor carriers. 
A draft decision is under review. 

Ex Parte No. 346 (Sub-No. 7). In 1983, the Commission exempted all export coal 
traffic moving through all U.S. ports. 

In Coal Exporters Ass'n v. ICC, 745 F.2d 76 (D.C. Cir. 1984), cert, denied, 53 
U.S.L.W. 37772 (U.S. No. 84-884, April 15, 1985), the United States Court of Appeals 
for the District of Columbia Circuit reversed and remanded the Commission's export 
coal exemption. The principal basis for the reversal was the court's conclusion that 
the Commission had applied an unreasonable standard for measuring the potential 
for abuse of rail power in a deregulated export coal market. 

In July of 1985 certain railroads filed a notice of intent to file a petition to reopen 
the Export Coal proceeding. 

Ex Parte No. 346 (Sub-No. 8) and Ex Parte No. 346 (Sub-No. 19). In 1983, the Com- 
mission, in the Sub-No. 8 proceeding exempted boxcar movements of all commod- 
ities, except nonferrous recyclables, from rate regulation. This decision also modified 
the way in which compensation was determiend for the use of boxcar equipment. 
The Commission adopted a proposal to allow user railroads: (1) to assess charges for 
empty movements made at the request of the car owner, the AAR, or the Commis- 
sion (these charges could not exceed 35 cents per mile, the approximate cost of pro- 
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viding the movements); (2) to store empty cars ana reclaim car hire payments at the 
expiration of a 72-hour grace period after the car is emptied; and (3) to negotiate 
compensation agreements with the boxcar owners for car hire, empty movements, 
and storage. Other aspects of regulation, including mandatory interchange, car 
supply, and car hire and car service, where agreements could not be reached, were 
retained by the Commission. 

Upon review, the court affirmed the Commission's essential finding that regula- 
tion of single line boxcar rates is unnecessary to protect shippers from an abuse of 
market power. The court remanded the exemption as it applies to joint line boxcar 
rates for a further explanation of: (1) whether under an exemption carriers would 
close efficient through routes; and (2) whether the division of profits for small carri- 
ers would be inadequate to preserve their financial health. This proceeding has been 
reopened, and the issue of the joint line rate exemption is the subject of further 
anal3rsis. 

The court also invalidated the partial car hire exemption because it found, among 
other things, that it was more like a rule than an exemption. The Commission has 
instituted a new rulemaking. Ex Parte No. 346 (Sub-No. 19), to consider alternative 
approaches to improving the efficiency of boxcar use and making car rental charges 
more responsive to market conditions. This proceeding is pending. 

Ex Parte No. 274 (Sub-No. 8). In 1983, the (Commission exempted from regulation 
the abandonment of railroad lines when the line had been out-of-service for at least 
two years. The exemption was later modified to be unavailable if (1) the line was the 
subject of a complaint filed by a government entity regarding a demand for service 
(previously only a complaint by a user was relevant); and (2) the line was the subject 
of a complaint pending with any U.S. Federal District Ck)urt. In a related proceed- 
ing, Ex Parte No. 274 (Sub-No. 8A), the exemption was made available for persons 
seeking to discontinue service. 

Ex Parte No. 282 (Sub-No. 9). The (Commission exempted from regulation trackage 
rights propos£ds and renewals of existing trackage rights agreements if they are in 
writing and are not filed or sought in responsive applications in rail consolidation 
proceedings. 

Ex Parte No. 392 (Sub-No. 1). The (Commission has proposed to exempt from regu- 
lation all acquisitions and operations under section 1()901 unless the proposal would 
result in a major market extension. The propos£d would include acquisition by a 
noncarrier of rail property to be operated by a third party and operation by a new 
carrier of rail property acquired by a third party. 

Ex Parte No. 397. The (Commission voted October 16, 1985, to exempt securities 
issued or assumed by: (1) Class II and III rail carriers; (2) a party acquiring a rail 
line under the offer of financial assistance procedures of 49 U.S.C. 10905; and (3) any 
rail carrier issuing equipment trust certificates. Most issuances by Class I railroads 
and their holding companies will also be exempt, subject to the filing of a notice and 
an opportunity to protest. A decision will be published soon. 

Section 214. — This section requires States seeking to regulate tne intra-state rates, 
classifications, rules, and practices of rail carriers to apply to this (Commission for 
certification of the standards and procedures under which they regulate. To certify 
them, we must find that these standards and procedures aie in accordance with 
Federal law. 

A number of States did not participate in the certification program. To date, six 
States have asked the (Commission to assume jurisdiction over their intrastate rates, 
and the Commission has done so. Those States are: Alaska, California, Connecticut, 
Delaware, Nevada, and North Carolina. Additionally, South Dakota specifically re- 
quested that the (Commission not assume jurisdiction over its traffic; accordingly the 
(Commission did not assert jurisdiction. Six states and the District of Columbia did 
not respond to the filing requirements and have lost jurisdiction over their intra- 
state rail traffic. These States are: Arizona, Hawaii, Maine, Massachusetts, Rhode 
Island, and Vermont. 

Certification of individual States has been considered in Ex Parte No. 388, State 
Intrastate Rail Rate Authority. Of the States that have applied for certification, the 
Commission has finally certified 23. Those States are: Alabama, Arkansas, Georgia, 
Illinois, Indiana, Iowa, Kansas, Kentucky, Maryland, Michigan, Mississippi, Missou- 
ri, Montana, New Hampshire, New Mexico, New York, North Dakota, Oregon, 
South Carolina, Tennessee, Virginia, West Virginia, and Wisconsin. 

Seven States have been provisionally certified to permit them to regulate intra- 
state transportation while revising their standards in order to obtain final certifica- 
tion. Those States are: (Colorado, Louisiana, Minnesota, Nebraska, Oklahoma, Utah, 
and Washington. 
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Six States applied but later withdrew their applications and requested the Com- 
mission to take jurisdiction. The Commission did so. Those States are: Florida, 
Idaho, New Jersey, Ohio, Pennsylvania, and Wyoming. 

Litigation arising out of the Conmiission's implementation has produced several 
significant judicial opinions on various aspects of the new federal-state scheme cre- 
ated by section 214. First and foremost, the constitutionality of the provision has 
been affirmed over several attacks. In State of Texas v. United States, 730 F.2d 339 
(5th Cir. 1984) cert, denied, 105 S. Ct. 267 (1985), the Court of Appeals, affirming a 
district court order granting summary judgment to the Government, held that sec- 
tion 214 constituted a valid exercise of the conmierce clause power and did not vio- 
late the 10th Amendment, See also State of Texas v. ICQ 730 F.2d 409, (5th Cir. 
1984), amended on rehearing, 749 F.2d 1144 (1985), cert, denied, 105 S. Ct 3513 
(1985), (10th Amendment argument rejected in challenge to ICC reversal of Texas 
Railroad (Donmiission decision under section 214). 

Although section 214 contemplated final ICC certification of state authorities 
within a very short period, the ICC determined early on that the complexity of the 
issues involved required use of an interim process whereby states submitting compli- 
ance plans received provisional certification. This procedural mechanism received 
judicial approval in Illinois Central Gulf RR v. ICQ 720 F.2d 950 (7th Cir. 1983). 

The first authoritative judicial construction of the Staggers Act mandate to con- 
form state regulation to federal ''standards and procedures" was Illinois Cen^nal 
GulfRR, Co. v. ICC {''ICG r\ 702 F.2d 111 (7th Cir. 1983). There the ICC affirmed 
a Kentucky Railroad (Donmiission order despite the state agency's failure to follow a 
line of I(X cases enforcing demurrage agreements. The Seventh Circuit reversed, 
interpreting section 214 as requiring states to follow "consistent rulings of the ICC" 
as part of their federaUy supervised ''standards and procedures." 702 F.2d at 115. 

Subsequently, it became well established that both ICC decisional precedent as 
well as regulations are part of the federal "standards and procedures" to which 
states must conform in order to exercise post Staggers Act rail jurisdiction. See ej^., 
Wheeling-Pittsburgh Corp. v. ICQ 723 F.2d 346 (3d Cir. 1983) (Congress intended the 
term "standards and procedures" to encompass standards and procedures, promul- 
gated and interpreted by decisions of the ICC); State of Texas, supra, 730 F.2d 409 
(Texas intrastate regulations pertaining to rail contract rates preempted by incon- 
sistent \QC promulgated regulations). In addition, it is now well established that 
states, in exercising jurisdiction over intrastate matters, must comply with ICC deci- 
sions exempting certain commodities or classes of rail traffic from regulation under 
section 10505 of the Act. Illinois Commerce Commission v. /CC, 749 F.2d 875 (D.C. 
Cir. 1984), cert denied 59 U.S.L.W. 3227. 

One State, Texas, was denied certification for failure to conform to Federal stand- 
ards and procedures. The decision was affirmed in Railroad Comm*n of Texas v. 
ICC. - F.2d - (D.C. Qr. June 21, 1985). 

The following chart gives the status of all the (Commission actions involving State 
certification. 

EX PARTE NO. 388 CHART 

state (Sub No.) Date of most recent action The action 

Alabama (1) Dec. 12, 1984 Final certification. 

Arkansas (2) Feb. 22, 1984 Do. 

Colorado (3) June 6, 1985 2d extension of provisional certification. Submission under 

review. 

Florida (4) Aug. 15, 1984 ICC took jurisdiction as of 10/1/85. [State withdrew applica- 

tkxi.] 

Georgia (5) Nov. 30, 1984 Fmal certlficatwn. 

Idaho (6) Oct. 22, 1984 ICC took jurlsdictwn. [State withdrew applicatkMi.] 

Illinois (7) Jan. 27, 1983 Fmal certificatkMi. 

Indiana (8) Nov. 28, 1984 Do. 

towa (9) Nov. 30, 1984 Do. 

Kansas (10) Feb. 15, 1985 Do. 

Kentucky (11) Oct. 23, 1985 Do. 

Louisiana (12) Oct. 10, 1984 Extenskxi of provisranal certification. Awaiting compliance. 

Maryland (13) June 26, 1985 Final certlficatwn. 

MKhlgan (14) June 21. 1985 Do. 

Minnesota (15) Jan. 9, 1985 Extension of provlswnal certification. 

ipi (16) Aug. 21, 1984 Fmal certificatkm. 
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EX PARTE NO. 388 CHART-Continued 



State (Sub No.) Date of most recent action The action 



(17) Nov. 30, 1984 Do. 

I (18) Nov. 28, 1984 Do. 

I (19) Aug. 27, 1984 Extension of provisional certification for revisions. [Awaiting 

compiiance.l 

I (20) July 17, 1984 Final certification. 

New Jersey (21) Oct 3, 1983 IOC took jurisdiction. [State withdrew application.] 

New Mexico (22) Nov. 30, 1984 Final certification. 

New York (23) Nov. 1, 1984 Do. 

North Dakota (24) June 12, 1984 Do. 

Ohio (25) Sept 26, 1984 ICC took jurisdKtion. [State withdrew application.] 

OMahoma (26) Oct 3, 1984 Extenskm of proviskxial certification for reviskxis. [Awaiting 

compliance.] 

Oregon (27) Sept 24, 1985 Final certificatkxi. 

PeiN^lvania (28) June 13, 1983 ICC took jurisdkrtkxi. [State withdrew applk:atkxi.] 

South Carolina (29) Feb. 22, 1984 Final certificatkxi. 

Tennessee (30) Feb. 22, 1984 Do. 

Texas (31) Apr. 20, 1984 Decertified. 

Utah (32) Oct. 10, 1984 Extenskxi of proviskxial certificatkxi for revisions. Awaiting 

compliance. 

Virginia (33) July 27, 1983 Final certificatkxi. 

Washington (34) May 23, 1983 Proviskxially certified. Letter stating problem in suomission. 

Reviskxis received 4-11-85. 

West Virginia (35) Feb. 22, 1984 Final certifkatkxi. 

Wisconsin (36) Jan. 4, 1985 Do. 

Wyoming (37) Feb. 22, 1983 ICC took jurisdKtkxi. [State withdrew applcatkxi.] 

Alaska (38) June 3, 1985 ICC took jurisdfctkxi at State's request. 

Section 215. — ^This section provides that business solicitation and entertainment 
expenses incurred by railroads do not constitute illegal rebates or discrimination. 
The Commission adopted procedures implementing this section. 

Section 21 S.— This section establishes time frames for tariffs increasing and reduc- 
ing rates to become effective. The Commission adopted rules implementing this sec- 
tion. 

Section 217.^-TbiB section permits a carrier, with a minimum of regulatory inter- 
ference, to apply surcharges or directly cancel routes if the carrier is earning inad- 
equate revenues. 

Section 217 required the Conmiission to furnish its determination of the variable 
costs and revenues of portions of surcharged or cancelled rates. This mandate has 
been implemented through rules established in Ex Parte No. 389, Railroad Sur- 
charge and Cancellation Procedures. 

The Commission continued to supply cost and revenue information to requesting 
parties through September of 1984, at which time, the authority to apply a sur- 
charge expir^ by operation of law. Requests for costing declined since the imple- 
mentation of the program in November 1980, as indicated by the following: 

Surcharge costing requests Cancellation costing requests 



Year ''^^"^ mov^ts ^^^^^ movewnts 



1980^ 8 136 

1981 262 26,096 77 7,895 

1982 30 2,272 6 31 

1983 11 433 1 1 

1984 1 4 

^ Represents Novenil)er and December 1980. 

Section 218.— This section expedites evidentiaiy proceedings dealing with divisions 
of joint rates. The Commission adopted procedures implementing this section in 
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1983, in Ex Parte No. 322 (Sub-No. 1) Revised Procedure for Divisions of Revenue 
Cases, 367 I.C.C. 353 (1983). 

Section 219. — This section deals with the permissible activities of rate bureaus 
and limits the ability of bureaus and their members to engage in rate discussions. 
Specifically, this section permits railroads to discuss rate changes only with their 
"direct connectors" in a particular joint-line movement. The section, however, pro- 
vided an exception from this requirement until January 1, 1984, with regard to col- 
lective activity to cover inflationary cost increases. Congress also gave the Commis- 
sion discretionary power to suspend the January 1, 1984, implementation of the 
direct connector provision to this activity if it found that implementation was not 
shown to be feasible. 

In Ex Parte No. 447, petitioning railroads argued that the direct connector restric- 
tion impaired their recovery of inflationary costs, and, accordingly, its application 
was infeasible. Petitioners asked for a 3-year delay. The (Commission denied that re- 
quest and was upheld on appeal. 

The Staggers Act required numerous other changes to rate bureau procedures. We 
have issued a number of decisions addressing those requirements. Due to their com- 
plexity, the process of reviewing rail rate bureau agreements for compliance is not 
yet complete. 

Section 220. — This section deals with long and short haul transportation. The 
Commission adopted rules implementing this section in 1983, in Ex Parte No. 346 
(Sub-No. 3) Rail General Exemption Authority— Long and Short Haul Transporta- 
tion, 367 I.C.C. 234 (1983). 

Section 221. — This section made it easier for parties to receive (Commission au- 
thorization to enter, through construction or extension of lines, into a new market. 
It also gave the (Commission discretion as to the imposition of employee protection 
conditions. 

Section 222. — This section permits carriers to fultill contract commitments prior 
to responding to reasonable requests for service without being found in violation of 
their common carrier obligation. 

Section 223. — This section gave the Commission the authority to require railroads 
to enter into reciprocal switching agreements where it finds such agreements to be 
practicable and in the public interest. As discussed above in connection with section 
207, the Commission has recently addressed this and a number of related competi- 
tive access issues in the context of Ex Parte No. 445 (Sub-No. 1). 

Section 224.—T\ns section deals with car service compensation. It also repealed an 
earlier provision which allowed the (Commission to impose incentive per diem rates. 

Section 225. — This section deals with car utilization and allows carriers to estab- 
lish premium rates for special services requested by shippers. 

Section 226. — This section limited the Commission's authority to issue car service 
orders to instances where it is found that a nationwide or broad regional emergency 
exists. 

Section 227. — This section provided for employee protection in transactions involv- 
ing transfers or the operation of or over a debtor's lines by another entity under the 
Bankruptcy Act of 1978. 

Section 228. — This section significantly modified the law as to mergers and con- 
solidations. Section 228 made three major changes: (1) Commission practice in con- 
sidering competitive impacts in consolidation proceedings involving two or more 
Class I railroads was codified; (2) consolidations not involving two or more Class I 
carriers must be approved unless they present irremediable competitive problems; 
and (3) a new category was established for minor rail mergers and consolidations 
with an expedited schedule for the receipt of evidence and the issuance of a final 
decision that does not provide an opportunity for the filing of inconsistent applica- 
tions. These and other changes were implemented by the (Commission in Ex Parte 
No. 282 (Sub-No. 3) and Ex Parte No. 282 (Sub-No. 8). Section 228 also affected the 
decisional factors to be considered in consolidation cases, and the (Commission issued 
a revised rail consolidation policy statement. Ex Parte No. 282 (Sub-No. 6). 

Another key decision in the rail consolidation area deadt with the (Commission's 
attempt to address the problem of traftlc protective conditions. Ex Parte No. 282 
(Sub-No. 5). This proceeding was instituted in July 1980, and was decided after con- 
sideration of the fundamental changes to rail regulation made by the Staggers Act. 
The (Commission had previously imposed traffic protective conditions in an attempt 
to lessen the impact of consolidations on non-applicant railroads and the public and 
to preserve pre-existing joint rates and rate relationships. In its decision, the (Com- 
mission found that traific protective conditions imposed in past rail consolidation 
proceedings were anticompetitive and contrary to the public interest, and would be 
revoked unless the parties demonstrated a public interest in continuing them. The 
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decision also stated that these conditions would not be imposed in the future. The 
decision pointed out the emphasis in the Staggers Act on the need for changes in 
rail carrier rate-setting practices, and encouraged carriers to examine existing rates 
and routing. 

In Detroit, Toledo and Ironton R.R. Co. v. ICC, 725 F.2d 47 (6th Cir. 1984), the 
Court reversed and remanded the portion of the decision that revoked conditions 
previously imposed. The Court stated that these conditions could be revoked only 
through consideration of the criteria in 49 U.S.C. 11344(bXl) in individual hearings 
for each merger. Such proceedings have been completed for four previous mergers, 
and a decision revoking the conditions in each case was issued on July 2, 1985. Pro- 
ceedings are ongoing for conditions imposed in a number of other previous mergers. 

Fincdly, section 228 changed the law regarding railroad or railroad-afHliate acqui- 
sitions of motor carriers. In Ex Parte No. 438, the Commission looked at that issue, 
especially the so-called ''special circumstances" doctrine. This doctrine reflects a 
presumption against rail and rail-affiliate acquisitions of motor carriers. Prior to 
the Staggers Act, the statute permitted the Commission to approve acquisitions that 
would result in coordinated and economical transportation service, but at the same 
time, the Commission was to keep competing transportation modes from taking con- 
trol of the then fledgling motor carrier industry. As a result, the Commission condi- 
tioned such acquisitions on the motor carrier service being confined to that auxilia- 
ry and supplemental to rail service. Based on the Staggers Act changes, and the eco- 
nomic realities present today, the Commission, in Ex Parte No. 438, decided to 
eliminate the ''special circumstances" doctrine as a presiunption. Instead, rail and 
rail-affiliate acquisitions of motor carriers are to be examined on a case-by-case 
basis, emphasizing the competitive impact of the proposal. 

Set forth below is a brief overview of merger and consolidation activity since en- 
actment of section 228. 

The first consolidation involving two or more Class I railroads to be decided after 
the enactment of Staggers was the acquisition of control by Norfolk Southern Corpo- 
ration of Norfolk and Western Railway Company and its subsidiary companies, and 
of Southern Railway Company and its consolidated companies. In the decision au- 
thorizing the transaction, Norfolk Southern Corp. — Control— Norfolk & Ry. Co. 366 
I.C.C. 171 (1982), the Commission undertook an extensive analysis of the competitive 
impacts of the transaction. 

The Commission subsequently considered two other consolidations involving Class 
I railroads under section 228. In Guilford Transp. Industries, Inc. — Control — B&M 
Corp., 366 I.C.C. 292 (1982), the Commission approved the acquisition of control of 
the Boston and Maine (^Corporation and its subsidiaries and leased lines by Guilford 
Transportation Industries, Inc., (GTI) a non-carrier that controlled the Maine (Cen- 
tral Railroad (Company. In Guilford Transp. Industries Inc.— Control— D&H Ry. Co. 
366 I.C.C. 396 (19o2), the (Commission approved the acquisition of control of Dela- 
ware and Hudson Railway Company by GTI. 

In September 1982, the (Commission approved the merger of the Union Pacific, 
Missouri Pacific and Western Pacific railroads.® 

This resulted in a single western S3rstem consisting of about 21,000 miles of rail, 
from the West (Coast to the major gateways of Salt Lake City, Omaha, Kansas City, 
St. Louis, (Chicago, Dallas/Ft. Worth, El Paso and New Orleans. The application was 
filed prior to the effective date of the Staggers Act, but because the Act merelv cofi- 
died our traditional approach to analyzing mergers, we, in effect, considered the ap- 
plication under the Staggers Act criteria. The (>)mmission thoroughly examined the 
effects on competition of this significant merger, and imposed conditions that enable 
other railroads to provide competition in areas where we foresaw adverse effects as 
a result of the merger. 

A proposed consolidation of two other Class I railroads is also currently before the 
Commission. In Finance Docket No. 30400, Santa Fe Southern Pacific (Corporation, a 
non-carrier that controls the Atchison, Topeka and Santa Fe Railway (Company, is 
seeking authority to acquire control of Southern Pacific Transportation (Company. 

The section 228 criteria were also used in a major case involving proposals for 
reorganization and acquisition of the Chicago, Milwaukee, St. Paul and Pacific Rail- 
road (Company, (MILW). In Finance Docket No. 28640 (Sub-No. 9), et al., reorganiza- 
tion plans were filed under former section 77 of the Bankrupcy Act. Acquisition pro- 
posals were filed under section 5 of the Milwaukee Railroad Restructuring Act, 45 
U.S.C. 904. In a decision served September 11, 1984, the (Commission approved the 



» Union Pacific— Control— Missoun Pacific; Western Pacific, 866 I.C.C. 459 (1982), affdjoer 
curiam. Southern Pacific Transportation Company v. Interstate Commerce Commission 736 F.2d 
708 (D.C. Cir. 1984), cert, denied, 105, S.a. 1171. 
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acquisition proposal of Soo Line Railroad Company (Soo) but did not reach a mcgori- 
ty decision to approve an alternative proposal of Chicago and North Western Tnms- 
portation Company (CNW). The Commission stated that had CNWs proposals been 
approved, concutions would have been required to ameliorate anticompetitive effects 
that would have resulted. 

The Commission was then requested by the MILW's Reorganization Court to ocm- 
sider a revised CNW acquisition proposal and compare it with Soo's proposal that 
was approved previously. The supplemental decision, served January 11, 1985 ap- 
proved CNW's proposal, but the soo proposal was determined to be preferable pri- 
marily because it appeared more likely to result in more extensive intramodal com- 
petition. Ultimately, the Reorganization Court authorized the Soo's acquisition pro- 
posal. 

The Staggers Act provisions governing consolidations other than those involving 
two or more Class I railroads were applied in two recent intermodal proceedings. In 
CSX Corporation-Control-American Commercial Lines, Inc., — I.C.C. 2d— -(1984), tb^ 
Conmiission approved an application by CSX Corporation, a non-carrier holding 
company with subsidiaries engaged in railroad operations, to control American 
Commercial Lines, Inc., a non-carrier holding company with subsidiaries engaged in 
water carrier operations. In Norfolk Southern Corporation-Control-North American 
Van Lines, Inc., — I.C.C. 2d — (decision served May 13, 1985), the Conmiission auliior- 
ized the acquisition of control of North American Van Lines, Inc., a large motor car- 
rier of household goods and general freight, by Norfolk Southern Corporation, a 
non-canjer holding company that already controlled several Class I railroads. This 
decision also provided the first application of the Commission's liberalized rail/ 
motor acquisition standards established in Ex Parte No. 438. 

As noted above, section 228 also established a new category of rail consolidations 
dealing with transactions that did not involve two or more Class I railroads or mat- 
ters of regional or national transportation significance. Under this section, codified 
at 49 U.S.C. 11345(d), inconsistent applications are not permitted. Thus, the determi- 
nation that a transaction is governed by section 11345(d) is significant for those who 
would seek to file competing applications. This issue arose in Finance Docket No. 
30387, Canadian National Railway Company and Canadian Pacific Limited— Acqui- 
sition— Interests of Consolidate Rail Corporation in Canada Southern Railway Com- 
pany and Detroit River Tunnel Company. This proceeding involved an application l^ 
two Canadian railroads (Canadian National and Canadian Pacific) seeking approval 
to acquire the interest of Consolidated Rail Corporation in the stock and properties 
of Canada Southern Railway Company, Detroit River Tunnel Company, and the Ni- 
agara River Bridge Company. In an embraced proceeding, the applicant also sought 
approval for the acquisition of certain trackage rights over Conrail lines in Michi- 
gan. In a decision served February 15, 1984, the application was accepted as a minor 
transaction. Tiiis determination precluded the filing of an inconsistent application 
by a S3mdicate seeking to acquire the properties. The application was approved in a 
decision served September 4, 1984. 

Section 229. — This section is known as the savings provision. It allowed shippers, 
for a limited period after enactment of the Act, to challenge rates in existence at 
the time the Act became effective. In the absence of a successful complaint, the 
rates were conclusively presumed to be reasonable and became established as base 
rates over which we have no jurisdiction. Shippers had imtil March 30, 1981 to com- 
plain that existing rates were unreasonably high, and 864 complaints were filed 
under this provision. 

To organize the processing of these complaints, the Commission developed proce- 
dures different from those t3rpically used. First, the railroad defendants were re- 
quired to file answers and the Commission urged both sides to submit joint re- 
sponses. We specifically requested information with regard to whether settlement 
was contemplated, whether the Commission's offices would be useful in bringing 
about settlement, whether oral hearing, cross-examination, or other procedural tools 
would be necessary in particular cases, and whether certain proceedings could and 
should be considered. ISecond, we announced our intention to handle those cases 
that did proceed to formal abjudication in two stages. The first stage would address 
solely the issue of market dominance to save time and expense when we did not 
have jurisdiction to review that rate. Thus, only if market dominance were estab- 
lished would the Commission then proceed to the second stage to take evidence and 
analyze the reasonableness of the challenged rate. 

On October 29, 1981, the Commission's Chief Administrative Law Judge held a 
docket management conference to refine further the procedures for handling these 
complaints. Since that date, a number of informal docket management conferences 
have been held, and regular docket management reports have been issued. The six- 
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teenth status report was served on August 8, 1985. Most complaints have either 
beeoi settled, dismissed, or decided. Precise information concerning all pending sec- 
tion ZZ9 cases is outlined in an updated status report which is attached as Appendix 

m. 

TITLE m — RAILROAD COST DETERMINATIONS 

This title provides for the creation of a Railroad Accoimting Principles Board 
(RAPB) to establish principles for determining economically accurate railroad costs 
directly and indirectly associated with particular movements of goods. The Board 
was to establish these principles within two years of enactment of the Staggers Act. 
Once established, the Commission is to promulgate rules to implement and enforce 
them. The RAPB was not funded at the time Staggers was passed. However, in 1984 
Congress passed legislation funding the RAPB for fiscal 1985. 

On November 13, 1984, the Commission issued a decision to hold Ex Parte No. 
431, Adoption of the Uniform Railroad Costing System for Determining Variable 
Costs for Puzposes of Surcharge and Jurisdiction Threshold Calculations, in abey- 
ance until the Railroad Accounting Principles Board has had the opportimity to 
review URCS. This proceeding was opened in 1982 to adopt URCS for limited pur- 
poses. The URCS rulemaking is currently under review by the RAPB. 

TITLE IV — RAILROAD MODERNIZATION ASSISTANCE 

Section 401 of this title establishes a new feeder railroad development program, 
which gives shippers and interested persons (other than Class I or 11 railroads) the 
opportunity to acquire a rail line where service is inadequate and the sale would not 
adversely affect the carrier, or where the railroad had indicated the possible aban- 
donment of the line on its system diagram map. For the first 3 years after the Stag- 
eers Act became effective, this provision was limited to lines carrying less than 
3,000,000 gross ton-miles of traffic per mile in the preceding year. Thereafter, any 
rail line could be acquired imder this provision. 

The Commission implemented this provision in Ex Parte No. 395, Feeder Railroad 
Development Program. Our rules require offerors to submit evidence that they are 
capable of paying the Constitutional minimum value of the line and of providing 
adequate service for 3 years. The rules are designed to encourage privately-negotiat- 
ed agreements. We will set the purchase price for those line only if the parties fail 
to agree. 

Thereafter, it became apparent that this provision allowed affected rail carriers 
an opportunity to seek the dismissal of feeder notices by filing abandonment appli- 
cations or amending system diagram maps before feeder applications were filed. Ac- 
cordingly, in Ex Parte No. 395 (Sub-No. 1), Feeder Line Development Program, we 
eliminated the prior notice period and established tight regulatory time frames, in- 
cluding a final Commission cesision within 130 days of the filing of the application. 
These regulations require feeder and abandonment applications to be processed con- 
currently, giving feeder applicants an opportunity to acquire lines prior to abandon- 
ment or downgrading. 

Section 402 of Title IV established new time limits for considering abandonment 
and discontinuance of service applications. Unopposed applications are to be granted 
within 45 days. The Commission must process and decide opposed cases within nine 
months. The Commission implemented this provision in Ex Parte No. 274 (Sub-No. 
6), Abandonments of Rail Line and Discontinuance of Service. The most significant 
changes caused by these rules are in: (1) the time frames governing the processing 
of abcindonment and discontinuance applications; (2) the elimination of the automat- 
ic right to appeal initial decisions; and (3) the procedures for making offers of finan- 
dal assistance either to subsidize continued operations or to purchase the rail line 
being abandoned. 

The Commission has issued numerous other decisions and is considering other 
changes in its abandonment regulations. These are listed and discussed briefly in 
Ai^idix I. 

Thank you for this opportunity to comment. I will be pleased to respond to any 
questions you may have. 

Senator Pressler [presiding]. Thank you very much. 
Mr. Strenio. Senator, I have a short statement, if I might. 
Senator Pressler. All right. 

Mr. Strenio. I thank you for the opportunity to testify before 
you this morning on the subject of the ICC's implementation of the 



Digitized by 



Google 



26 

Staggers Rail Act. This is a matter of some controversy and great 
importance. In order to save time, I will summarize my prepared 
statement. 

In the interest of truth in labeling, I must acknowledge that my 
personal perspective on the ICXI!'s handling of the Staggers Act 

Senator Rockefeller. Mr. Chairman, with all due respect, I am 
not aware who our witness is. 

Senator Pressler. All right. Identify yourself. 

Mr. Strenio. Senator, I am Commissioner Strenio at the Inter- 
state Commerce Commission. 

Senator Rockefeller. Thank you. 

Senator Long. Incidentally, Mr. Chairman, this raises a question 
that I brought up at a meeting a couple of days ago. This commit- 
tee should ensure that all witnesses have name tags in front of 
them, as we do in the Finance Committee. You see, there is one for 
the Chairman, Mr. Taylor, which I think is fine, but we need one 
for the others so that each member can see who is testifying. 

Senator Ford. Mr. Chairman, I don't even see him on the witness 
list as such. 

Senator Long. Well, he is a member of the Commission, and an 
able member 

Senator Ford. Only for a short period of time. 

Mr. Strenio. Yes, sir. 

Senator Long. I hope he gets a promotion. In any event, we 
ought to identify the witnesses. 

Senator Pressler. Well, as acting chairman, I am going to issue 
an order that from now on, all witnesses have names in front of 
them. How is that? 

Senator Long. Thank you. 

Senator Pressler. That is exercising my power. 

Commissioner Strenio, we will hear from you, if you can summa- 
rize. 

Mr. Strenio. Thank you. 

Thank you. Senator Long. As junior member, I am used to doing 
without, so I appreciate your interest. 

As Senator Ford has pointed out, my experience with the Stag- 
gers Act is limited to the 1 year during which I have been a Com- 
missioner. Nonetheless, I do want to briefly highlight some impor- 
tant decisions at the ICC since September 1984. In doing so, I do 
not mean to slight the many other actions that the Commission has 
concurrently taken that promote the goals of the Staggers Act and 
have been generally acclaimed. 

Taken together, these developments reveal that the Commission 
has traveled very far indeed in its odyssey, searching for fair and 
efficient solutions to a host of very difficult issues. In the past year, 
the Commission has completed work in four particularly notewor- 
thy rail proceedings, all of which benefit shippers. 

In Ex parte No. 456, the Commission provided a forum for all in- 
terested parties, shippers and railroads alike, to discuss their views 
of how the Staggers Act was being implemented and to seek 
common ground in proposing modifications. In fact, the Commis- 
sion has already in essence ratified two proposed agreements that 
arose directly from the Ex parte No. 456 process and that reflected 
a negotiated compromise between shipper and railroad groups. 
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In Ex parte No. 320, the Commission decided to substantially 
shift the burden of proof in market dominance determinations. The 
Commission now places the burden on the railroads, rather than 
the shippers, of showing the existence of effective product or geo- 
graphic competition. 

In Ex parte No. 445, the Commission adopted rules to govern 
competitive access questions. These rules reduced the burdens on 
shippers and competing railroads, while imposing correspondingly 
heavier burdens on defendant railroads. 

Finally, in Ex parte No. 347, the Commission made significant 
changes in its interim maximum coal rate guidelines that are 
much more favorable from a shipper's perspective. 

Such remarkable change in such a short period of time should 
shatter any remaining perception that the Commission is unable or 
unwilling to fine-tune its implementation of the Staggers Act. Does 
this flurry of activity mean the Commission has completed its work 
or has attained perfection? My answer is, most emphatically, no. 
We still have a long way to go before the Commission can conclude 
that it has done all that it can and should do to properly balance 
the views of consumers, shippers and railroads in the public inter- 
est. 

My point is not that the Commission has finished its journey, but 
only that we are moving at a good clip and in the right direction. 
Looking toward the future, I am confident that the Commission 
will continue to make progress as its understanding and implemen- 
tation of the Staggers Act evolves. I hope the Commission will be 
given the chance to further refine its Staggers Act role. 

Last week I had the pleasure of visiting with members of the 
Western Coal Traffic League at their annual fall meeting. A ques- 
tion that I was asked there struck me as going to the heart of the 
question before you today. One of the individuals in attendance re- 
cited a litany of ICC actions that had disappointed him and then 
asked me why he should now decide to trust the ICC. 

My answer then, and now, is that especially in light of the 
achievements of the ICC in Ex partes Nos. 456, 320, 445, and 347, 
the Commission has earned a chance to continue implementing the 
Staggers Act and to allow the reforms already promulgated to 
work. 

We may all differ on exactly how far along the ICC is on its jour- 
ney to complete the work begun by the Staggers Act and on exactly 
where the finish line is. But I think there can be no doubt that the 
Commission has made appreciable forward progress. Your contin- 
ued oversight and guidance will help provide sure footing for the 
Commission as it continues along this challenging path. 

Thank you. 

Statement of Andrew J. Strenio, Jr., Ck>MMissiONER, Interstate Ck>MMERCE 

Commission 

Mr. Chairman and Members of the Subcommittee: Thank you for the opportunity 
to testify before you this morning on the subject of the ICC's implementation of the 
Staggers Rail Act. This is a controversial matter of great importance. 

In the interest of "truth-in-lending," I must acknowledge that my personal per- 
spective on the ICC's handling of the Staggers Act is limited to my one year's serv- 
ice as a commissioner. Nonetheless, I would like to highlight some important deci- 
sions at the ICC since September 1984. In doing so, I do not mean to slight the many 
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other actions that the Commission has concurrently taken that promote the goals of 
the Staggers Act and have been generaUy acclaimeid. Taken together, these develop- 
ments reveal that the Conmiission has traveled very far indeed in its odyssey, 
searching for fair and efficient solutions to a host of very difficult issues. 

In the past year, the Commission has completed work in four particularly note- 
worthy nul proceedings, aU of which work to the benefit of shippers: 

In Ex Parte 456, the Commission provided a forum for all interested parties- 
shippers and railroads alike — to discuss their views of how the Staggers Act was 
being implemented and to seek conmion groimd in proposing modifications. In fact, 
the Conmiission has already in essence "ratified" two pn^xMed agreements that 
arose directly from the Ex Parte 456 process and that reflected a neg^kiated compro- 
mise between shipper and railroad groups (i.e., the Ex Parte 320 and 445 proposals). 
At least one more such agreement (covering contract disclosure) is likely to come 
before us soon. 

In Ex Parte 320, the Commission decided to substantially shift the burden of proof 
for two aspects of the market dominance determinations. The Conmaission now 
places the burden on the railroads, rather than the shippers, of showing the exist- 
ence of effective product or geographic competition. 

In Ex Parte 445, the (Commission adopted rules to govern competitive access ques- 
tions. These rules reduce the burden on shippers and competing railroads, while im- 
posing correspondingly heavier burdens on defendant railroads. 

FinaUy, in Ex Parte 347, the (Commission made significant changes in its interim 
maximum coal rate guidelines that are much more favorable for a complaining ship- 
per. 

Such remarkable change in such a short period of time should shatter for good 
any remaining perception that the (Commission is imable or unwilling to fine-tune 
its implementation of the Staggers Act. 

The Ex Parte 347, 320 and 445 proceedings were all quite complex and thus war- 
rant further elaboration: 

EX PARTE NO. 347 (SUB-NO. 1), COAL RATE GUIDELINES — NATIONWIDB 

This case responded to the (Congressional directive that the (Commission deter- 
mines maximum rate reasonableness in those situations where shippers need protec- 
tion frem the abuse of market power by rail carriers. We set new guidelines that 
respond to concerns raised by various coal shippers and that reflects a determined 
(Commission effort to strike a fair balance in the public interest. 

The Commission made important substantive changes that work in favor of ship- 
pers. Three changes in particular deserve mention: 

The (Commission adopted a long-run mar^^inal cost standard for use in evaluatioii 
aUegations of carrier management inefficiencies. Reflecting the important Long- 
C!annon Amendment, this change provides shippers with a eafeguard against b^ng 
forced to pay any needless costs caused by mismanagement on me part <xf a carrier. 

The (Commission amended its "stand-cuone cost'' guideline to make clear that a 
complaining shipper is not limited to ''constructing^ (hypothetically) a single-eMp- 
per railroad. The ability to present ideal grouping should provide a substantial ad- 
vantage for any shippers that decide to employ this innovative technique. 

The (Commission reversed an earlier decision that would have created a rebuttable 
presumption for annual rate increases of up to 15 percent. Instead, the (Commission 
decided that aU increases that are found otherwise reasonable would still be subject 
to case-by-case review to determine whether carriers should be forced to phase in 
the new rates in order to provide shippers with extra time to adjust. 

The (Commission had been struggUng for years to develop an analytically sound 
and legaUy defensible approach to maximum rate reasonableness — an approach that 
properly balances protection for shippers subject to the potential abuse of market 
power with the needs of carriers for income sufficient to attract adequate capital. 
The coal rate guidelines provide a basis for doing just that. The new guidelines 
afford shippers real protections against carrier inefficiency or abuse of market 
power. Yet they also preserve considerable pricing flexibility for carriers so that the 
rail system can remain viable. The public interest is thereby served to the extent 
that uiippers are protected while carriers can attract the capital needed to maintain 
quality service to shippers and the public over the long term. 

EX PARTE NO. 320 (SUB-NO. 3), PRODUCT AND GEOGRAPHIC COBO^ETITION 

The decision in this proceeding responded to shippers' concerns about situations 
in which they face a ''market-dominant" railroad. Here the (Commission approved 
changes in the way it determines whether traffic is subject to market dominance. In 
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particular, we shifted the burden of proof of the existence of effective product or 
geographic competition from shippers to railroads. The effect will be to facilitate 
shippers' efforts to gain the protections that a showing of market dominance pro- 
vides. 

The Commission's decision adopted an agreement negotiated by interested parties 
and further demonstrates our strong and continuing commitment to achieving a 
poroper balance in the interest of the public and the affected parties. 

EX PASTE NO. 445 (SUB-NO. 1) , INTRAMODAL RAIL COBftPETITION 

In this proceeding, the Commission responded to complaints of some shippers and 
carriers about a lack of access to certain railroad lines. We substantially liberalized 
the conditions under which we wil grant competitive access to shippers and compet- 
ingcarriers. 

The Commission adopted virtuaUv in its entirety the National Industrial Trans- 
portation Leagu e — Chemical Manufacturers Association — Association of American 
Kalroads (NITLrCMA-AAR) Agreement as presented to us. This significant change 
in the way the Commission will determine competitive access issues in the future 
clearly demonstrates the Commission's deep— and unanimous — commitment to a 
fair balancing of the views of diverse groups in reaching public interest determina- 
tions. 

The Conmiission also adopted several changes proposed by the Railroads Against 
Monopoly (RAM) that provide additional benefits to complaining shippers and rail- 
roads. 

The Commission gave serious consideration to a host of other proposals. While we 
ultimately could not adopt them aU, the exercise gave the Commission greater in- 
sight into the concerns of the groups presenting the proposals. All the groups par- 
ticipating in Ex Parte No. 445 received a respectful and attentive hearing even if 
their solutions were not adopted. 

These three decisions demonstrate the Conmiission's eagerness to respond sympa- 
thetically to shipper concerns. We adopted new maximum rate guidelines for coal in 
Ex Parte No. 34v that are more favorable to shippers. We shmed a much heavier 
burden of proof onto railroads — and off the shoulders of shippers — in market domi- 
nance determinations by our decision in Ex Parte No. 320. And we adopted rules 
that enhance the ability of shippers and carriers to gain competitive access in Ex 
Parte No. 445. 

Does this flurry of activity in the past year mean the Commission has completed 
its work, or has attained perfection? My answer is most emphatically, ''No!" We 
still have a long way to go before the Conmiission can conclude that it has done aU 
that it can and should to properly balance the views of consiuners, shippers, and 
railroads in the public interest. My point is not that the Commission has nnished its 
journey, but only that we are moving at a good clip in the right direction. 

Looking toward the future, I am confident that the Commission will continue to 
make progress as its imderstanding and implementation of the Staggers Act evolves. 
I hope the Commission will be given the chance to further refine its Staggers Act 
role. 

Last week I had the pleasure of visiting with members of the Western Coal Traf- 
fic League at their Annual Fall meeting. A question I was asked there struck me as 
going to the heart of the question before you today. One of the individuals in attend- 
ance recited a litany of ICC actions that had disappointed him, and then asked me 
whv he should now decide to trust the ICC. My answer then and now is that — espe- 
cially in light of the achievements of the ICC in Ex Parte Nos. 456, 320, 445, and 
347 — the Commission has earned a chance to continue implementing the Staggers 
Act and to allow the reforms already promulgated to work. 

We may all differ on exactly how Mir along the ICC is on its journey to complete 
the work beffun by the Staggers Act, and on exactly where the finish line is. But I 
think that there can be no doubt that the Commission has made appreciable for- 
ward progress. Your continued oversight and guidance will help provide sure footing 
for the Commission as it continues along this challenging path. Thank you. 

OPENING STATEMENT BY SENATOR PRESSLER 

Senator Pressler. Thank you very much. 

I am now prepared to give my opening statement, and two addi- 
tional Senators have arrived who may have statements. Mine is 
fedrly brief: I will summarize it and cdter the statements we will 
hear from Congressman Tauzin. 
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In the past, I have consistently opposed transportation deregula- 
tion. I voted against trucking deregulation, against bus der^ula- 
tion, and against the Staggers Act which we are reviewing today. 
However, at least in the railroad area, I am not absolutely con- 
vinced that we want to begin turning the clock back to pre-1980. 
Railroad deregulation has worked, and to a certain degree, worked 
quite well in revitalizing this extremely important industry. 

Railroads have made a commendable recovery since the disas- 
trous days of the late 1970's. The industry's return on investment 
has increased from 2.9 percent in 1979 to 5.9 percent in 1984. 
Freight revenue has remained fairly constant, despite the recent 
recession. And, in general, rates have remained fairly reasonable 
in most cases. 

So, for the most part, I am not here today to condemn railroad 
deregulation. To the contrary, I would say that on a national scale, 
it has worked quite well. 

But I do want to stress the point that rural States, such as South 
Dakota, still have very real and serious rail problems. Abandon- 
ments continue to increase. We see very little investment in physi- 
cal plant or maintenance of our existing lines. The prevailing cor- 
porate philosophy for the lighter density lines seem to be "Rim the 
trains until the tracks run out and then abandon." We have experi- 
enced the loss of many miles of rail line in South Dakota since 
1980, and we continue to face serious problems in holding on to the 
few lines we have left. 

I am not blaming these problems on the Staggers Act, but they 
do need to be addressed. They were not adequately addressed when 
it was passed in 1980, but I think we can still correct them within 
the framework of Staggers. 

Deregulation gave the industry considerable market flexibility 
and the d3mamics of that industry have changed substantially. 
Mergers proliferate. Since the passage of Staggers, the number of 
major railroads has declined from 12 to 8, and there are 2 more 
major rail mergers pending today. 

As major railroads continue to consolidate, many of the marginal 
lines become increasingly threatened. Macrodecisions made in cor- 
porate board rooms naturally focus on main line operations. The 
point is that I am afraid lighter density lines, such as those in 
South Dakota, receive little if any attention at the top manage- 
ment levels. As a consequence, they are often abandoned before the 
papers are ever filed. 

We are working to overcome that problem in South Dakota. 
With the cooperation of the Chicago & North Western and others, 
we have met with limited success. Much work remains, but we 
have gone a long way to ensure long-term viability of our light den- 
sity lines. We cannot afford to lose them. Elimination of service 
often translates into increased difficulty and cost for rural farmers 
and manufacturers to get their products to market. As a result, 
their products are worth less. 

One of the things I want to focus on today is what steps we can 
take to help preserve and strengthen light density lines. We are 
not looking for major new subsidy programs or Government hand- 
outs. What we do need is to promote effective operation and utiliza- 
tion of these branch lines by encouraging cooperation rather than 
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confrontation in these situations. One possible answer may be the 
establishment of short lines or regional carriers on light density 
lines before larger railroads abandon them or allow them to wither 
on the vine. Now is the time to start. 

We recently won two major abandonment fights in my State and 
in North Dakota, but the victories will be short lived unless we can 
address the long-term problems. We need to begin planning rather 
than reacting. 

In South Dakota, we recently held a conference with rail experts 
and Government officials to get that preservation process started. I 
am pleased to report that the Chicago & North Western, one of the 
primary freight lines in South Dakora, has been working hard to 
help save and improve these light density lines. I am interested in 
expanding these types of creative solutions by establishing and en- 
couraging a national policy toward this end. 

I want to address the question of what we can do within the 
framework of Staggers to encourage activity like Chicago & North 
Western's on an industrywide basis. What statutory or administra- 
tive steps can we take to encourage solid, viable short line or re- 
gional operations; to address labor protection and labor cost issues; 
encourage shipper and community support; develop financial ar- 
rangements that will help buyers overcome capital investment 
shortfalls? How can we encourage cooperation instead of confronta- 
tion among the railroads, shippers, labor, and affected communi- 
ties? These are all issues that I plan to discuss today and will con- 
tinue to explore after these hearings are concluded. 

Another concern I hope the witnesses will address is the effect of 
deregulation on rate levels. Current evidence seems to indicate 
that rates have not increased exorbitantly in the past 5 years. But 
I want to address the potential for future rate increases and their 
effects on shippers, especially as the industry becomes increasingly 
consolidated. 

Mergers and abandonments will certainly create more captive 
shippers who are forced to rely upon one rail line. Their are stat- 
utes and standards that limit the amount by which railroads can 
raise their shipping rates. But are those guidelines adequate to 
meet the future needs of shippers, carriers, and consumers, given 
the evolution taking place in the rail industry today? 

I want to thank the witnesses for being here today, and I look 
forward to hearing their thoughts £ind comments on the issues I 
have raised. 

I will now call on any of my colleagues who have arrived, if they 
have opening statements they wish to give at this time. 

Senator Rockefeller. Mr. Chairman, I don't want to hold up the 
Congressman if he is here and wants to testify. 

Senator Pressler. Good. Congressman Tauzin, do you want to 
move to the witness table? If you want, you can make your state- 
ment from right there. 

Senator Rockefeller. I want to make a statement, but I don't 
want to hold up the Congressman. 

Mr. Tauzin. Go ahead and make your statement. Senator. 
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OPENING STATEMENT BY SENATOR ROCKEFELLER 

Senator Rockefeller. All right, thank you. 

Mr. Chairman, when I go back to West Virginia and I travel the 
rugged terrain of my home State and I talk to the coal miners, 
both those of whom are working and the many who are not, these 
folks ask me some pretty tough and practical questions. They ask 
me why they don't have jobs and why a State that has such an 
abundant supply of natural resources, particularly coal, has such a 
difficult time getting its coal to market and getting its coal to port 
and selling its coal overseas where a lot of our coal does in fact go. 

And they ask me why some of the mtgor U.S. utilities are buying 
or are planning to buy increasing amounts of coal from Colombia 
and Canada and even South Africa. They ask me why utilities have 
been regularly increasing the purchase of electricity from Canada. 
They ask me why they can't get their coal to be competitive to all 
but a handful of the powerplants run by the Tennessee Valley Au- 
thority. They ask me why someone in Washington isn't doing some- 
thing concrete to help with all of this. 

Obviously these are tough questions, and the answers are not 
easy. They do not lie in a single area. They lie in areas of trade, 
strength of the dollar, and also transportation. 

Mr. Chairman, the miners of West Virginia are the bedrock that 
in part has made this country. They know, as should we, that while 
part of the explanation for their plight is a complex one, there is 
one part of the problem — namely, rsol transportation rates — which 
is not complex and which can be addressed. 

They have not, and neither should we be fooled by the crocodile 
tears of the railroads. 

Mr. Chairman, in my view, we have been made to play the fool, 
all of us, by the regulatory cynicism and gymnastics at the Inter- 
state Commerce Commission over the last 5 years. We in coal 
States have watched and waited for the balance of captive shipper 
and rail interests to reach some sort of an even keel. 

But with every new pronouncement, with every new misinterpre- 
tation of the congressional intent of the Staggers Rail Act, our 
hopes have faded into disappointment and disbelief. 

Mr. Chairman, I talked 2 days ago with Congressman Harley 
Staggers, Sr., the author, with the name on the bUl, who expressed 
disappointment to me about the interpretation by the Interstate 
Commerce Commission of market dominance, captive shippers, and 
other issues that have come into play in determining what was 
meant by deregulating the railroads, to help make them profitable, 
while helping those coal mines and coal shippers on the end of 
single rail lines. 

Under the crazy formulation of revenue adequacy at the ICC, no 
railroad — no railroad — has been found to be revenue-adequate. 
That, I guess, means solvent, rich, something. This is so, even 
though as an industry, the railroads appear to have one of the best 
cash hordes around from the number of acquisitions they have 
made or have ongoing. 

And without a fining of revenue adequacy, you rarely even get 
to the question of whether the rate is unreasonable. You can't get 
to the unreasonableness until you get to the revenue adequacy 
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part. The rate at which the captive producer ships his coal to port 
or the utility ships its coal to the plant might be found unreason- 
able if you can prove that it exceeds the total cost — that is, the so- 
called stand-alone cost of building an alternate transportation net- 
work — and that is your only shot. 

Mr. Qiairman, by my comments and by questions which I hope 
to ask, it is obvious that I support the l^islative reform of the 
Staggers Rail Act. However, West Virginia coal producers who r^- 
ularly sell at the breakeven point can ill-afford to continue in the 
present system. They must b^in to rebuild their export markets 
now. They must stem the tide of increasing coal imports now. They 
must get meaningful rail rate reductions of $5, $6, $7, $8 now. 

They do not, we do not, I do not seek reregulation of the rail- 
roads, but they do seek basic fairness. They do seek an even-handed 
interpretation of the Staggers Rail Act at the ICC, the Staggers 
Rail Act as it was passed, as it was intended to be by the Congress. 

I think it is time, quite frankly, that we move from oversight 
hearings, which this is, to legislative hearings, which this is not — 
and get a bill out on the Senate floor for a vote. I am committed to 
restoring the balance of shipper and rail interests. Balance, I say — 
balance — and we will work hard with the members of this commit- 
tee to achieve that goal. 

Mr. Chairman, in conclusion, I wish to say that I had submitted 
to this committee two names, Dwight Keating and Barbara 
Warner, both of whom represent mid-sized and small coal mines in 
West Virginia. They had wanted to come here and testify and talk 
about the problems that the smaller people in this business are 
having with respect to rail rates. They were not invited to come. 
And so I did ask for their testimony, and I would ask your permis- 
sion to submit their testimony as part of the record. 

Senator Pressler. Without objection. 

I would be delighted to hear them. I am not chairman of the sub- 
committee, so I know nothing about that decision. Senator Pack- 
wood is out of the room. When he comes back, we will ask him that 
question. But I would be delighted to hear them. 

OPENING STATEMENT BY SENATOR FORD 

Senator Ford. Mr. Chairman, I worked very hard to put some re- 
marks together for this oversight hearing, but on the way to the 
hearing I searched and discovered that I had misplaced my re- 
marks. Tndng to put something together here or recall is difficult, 
and after listening to my distinguished colleague from West Virgin- 
ia, I know who found my remarks. 

Jay, you delivered them just as I would have. 

I concur with what he has said. 

Let me say, Mr. Chairman, that my problem with the Staggers 
Act stems more from the implementation by the Interstate Com- 
merce Commission. The bottom line — and I say this looking at you 
at the witness table, and you cannot find anything different in the 
record — is that no coal shipper has won a case at the ICC, and with 
every decision you make, it seems that the ICC makes it even im- 
possible for a shipper to win a case. 

Senator Long. Nor has a consumer won a case at the ICC. 
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Senator Ford. There you go. So you just keep right on going. Tm 
sorry to see two of the Commissioners go. I wish they would all go. 

My primary concern with the implementation has been the 
flawed revenue adequacy test and the burdensome and unrealistic 
coal rate reasonableness standard now being used by the ICC. 

You know, it is very strange that you say none of the railroads 
are revenue-adequate, when just a few weeks ago, the Secretary of 
Transportation was here and said the Norfolk Southern ought to 
buy Conrail because it had ''deep pockets." 

Under the Staggers Act, whether or not a railroad has achieved 
revenue adequacy is of great concern to captive shippers. If a rail- 
road has achieved revenue adequacy, the ICC has indicated that 
some sort of constraint will be placed on rates charged to captive 
shippers. If the ICC determines that a railroad is not yet revenue 
adequate, then the railroad is granted greater leeway in setting the 
rates it charges to captive shippers. Under the revenue adequacy 
test adopted by the ICC, none of our Nation's major railroads are 
considered to be revenue adequate. This situtation defies logic and 
common sense when several months ago in this very room, the Sec- 
retary of Transportation tried to convince the members of this com- 
mittee that Norfolk Southern should be allowed to purchase Con- 
rail due to Norfolk Southern's deep pockets. Norfolk Southern is 
not considered revenue adequate by the ICC. Clearly, we must cor- 
rect the revenue adequacy test used by the ICC. 

I really did not thmk that the ICC could top their revenue ade- 
quacy test, but the coal rate reasonableness standard that was 
adopted recently by the ICC provides that no rate is unreasonable 
unless a group of shippers could build and operate their own trans- 
portation alternative more cheaply. This concept is called "stand 
alone cost" and by the ICC's own admission, no other regulatory 
body in the United States uses this concept for determining reason- 
ableness of rates. Let me apply the same concept to another rate — 
say a consumer is unhappy with his telephone bill and appeals to 
the State public service commission. I can imagine the consumer's 
reaction if he were told the cap on his rates would be what it 
would cost for him to build his own telephone system. 

The Senate Commerce Committee has the responsibility to 
assure that the laws drafted by this committee and enacted by the 
Congress are properly and fairly implemented. We have held over- 
sight hearings before, and many members of this committee have 
d^ussed our concerns with the Commissioners at the ICC. I have 
given up hope with the ICC. I had hoped that the ICC would come 
into this hearing today with news which would delight me regard- 
ing captive shippers. The market dominance decision of July 31, 
1985 was the first decision in 5 years that addressed any of the con- 
cerns of captive shippers, but I haven't seen anything since. And 
still today, no shipper has won a case at the ICC, and there is no 
propsect of a shipper ever winning a case. 

I look forward to asking this panel some questions. I hope you 
don't cut us off too quickly, so that if our time runs out we will 
have an opportunity to visit with them on the second round. 

Senator Pressler. I have never cut my friend from Kentucky off 
from anything. 
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Senator Ford. I don't believe that you would, but I wanted to put 
my concerns in the record. 

Senator Long. Mr. Chairman, I looked at the order in which the 
witnesses will testify, and I could not understand why the hearings 
were organized in this fashion until I reviewed my previous corre- 
spondence with the committee chairman. In this regard, I think 
that we ought to recognize for the record that 6 of us on this com- 
mittee — there is a total of about 13 cosponsors, but 6 of us are 
members of the committee, more than one-third of the members of 
the committee — have been seeking a hearing on this subject of 
abuse of what we believe the Staggers Act should be construed to 
be. 

We introduced our bill on February 20, and Chairman Danforth 
wrote us a letter on July 17, saying that in due course these over- 
sight hearings would be held. 

And I guess that explains why we don't have the opportunity to 
have our witnesses testify to the abuses first and let those on the 
Commission and others undertake to explain their position second. 
I have always thought that in presenting a case, the plaintiff had 
the right to present his case first, and then the defense could come 
along behind that. 

Now, I would prefer not to ask my questions to those on the 
Commission and those in the administrative branch, or even Mr. 
Dempsey with the Association of Railroads, until after those who 
feel that they are getting the worst of it have a chance to state 
their case. And I would hope that I would have the opportunity to 
interrogate these witnesses after the case has been made by those 
who feel that they have been getting the worst of it. 

Now, I am also concerned that it has not been our privilege to 
have scheduled witnesses in the public interest. For example, the 
National Association of Regulatory Utility Commissioners repre- 
sent, I should think, over 90 percent of the consumers out there in 
the United States, and they would like to be heard on this. They 
were informed that their request came in late. 

I served for 14 years as chairman of the tax writing committee, 
and this would seem to me as if you planned to put a huge tax on a 
major corporation and you denied the chief executive officer the 
right to testify in his defense because he got his request in late. 

And I just think that these people should be heard as well as the 
American Public Power Association, who was also informed that 
their request came in late. I doubt the chairman knew of that deci- 
sion. But in any event, those people should be heard. And I will 
undertake to see that they are heard if I have to hear them under 
a shade tree myself. 

But one way or another, these people who speak for vast num- 
bers of American consumers out there have a right to state their 
case. And what they have to say ought to be considered. Now, I 
find it difficult to believe that this law has been administered the 
way that we would like to have it administered. And I make par- 
ticular reference to my handiwork, the part that I played in put- 
ting that into the law, which is known as the Long-Cannon amend- 
ment or the Cannon-Long amendment. It was my idea — I couldn't 
get my way, but I came to terms with Senator Cannon, so we did 
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have what we call the LongOannon or the Cannon-Long amend- 
ment, seeking to protect the public interest against exploitation. 

And so far, it looks like the Long-Cannon amendment has done 
more harm than good; that so far the railroads are batting 1.000, to 
use a baseball terminology. Shippers are batting zero. Consumers 
are batting zero. Now, we are told by the Commission that there 
have been compromises reached — I think this is great news, that 
the consumers or shippers have received any benefit whatever, 
which I assume they did if they signed the compromise — but these 
are compromises. Now, when a lawyer makes a compromise, he has 
to think in terms of what his chances are. 

You are looking at the batting average on a large number of 
cases, goodness only knows. How many filings have there been, Mr. 
Qiairman? 

Mr. Taylor. How many filings? 

Senator Long. Yes. How many filings on rate cases under this 
act for consumers and shippers? 

Mr. Taylor. There were over 800 filed under section 229 and 
over 800 of those have been settled. And I do have some numbers. I 
don't know that this is the appropriate time to do it, insofar as rate 
complaints are concerned, because the allegation that we have 
never found a rate unreasonable, either in the coal area or any 
other area, is simply not true. 

I would be glad to give those numbers to you now if you would 
like. 

Senator Long. I would like to have those, but first I would like to 
know those that went the whole route to final decision. How many 
of those were decided against the railroad? 

Mr. Taylor. OK. Since Staggers, there have been 36 cases where 
a rate has been found unreasonable. Six of the cases were decided 
by the entire Commission. Two of the cases involved coal. 

Since Staggers, there have been eight coal cases where a rate has 
been found unreasonble. Two of the cases were decided by the 
entire Commission. And as I said, we had well over 800 — I think it 
was 864 section 229 rate complaint matters and of those, well over 
800 have been settled and resolved. 

When I first got to the Commission, I was told you are just 
simply never going to be able to handle all of this enormous 
number of complaints that have been filed. But we have been able 
to handle them and most of them have been worked out to the sat- 
isfaction of both the shipper and the carrier through voluntary set- 
tlement. 

Senator Ford. Mr. Chairman, can you tell how many of those 
cases, as they relate to coal, were on your calendar prior to Stag- 
gers? 

Mr. Taylor. I cannot give you that off the top of my head. 
Maybe one of my colleagues here can. 

Senator Ford. Well, vou know that most of them were. They 
were there over 5 years before you settled them. 

Senator Rockefeller. And tney were under the old pre-Staggers 
reasonableness test. 

Senator Ford. That is right. 

Senator Rockefeller. They were settled very recently and very 
conveniently in time perhaps for this. 
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Mr. Taylor. No, Senator, they were not settled in time for this. 
The process has been going on for a long time. 

Senator Rockefeller. They were on the books 5 years, 4 or 5 
years. 

Senator Ford. You look at the trend, and you will find that most 
things that are controversial settle the day before the hearing. 

Mr. Taylor. Well, that is true. I agree with that. 

Senator Ford. That is in the record. 

Senator Long. I wish we had had the opportunity to hear the 
complainants state their position first. We will have to wait until 
they do say something. But I am told that those few cases that 
were decided for the shippers were cases filed under pre-Staggers 
principles, on the basis of the law before the Staggers Act. 

Mr. Taylor. What would probably be helpful. Senator, and we 
will be glad to do that for the record, is to supply you with infor- 
mation on each and every one of these cases, when they were filed, 
when they were resolved. We can do that. I cannot give you that 
off the top of my head, but we will do it for the record if you would 
like. 

Senator Long. I would like, if I might, Mr. Chairman, to have 
the opportunity to hear those who have come here to complain. 
And we are not talking about some constant complainer. We are 
talking about, among others, the private power industry itself 
coming and complaining. They are a regulated industry, but when 
they come in complaining, they know something about regulation. 
They have lived under it as long as they have had their companies. 

And so I would like to hear their case and then have the oppor- 
tunity to address my questions to the Commission. 

Senator Pressler. Let me say that I understand now why Sena- 
tor Packwood said, Larry, how would you like to chair this hearing 
for awhile? 

But in any event, let us proceed in regular order here. We have 
another Senator and a Congressman, and then we will proceed 
with 10 minutes of questioning and keep moving along. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. Senator Pressler, let me just say I appreciate 
your willingness to chair this. I just happened in. But as you note, 
just looking at the witness list, it says at the bottom, ''not necessar- 
ily in order of appearance." You are the chairman and you can 
schedule it any way you want. 

I learned the art of chairing a hearing, for whatever it is worth, 
under the leadership of Chairman Long of the Finance Committee. 
The way we used to do it was that the Congressmen would testify 
first, if there were any, and then the Government witnesses would 
testify, and then everybody else and his brother would testify, often 
in panels, later in the day. 

But I don't think that that necessarily is the best approach, if 
there is another approach. Further, as far as the number of wit- 
nesses or any other da3rs of hearings, I cannot speak for Chairman 
Packwood, but this committee has alwa3rs been willing to hear any 
nimiber of witnesses on any subject. For example, on Conrail, we 
have had da3rs and days, as you know, of hearings on that subject. 
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So I don't think there is any effort — Senator Long, if you believe 
that there are more witnesses that should be heard from, I am sure 
we can schedule other days of hearings on the Staggers Act. 

I have always thought that it made sense when Government wit- 
nesses are here to let them testify, so that they can get on with 
whatever else they do. Most of these Government witnesses spend a 
tremendous number of days and hours testifying before congres- 
sional committees. I think that is the basic reason why they gener- 
ally have been accorded the opportunity to speak first. 

But I don't think that that is nece^arily written in stone any- 
where. 

Senator Long. More often than not, may I say, Mr. Chairman, 
when we were holding hearings in the Finance Committee, we 
were holding hearings on recommendations being proposed by the 
administration. And the Secretary of the Treasury, for example, 
would be the lead witness because he was the lead advocate of the 
bill. 

In this case, as I said, I could not understand why the hearing 
was organized in this fashion, because I thought that we were to 
have a hearing on something that six of us on the committee were 
sponsoring, along with seven other Senators. I found when I got 
here that this is an oversight hearing, and I realize now that the 
letter that the chairman sent to me said that this would be an 
oversight hearing rather than a hearing on the legislation that we 
proposed. 

I would hope that in due course, the committee would consider 
our legislation. I would hope that the committee thinks enough of 
six of its members that it would accord them a hearing on their 
proposal and even a vote in due course on their proposal. 

I am not complaining about this matter except that I would like 
the opportunity to interrogate the Commission after we hear the 
witnesses who have complaints about the situation as they find it. 

Senator Pressler. Does this create a great problem for any of 
our Government witnesses? 

Mr. Taylor. I was just going to say, Senator Pressler, we would 
be happy if you, whoever is running the show here, want us to 
come back a second time after we appear here today and respond 
to anything that 

Senator Pressler. I think that would be a better way. These 
hearings were set up with the participation of the various staffs. I 
think we are going to have to proceed in this order today. However, 
I am very much for another hearing where we could get Senator 
Rockefeller's people in, and Senator Long's people, and I have got 
some people I would like to have in. I can't speak for the chairman 
of the subcommittee but I will join in an effort to get another hear- 
ing. But I think we are going to have to proceed now as planned. 
As I understand it, this is the order and I can't just change the 
order. Senator Packwood may come back and be very upset. 

Senator Long. That is all right with me, Mr. Chairman, with the 
understanding that we would like — at least I for one want to, and I 
think others might want to interrogate the members of the Com- 
mission and other members who head this list after we have heard 
from those who are complaining about matters. 
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Senator Pressler. Absolutely. Either in another hearing, or if 
they can stay. But let's proceed. We have Congressman Tauzin. 

Mr. Taylor. And we will be glad to come back. 

Senator Pressler. We will yield to you. Can you do it in 5 min- 
utes? 

Mr. Tauzin. I will very much try, Senator. 

Senator Pressler. Can you summarize it? We are very glad to 
have you here. 

STATEMENT OF HON. BILL TAUZIN, U.S. REPRESENTATIVE FROM 

LOUISIANA 

Mr. Tauzin. Thank you. 

Mr. Chairman and members, let me first of all say that the dis- 
tinguished Senator from West Virginia has put this thing quite 
adequately in perspective. It is not a question of whether we want 
to reregulate the railroads. I represent several on the Committee of 
Service Transportation and Fossil Fuels on the Energy Commerce 
side, and along with Hal Rogers and Nick Rahall, we are principal 
cosponsors of the Consumer Rail Equity Act. 

It is an act like the Senate act, but it is designed simply to do 
what Congress intended in Staggers: To ensure that the ICC regu- 
lates the captive shipper, the monopoly case, not the competitive 
case. That is all we are asking. 

And the Senator from West Virginia indeed put it in perspective. 
Is it congressional intent that the ICC should regulate a captive 
shipper under rules that provide that every railroad in the country 
is revenue-inadequate, even Norfolk Southern, when 90 percent of 
its revenues are derived from its two railroads, and there is enough 
money on the top of the table to buy up Conrail — even Norfolk 
Southern, who the Secretary of Transportation has called a "highly 
profitable railroad" in the face of the ICC's determination that it is 
a revenue-inadequate railroad. 

Mr. Chairman, you heard also from Senator Ford about the 
stand-alone cost test used by the ICC in these monopoly cases. 
Stand-alone test. Now, the Edison Electric Institute applied that 
stand-alone test, a unique test when it comes to railroad regulation 
or any utility regulation in the country, applied it to Pepco, just to 
see what would happen. And guess what? If that test were applied 
to Pepco, the rates to consumers 

Senator Long. You are talking about the Potomac Electric Power 
Co. 

Mr. Tauzin. Potomac Electric Power here in this area, Potomac 
Electric. If those tests were applied to Pepco, utility rates to con- 
sumers on the Pepco system would have to increase over 100 per- 
cent tomorrow. That is how ridiculous those revenue adequacy 
tests and stand-alone tests are. 

Imagine, if you will, the public utility company deciding on what 
your utility bill would be at your house or business based upon the 
stand-alone test of a utility serving you alone, building a line just 
to get to your house or your business. 

Senator Long. What it would cost you to build your own electric 
generating plant? 
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Mr. Tauzin. That is about the size of it. That is how ridiculous a 
standard it is. 

Mr. Chairman, we asked at our last hearing on October 3 for 
some figures of whether any rate cases have been handled in favor 
of any shipper. Let me give you the facts on it. 

We asked Mr. Ronald Young to tell us a little bit about the rate 
cases and about the manner in which the rate cases are being han- 
dled. 

Senator Pressler. Let me just interrupt for a minute. There is a 
vote on the Senate floor. I am going to try to keep this he£uing 
going so we keep the ship floating. There is going to be a 10-minute 
rule on questions. I will go vote now and run back, so let's try to 
keep the hearing going. Is that all right? 

Senator Long. Yes; that is fine. 

Senator Pressler. OK. Go ahead. 

Mr. Tauzin. We heard Mr. Young testify that the guidelines, the 
new guidelines would be too burdensome for any small shipper to 
try to use in putting on a rate reasonableness test. We also heard 
Imn say they did not recall any small shipper having come before 
the ICC with a case. I think he may have overlook^ the case of 
McCarty Farms. That is a case of a group of Montana farmers, 
grain^ farmers and cooperatives, pooled their resources to bring 
such a case. They had to get a bunch of them together to bring the 
case. But they brought one. 

Today, several hundred thousand dollars later, 5 years later, and 
after having the State of Montana appropriate pubhc funds to keep 
the case going, these poor grain farmers are starting all over again. 
I think Mr. Young overlooked some small shippers here. 

We also found some testimony, by the way, from a small shipper 
in West Virginia. She testified that the railroad to which she was 
captive had told her she would have to make a $1.5 million invest- 
ment in improvements for the rail loading facility, but even after 
she did so she could not get any rate reduction, and that the rail- 
road would not even offer her any assurances that once she made 
that substantial improvement that they would not proceed to aban- 
don her line. 

Mr. Chairman, that does not sound to me like the kind of actions 
of a railroad that is being disciplined by competition or by the ac- 
tions of an Interstate Commerce Commission properly regulating in 
a captive or monopoly shipper case. 

Now, we also heard from Mr. Dempsey, Mr. William Dempsey, 
the president of the American Railroad Association. We asked him 
to give us any cases where a shipper won. Well, he did cite two coal 
cases. But guess what? Both coal cases. Senator — you are right — 
were filed prior to Staggers, were heani on old pre-Staggers rate 
reasonableness test and which, by the way, the others strongly 
criticized. 

In fact, in a letter on November 27, 1984, ICC staff said those two 
cases — and many others like them — were decided under — and I 
quote — ''outdated market dominance and rate reasonableness 
standards." That is the case that they cite as a victory, cited under 
outdated market dominance and rate reasonableness standard. 

Well, the two cases are Coal, Wyoming to Redfield, Arkansas, 
and Volume Rate of Coal, Acco, Utah to Moapa, Nevada^ In the 
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third case they cited, this is an iron ore case, this was not even a 
rate reasonableness test. This was a case in which the ICX! was 
asked up uphold a contract between the shipper and the railroad, 
and even when the court upheld the contract, it found one of the 
rates was too low and it raised it. That is a case where the shipper 
won? 

Those are the three cases cited to us. Now, if you look at the 
Redfield case, which is one of the two coal cases cited, there was a 
little relief given to the shipper in a pre-Staggers environment. The 
relief was 12 cents, OK. If you interpolate 17 months of relief 
before the ICX! has taken up the case again under its new standard, 
if you interpolate 17 months of rate relief, you come to $290,000 of 
relief on $45 million of rail freight charges. 

Now, I ask you — we have asked for instcmces where captive ship- 
pers received any rate reduction, and all they could point to was 
$290,000 of relief over the course of 5 years, hundreds of cases, and 
literally billions of dollars of freight charges. That is the record of 
the ICC in this case. 

Mr. Chairman, I was in Broussard, LA, in our great State just 
recently. I heard a story about a fellow who got stopped for a traf- 
fic ticket in Broussard. The patrolman was writing out the ticket, 
and a fly started bothering him, and he was waving it away and 
writing out the ticket, swiping at the fly. And finally the guy in the 
car said, you know, Mr. Trooper, he said, those circle flies are 
pretty bad, aren't they? The trooper said, what do you mean, circle 
flies? He said, oh, you know, those circle flies, the ones that circle 
the rear end of a horse. And the trooper put his book down and 
looked rather sternly at him and said, sir, are you tr3dng to tell me 
something? And the fellow said, no, sir, not me; but, you know, you 
can't fool those flies. 

Mr. Chairman, you can listen to the ICC tell you they are proper- 
ly regulating these monopoly cases. You can listen to others tell 
you that, you know, we are trying to reregulate the railroads and 
all sorts of horrible cases. But the facts are there, Mr. Chairman. 
Every railroad rated revenue-inadequate, every one rated on a test 
that you and I would be ashamed to apply to any utility customer 
in America. The flies don't lie. There is something that stinks at 
the ICC, Mr. Chairman: It is the credibility of a board that is sup- 
posed to be protecting the American consumer against unreason- 
able rates and has never once done so. I submit not one case, not 
one case. Your batting average figures are correct. Senator. Not 
one case did they favor the consumer; all of them in favor of rail- 
roads that are so revenue-adequate they can go around bu3dng 
other railroads up, other shipping companies up, trucks, barges, ev- 
erything around they can find. 

That is the history of the ICC and the flies don't lie. 

[The statement follows:] 

STATEBfENT OF HON. W.J. TaUZIN, U.S. REPRESENTATIVE FrOM LOUISIANA 

Mr. Chairman, thank you very much for scheduling these oversight hearings on 
the operation of the Staggers Act and for granting me an opportunity to testify 
before you today. As you know, I represent the Third District of Louisiana, which is 
located in the extreme southern part of our state, and I serve on the Surface Trans- 

S>rtation Subcommittee and the Fossil and Sjmthetic Fuels Subcommittee of the 
ouse Energy and Commerce Committee. I am also, along with my colleagues Hal 
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Rogers of Kentucky and Nick Joe RahaU of West Virginia, a principal co-sponsor of 
the Consumer Rail Equity Act, H.R. 1190. 

Mr. Chairman, I am a strong advocate of deregulation wherever competition 
exists. The marketplace will always be the best regulator of prices. The Staggers 
Rail Act of 1980 invited this principle. As you are well aware, the Staggers Act de- 
regulated competitive rail traffic, provided contracting authority to the railroads, 
which was long overdue, and completely deregulated the rates included in such con- 
tracts. At the same time, the Act provided continuing protection for captive ship- 
pers who were without market power to protect themselves against unreasonable 
high rail rates. Finally, the Act further provided the Conmiission with discretionary 
authority to assure maximum competition between the railroads. 

For the last several years, I have received numerous complaints from my constitu- 
ents concerning railroad prices and practices and the absence of protection by the 
Interstate Commerce Conmiission. These complaints have come from our Louisiana 
utilities which have shifted from natural gas to coal for electric generation as en- 
couraged by Federal policy. These complaints have come from sugarmill operators 
who are captive to single railroads. The complaints have come from major chemical 
and other manufacturing facilities that are located along the Mississippi River and 
are captive to public transportation haulage for either their raw products or their 
finished products. The complaints have come from the Commissioners of our ports 
who have complained about railroad prices and their impact on our port facilities. 

Mr. Chairman, my concerns about the activities at the Interstate Commerce Com- 
mission have increased throughout the long Conrail debate that has swirled around 
our country and due to the testimony that was presented to the House Fossil and 
Synthetic Fuels Subcommittee on September 18 and October 3, 1985. These events 
have convinced me that the Commission is on the wrong path of implementation of 
the Staggers Act and the Commission is either unable or unwilling to correct its 
course of action. 

Mr. Chairman, the Conrail debate has focused my attention and the attention of 
my colleagues on the issue of railroad financial need, the problem of captive ship- 
pers, the concerns regarding switching arrangements and joint rate agreements and 
the problem of railroad abandonment. In testimony before our Subcommittees and 
in private visits and briefings by several of our nation's railroads, it has become 
very clear to me that some of our major railroads are undoubtedly financially 
healthy. Nevertheless, the Interstate Commerce Commission continues to determine 
that each of our major railroads is fincmcially unhealthy. 

This would have little interest to any of us if the Commission did not continually 
state that it allows financially unhealthy railroads to charge higher rates to captive 
shippers in an effect to help the railroads achieve revenue adequacy. I must say, 
Mr. Chairman, that I do not believe that the two Norfolk Southern railroads are 
revenue inadequate, certainly not to the extent the ICC says they are. The two rail- 
roads provide approximately 90 percent of the pretax income to the holding compa- 
ny that is attempting to purchase Conrail. The Secretary of Transportation has rec- 
ommended that we sell Conrail to Norfolk Southern, stating that Norfolk Southern 
is a "very profitable" companv. The Interstate Commerce Commission, nevertheless, 
continues to determine that both of Norfolk Southern's railroad operating compa- 
nies are grossly revenue inadequate. Given a choice, Mr. Chairman, between these 
two inconsistent findings by government officials, I believe that the Secretary of 
Transportation's view of Norfolk Southern's financial health is more accurate. 

The revenue adequacy problem was brought into sharp focus by the testimony of 
Mr. Ronald Young, Director of the Bureau of Accounts at the Interstate Commerce 
Commission before the Fossil and Sjrnthetic Fuels Subcommittee on October 3 of 
this year. Mr. Young's attention was invited to an ICC staff studv of the financial 
viability fo the Pittsburgh and Lake Erie and Guilford Group railroads, in connec- 
tion with the proposed sale of Conrail. That study used a number of measurements 
of fincmcial health, rather than the mechanical formula for revenue adequacy used 
in the ICC's annual determinations. Mr. Young justified the ICC's simplistic reve- 
nue adequacy formula in part, on the ground that it was the best way to accomplish 
the Commission's task, and I quote, "with the least amount of resources." If an indi- 
vidual shipper was unhappy about the Commission's revenue adequacy finding, Mr. 
Young S€dd, the shipper could challenge it in an individual rate case. So in effect, 
Mr. Young's argument was that it takes too much Commission resources to do a 
thorough job, but the beleaguered captive shipper— whose funds are already drained 
by high railroad rates — can somehow find the resources to do that job in a rate case. 
I submit to you, Mr. Chairman, that that is not what the Congress intended. 

The Fossil and Sjmthetic Fuels Subcommittee hearings also focused on another 
key captive shipper issue, the question of how the I(X determines whether a rate is 
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reasonable. To be more precise, I should frame the question as one of how it has 
come to pass that the IOC has yet to determine a single captive shipper rate to be 
unreasonable under the principles it has adopted to implement the Staggers Act. 

Five years after the Staggers Act, we now have a new rate reasonableness test, 
the Coed Rate Guidelines. All indications are that these Guidelines will be applied to 
other captive commodities as well. For most captive shippers, these Guidelines can 
only come as a severe disappointment. You will no doubt hear much about the 
Guidelines during these hearings, but let me tell you what the House Fossil and 
Synthetic Fuels Subcommittee heard about these Guidelines. 

We heard Mr. Young concede that the Guidelines would be too burdensome for 
the small shipper to try to use in putting on a rate reasonableness case. We also 
heard him say that he didn't recall any small shipper cases at the ICC. I think he 
may have overlooked the McCarty Farms case, in which a group of Montana grain 
farmers and cooperatives pooled their resources and brought a rate case at the ICC. 
Today, several hundred thousand dollars and five years later, and after having the 
State of Montana appropriate public funds to keep the case alive, those poor grain 
farmers are starting all over again. I think Mr. Young overlooked those small ship- 
pers. 

I am sure the members of this Committee have heard from constituents who 
won't pursue a case before the ICC because it is too expensive, and won't result in a 
favorable ruling jmjrway. We heard testimony from a small shipper, Mr. Chairman, 
a small coal producer from West Virginia. She testified that the railroad to which 
she was captive had told her that she would have to make $1.5 million in improve- 
ments to the rail loading facilities, that even after she did so, she wouldn't get any 
rate reduction, and that the railroad wouldn't even offer her any assurances that 
once she made this substantial investment, they wouldn't proceed to abandon the 
line. Mr. Chairman, that doesn't sound to me like the actions of a railroad that is 
being disciplined by competition, by the threat of an order from the Interstate Com- 
merce Commission — or by anything else, for that matter. 

Something else of interest concerning rate reasonableness came up at those hear- 
ings. Whenever I am told that the Staggers Act is working, I always ask whether 
anyone knows of any captive shipper rate that has been reduced by the Commission 
under Staggers Act principles. So far, no one has been able to identify one for me. 
Mr. William Dempsey, the President of the Association of American Railroads as- 
sured us at the hearing that there were such cases, and he agreed to provide them 
to the Subcommittee. In a letter dated October 16, 1985, he gave the Subcommittee 
a list of three such cases. Let me tell you about those three cases. 

Two of them were coal cases filed before the Staggers Act, and decided shortly 
after the passage of the Staggers Act, under the old pre-Sta^ers rate reasonable- 
ness test that the AAR and others so strongly criticized. In a letter to my colleague 
Nick Joe Rahall dated November 27, 1984, the ICC staff said those two cases (among 
others) were decided under, and I quote, ''outdated market dominance and rate rea- 
sonableness standards." Both of these cases were recalled from Court on the motion 
of the Commission and held in limbo pending the outcome of the Coal Rate Guide- 
lines. Both of these "victories" cited by Mr. Dempsey are included in an order dated 
October 3, 1985, in which the Commission announced it would reopen all pending 
coed cases and decide them under Coal Rate Guidelines. Those two cases are CoaU 
Wyoming to Redfieldy Arkansas, Docket 37276 and Volume Rate on Coal, Acco, Utah 
to Moapa, Nevada, Docket 37409. Thus, those shippers have won only the right to 
start all over again. 

The third case cited by Mr. Dempsey as a shipper victory. Rates on Iron Ore to 
Escanabdy Mich^an, Docket 38566, was not even a rate reasonableness case. The 
Cleveland Cliffs Iron Company had entered into a contract with a railroad for three 
rates. Even though the agreement contained an escalator clause, the railroad was 
unhappy with the contract, and so filed new tariff rates. The shipper simply asked 
the Commission to order the railroad to live up to the terms of its own arms-length, 
negotiated contract. That's not a rate reasonableness case, nor can it hardly be con- 
sidered a "victory" when a shipper succeeds in having a railroad abide by its own 
contract. In fact, though, while the Commission found the agreement to be valid, it 
refused to enforce the contract as to one of the three rates, saying that rate was too 
low. It seems to me that the railroad, not the shipper, won that case. 

Now I am told that in the Redfield case, the Commission — operating under pre- 
Staggers Act principles, remember— -in fact ordered the rate reduced from $18.75 a 
ton to $18.63 a ton, or 12 cents, and that the reduction remained in effect for 17 
months until the Jurisdictional threshold went up. According to the Commission's 
order, about 770,000 tons were shipped in the 6 months prior to the beginning of the 
Commission proceeding. So extrapolating that reduction over the full 17 months 
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means the shipper realized a total savings of about $290,000 on $45 million of rail 
freight charges. 

Now, Mr. Chairman, I had asked for instances in which captive shippers had re- 
ceived rate reductions, and all that cmybody could point to is possibly $^,000, over 
the course of 5 years, hundreds of cases, and literally billions of dollars of flight 
chaises. Lest any captive shipper nonellieless find a ray of hope in tiiis, I would 
remind him that that savings in that case was based on pre-Staggers Act principles 
and that the shipper in that case, which began before the passage of the Act, must 
now start all over again 5 years later. I submit to you, Mr. Chairman, that that is 
not what Congress intended. 

Mr. Chairman, I share these examples from what we in the House have been 
hecuing recently because I believe that the time has come for Congress to recognize 
that the svstem we put in place in 1980 to protect those who could not e^joy tbe 
benefits of deregulation is simply broken down. The Commission will not change its 
revenue adequacy test. The Commission has produced an expensive and unworkable 
rate reasonableness test. The captive shipper continues to bear the entire burden c^ 
proof at the Commission. The result is a system which decrees that no railroad is or 
is likely to be revenue adequate, a system which offers no captive shipper any rea- 
sonable hope of relief from high railroad rates, and a system which through mergers 
and cancellations of competitive access arrangements, promises to create even more 
captive shippers. 

Mr. Chainnan, these oversight hearings should help demonstate that little has 
happened since the last oversight hearings held before this Subcommittee, and that 
the same complaints are still being heard. I urge this Subcommittee to proceed to 
hold hearings on S. 477, the Senate bill that embodies the Consumer Rail Equity 
Act, and proceed to mark-up on the bill. It is a modest bill, it does not reregulate 
any transaction or contract deregulated by the Stagers Act, and is simply designed 
to implement the captive shipper and procompetition protections of that Act in a 
meaningful way. 

Thank you, Mr. Chairman and members of the Subcommittee. 

The Chairman [presiding]. Congressman, thank you very much 
for your testimony. I don't know if anyone has any questions for 
you. I think it is unfair to you probably to keep you around, wait- 
ing to find out, and people may or may not return. 

If you would like to stay, fine. If not, thank you very much. 

Let me ask what the status is. Chairman Taylor, you have given 
testimony; is that correct? 

Mr. Taylor. We have made our summary statement. Senator 
Danforth. And Commissioner Strenio has given his, and we have 
had a little dialog back and forth but we have not answered any 
questions as yet. 

The Chairman. All right. Well, we will recess until people start 
coming back after the vote. And if you could stay here for ques- 
tions, I would appreciate it. 

Mr. Taylor. We certainly will. Thank you. 

[Recess.] 

Senator Pressler [presiding]. The hearing will resume. Can we 
close the door there, please? Would the policeman close the door? 
Let's bring the hearing back to order. 

We will resume here. I have a number of questions for Chairman 
Taylor which I will ask at this point. 

Mr. Chairman, do you think that ICC regulations encourage the 
preservation of light density line service and, if so, in what ways? 

Mr. Tayix>r. Well, I think there are some tools. Senator, to 
create solutions to protect small shippers and light density lines 
from abandonment problems. You mentioned the fact that you 
have had two abandonment situations in South Dakota, both of 
which fortunately have been favorably resolved. One was the result 
of a vote of the Commission and the other was the result of the 
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good efforts of our Office of Special Counsel going out and working 
with your people and, eventually, the Chicago & North Western 
abanaonment was withdrawn. 

I think that is the first tool. It does not necessarily have to mean 
that simply because a line is put up for abandonment that, in fact, 
it is going to be abandoned. You have had two good experiences on 
that score. 

Also, an offer of financial assistance to continue rail service can 
be made to acquire or subsidize the line. We have what is called 
the Feeder Line Development Program which is available to ship- 
pers, although I must admit that it has not really been used since 
the Commission stre€unlined the procedures a couple of years ago. 

We also have seen railroads that are willing to operate lines that 
they have abandoned under contract because their common carrier 
obligation has come to an end. But, I think the best tool is the 
short line railroads. I just went out to Illinois and spoke to all of 
them and they are a growing number. Short lines can and do pro- 
vide a shipper with more personal and lower cost service. And very 
often they can come in and provide service where a big class I oper- 
ation cannot. They have greater flexibility with their labor force 
and I know that a number of Conrail's expedited abandonments 
under NERSA involved lines that have been taken over by short 
lines. 

We are also at the present time considering rules that will make 
it easier and faster for short lines to start offering service, and I 
think that is probably, if I had to pick one of these things I have 
discussed, the best solution. I guess you know that we have put out 
a couple of pamphlets in this area, and we have a small business 
assistance omce which has been very active in telling people how 
to become a short line railroad. We have endeavored to be as help- 
ful and provide as much assistance as we can. 

Senator Pressler. Of course now, on the abandonments, that has 
only been 2 out of, I think, 120. 1 would just add that note. 

BAr. Taylor. Mr. Gitomer has some numbers on abandonments. 
By the way, let me introduce these gentlemen at the table with me 
again for the record, since we do not have signs. I might say. Sena- 
tor Long, you are correct; over on the House side, they take a piece 
of cardboaj:^! and they write on it by hand, but at least the names 
are out there. 

On my left is Lou Gitomer, and his title at the Commission is the 
Director of the Rail Section of the Office of Proceedings. And on his 
left is Ron Young, who is the Director of the Bureau of Accounts, 
and I might say that he is particularly knowledgeable about the Ex 
parte No. 347 Maximum Coal Rate Guidelines proceeding, which I 
am sure we are going to be getting into eventually. And on my far 
right is Bill Southard, and he heads up our Office of Transporta- 
tion Anal3rsis. He is an economist. 

So, hopefully, you will know now who we are. 

Senator Pr^ler. Great. 

Well, in your opinion, can these lighter density lines that I have 
mentioned make it in the long run, or are we simply tilting at 
windmills? 

Mr. Taylor. No, I don't think we are tilting at windmills. I think 
that they can. They are not all going to make it; it depends upon 
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what kind of a shipper situation is confronting them. Obviously, 
the day is past when you can have a railroad provide service to ev- 
erybody in every nook and cranny of the United States on an un- 
profitable basis. But I think that if anybody can make it, these 
short lines can, and they have been adcUng to their numbers sub- 
stantially. I think that where there is an opportunity they will 
make the most of it. 

Would you like some abandonment figures? 

Senator Pressler. Yes. 

Mr. Taylor. Let me give the mike to Mr. Gitomer. He has them. 

Mr. GrroMER. For fiscal year 1985, the Commission received 109 
abandonment applications. It granted 80 of those; it denied 3 appli- 
cations; it dismissed 20 applications. I think of more importance, of 
those applications that were granted, there were nine offers of fi- 
nancial assistance made to continue service to the shippers. 

The Commission still has two additional offers pending before us. 

Senator Pressler. So there are 3 out of about 200 that have not 
been granted; is that right? 

Mr. GrroMER. Three out of 109 applications filed. 

Senator Pressler. OK. Now, since Staggers — and you mentioned 
you spoke to the short line operators and so forth— do you think 
the establishment of short line or regional operations in rural, less 
densely populated States such as South Dakota, is a viable alterna- 
tive to the abandonment problems? And, if so, what are the advan- 
tages? 

Mr. Taylor. Well, I think it can be viable. I think a lot of that 
remains to be seen, but I know the short lines are very active and 
they are doing a lot of things. The ICG system has been substan- 
tially trimmed down in the Midwest and a lot of that has involved 
short lines coming in and picking up the service responsibility. 

I cannot promise you that every line that has been abandoned is 
going to be picked up by a short line and profitably operated for an 
indefinite period of time, but there is a pretty good track record so 
far. 

Senator Pressler. In these lesser populated areas or at least in 
South Dakota, we have stressed the need for give and take on the 
part of shippers, carriers, labor and local communities in order to 
make otherwise unprofitable lines viable. 

What steps can each of these groups take toward helping pre- 
serve these lines and what can we do to encourage that process? 

Mr. Taylor. Well, I don't know that I can give you a laundry list 
of suggestions. Our small business assistance office stands ready to 
work with all kinds of local people and local individuals and sug- 
gest alternatives to them. 

Dan King heads that effort up. I am very proud of the fact that 
both his office and our office of special counsel have been respon- 
sive to the needs of rural America, both insofar as the abandon- 
ment of rail service and also the discontinuance of bus service, 
which I know is another matter of great concern to you. 

Senator Pressler. Well, yes. I guess we have stressed the fact 
that we cannot rely on long-term excessive Government subsidies 
or support programs to keep these light density lines operating. 
And we must find interim steps that we can take to provide start- 
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up assistance for small operators and find ways to efficiently utilize 
our resources in that area. 

Mr. Taylor. Some States are getting into the act themselves. 
South Dakota has been very active in seeing that they continue to 
have some rail service. 

Senator Pressler. That is correct. And there have been initia- 
tives there, although we are struggling with other lines. 

Many communities in States like South DakoT;a complain that 
the raUroads often let the lighter density lines wither on the vine 
by not investing any capital in maintaining the physical plant. 

Would it be feasible to require the operators to either maintain 
these lines or divest them before they become nothing more than 
rusty ribbons of rail? If so, how should we dex;ermine at what point 
that divestiture should occur? 

Mr. Taylor. One of the things that has Deen Happening with 
Staggers is that a lot of the deferred maintenance that used to go 
on — and you are certainly correct that it did — I heard this morning 
all the comments about how wealthy the railroad industry has 
become, but I think you just have to go back to the late 1970's to 
remember that all of us were terribly concerned that it was on the 
brink of bankruptcy. We were concerned about bankruptcies all 
over the country. 

As the railroad industry has recovered — and it is not out of the 
well by any means yet — but one of the big things that has hap- 
pened is that deferred maintenance has not occurred to the extent 
that it did before, and I think that is very important. That has al- 
lowed for increased efficiencies, and I think in the long run it has 
benefited shippers. 

We do what we can to see that lines don't get out of order and 
don't lie in disrepair. But we know that some of them are, and to 
the extent that vital service is needed over those lines, I know the 
Short Line Association looks around for all the opportunities they 
can, and they are there to pick up on it if there is a line about to 
be abandoned that anybody can make any money out of. 

Mr. GiTOMER. If I might add, there is a program available — the 
Chairman mentioned it — the Feeder Line Development Program — 
where a group of shippers or a short line railroad can come in and 
force a class I railroad to sell its line to that group. 

Senator Pressler. At what point is that? I mean how do you de- 
termine that? 

Mr. GrroMER. Under the statute, it is at whatever point the ship- 
pers feel they should take over the line. The line need not be aban- 
doned. It can be at any point in time, although it is easier when 
the railroad first announces its intent to abandon the line by put- 
ting its line on its system diagram map, a form of notice prior to 
abandonment. 

Senator Pressler. But the point I was making, is there anything 
that requires or encourages the railroads to keep the lines in good 
repair? It seems as if they almost have an incentive to sort of let it 
wither on the vine 

Mr. GrroMER. The incentives for the railroads to keep their lines 
in good repair is continual traffic that requires their service. 

I^nator Pressler. Well, that is true, but af they really want to 
get rid of a line they can take a number of steps, just letting it go 
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to pieces, so to speak. That was my question. I don't think you are 
quite addressing the nub of my question. 

Mr. Taylor. You are probably talking about intentional down- 
grading. In an abandonment proceeding that is something we look 
to see if that has obviously occurred — I can tell you, before I went 
on the Commission, a story that occurred out in Nevada, about a 
15-mile line, and we thought it was very clear there that the rail- 
road had engaged in intentional downgrading, and we made that 
allegation. That happened to be another abandonment case which 
was denied. 

But we do look for that. 

Senator Pressler. I understand that, but how do you determine 
that? 

Mr. Taylor. Well, it is not an easy thing to determine. In this 
particular case, it took an enormous amount of work to show that 
service had just been cut back and cut back to the point where it 
was only being offered on every other Sunday, but if it is there and 
it can be identified — and we look for it — it is taken into account in 
an abandonment proceeding. 

Senator Pressler. Can you discuss how the ICC's revenue ade- 
quacy test was arrived at, and what is the current benchmark of 
revenue adequacy, and what will it take for the class I carriers to 
reach that mark? 

Mr. Taylor. That was actually done. Senator, before I came to 
the Commission, and it was upheld in court in March 1981. I went 
on the Commission in June 1981. I guess you know that the meas- 
uring stick is that a railroad is allowed to earn a rate of return on 
the plant that is used for transportation service which is equal to 
the cost of capital. That is the standard that we use to determine 
revenue adequacy. 

And we have a proceeding going on now, which does not really 
change the basic concept, but which certainly fine tunes it. I would 
be glad to have director Young address that. We hope to have it 
out, at the very latest, next spring. We have had several drafts 
done and redone on it — to hopefully fine tune the applicability of 
the concept and how it is done. 

Let me just say one other thing about revenue adequacy, because 
to me the unfortunate thing about revenue adequacy are the very 
words. It is a matter of semantics. If you turn revenue adequacy 
around the other way and say that a railroad operation is revenue 
inadequate, it automatically conjures up in your mind that this 
railroad is on the brink of disaster, it is about to go bankrupt. That 
is not the case. 

What we mean by revenue adequacy, and I would be glad to 
have Director Young expand on this, too, is long-term financial via- 
bility. It has nothing to do with cash in the jeans or what has come 
about as a result of some favorable tax treatment, that a railroad 
suddenly has more cash to deal with. What we are talking about is 
long-term financial viability. That is really what revenue adequacy 
means. 

But the unfortunate thing about it is, if you turn it around and 
you talk about revenue inadequacy, then you get back to this ques- 
tion that some of you have already raised: How can the Norfolk 
Southern be revenue inadequate? Well, it is approaching revenue 
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adequacy. It is getting very close to it. But the unfortunate thing is 
the terminology. If we are talking about long-term financictl viabili- 
ty, they really are eammg a rate of return that is going to allow 
them to continue on in business and be a financicd success for the 
long term, that is what it means. And revenue inadequacy does not 
mean that somebody is about to go broke. 

Senator Pressler. Thank you. My time is up. 

Senator Long. 

Senator Long. No questions. 

Senator Pressler. Senator Danforth. 

The CHAmMAN. Mr. Chairman, the Staggers Act was passed 
when? 1980, was it? 

Mr. Taylor. 1980. October 1980. We are talking about 5 years. 

The Chairman. And prior to that time, the state of the railroad 
industry in the United States was very precarious, wasn't it? 

Mr. Taylor. Oh, it was really a disaster. It was under the heavy- 
handed pervasive regulation of the Interstate Commerce Commis- 
sion. It had lived in this atmosphere under this protectionist gov- 
ernmental umbrella since 1887, well over 90 years. 

Railroads were going bankrupt. We were concerned, as a matter 
of fact, in the late 1970's with the possibility that we might have to 
nationalize the railroad industry. That is how bad it was. 

The Chairman. Well, we did in the Northeast, didn't we? 

Mr. Taylor. Yes. Most certainly. That is what Conrail is all 
about. 

The CHAmBAAN. And we took over Amtrak to get the passenger 
rail service out of the hair of the freight rail system, didn't we? 

Mr. Taylor. That is correct. 

Mr. Strenio. Senator, just to give some flesh to the bones of 
where the railroad industry was in the 1970's, they were posting 
annual returns at that time in the range of 2 percent. Investors 
were putting their money elsewhere. There were widespread 
freight car shortages. Main line track speed was often restricted 
due to its poor condition. Fixed plant deteriorated, cars derailed 
while standing still, and 10 carriers representing approximately 22 
percent of the Nation's total rail mUeage filed for bankruptcy be- 
tween 1970 and 1979. 

So to say there was a problem then is an understatement. 

The Chairman. And was rail service being lost, for example, in 
the Midwest? 

Mr. Strenio. Rail service was being lost, in the Midwest and 
elsewhere and shippers were suffering tremendous problems be- 
cause of the uncertainty of whether they would be able to get a car 
or whether their shipments would arrive on time. It was not a 
happy time for shippers. In fact, the problems they were having in 
large part gave rise to the relief efforts embodied in the Staggers 
Act. 

The Chairman. Was it a real threat to certain areas in the Mid- 
west? 

Mr. Strenio. I think it was, as you mentioned, a serious threat to 
areas not just in the Midwest, but in the Northeast as well. If you 
look at the deferred maintenance situation which gave rise to the 
problems with speed and reliability of service, the ICC estimated in 
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1978 that just for the large carriers, deferred maintenance at that 
time amounted to $1.5 billion. 

Capital expenditures in 1978 were only $855 million, which was 
inadequate. By 1984, that picture has been turned around entirely. 
In 1984, the expenditures for capital improvements were $2,938 bil- 
lion, which is an increase of more than three times, and that has 
rebounded to the advantage of shippers, which is and has to be the 
prime concern. 

The Chairman. Do you attribute the improved health of the rail- 
road industry to the Staggers Act? 

Mr. Taylor. I don't think there is any question about it. Senator, 
and there is one other statistic I would like to add. Prior to Stag- 
gers, there was a $16 to $20 billion projected capital shortfall for 
the railroad industry. And what has happened in the short space of 
5 years, this situation has been turned around. And we have even 
seen, under Staggers, Conrail become profitable. And nobody 
thought that was even a remote possibility. 

Back in 1980 when this whole thing was going on, they were 
talking about cannibalizing the system and piecemealing it out, 
and even Conrail has been able to become profitable. But they are 
not out of the well yet, and that is the important thing. 

The Chairman. Last year, some of us on this committee intro- 
duced a resolution relating to the ICC's interpretation of the Stag- 
gers Act. The resolution stemmed from hearings we held the year 
before. Some of us were quite critical of the ICC, feeling that it was 
misinterpreting the Staggers Act. Has the ICC been responsive to 
the concerns addressed by the resolution? 

Mr. Taylor. Senator Danforth, I am very proud to say yes it has. 
That resolution was joined in by yourself and Senator Ford, Sena- 
tor Kassebaum, Senator Jepsen at the time. Senator Exon and Sen- 
ator Kasten. And I am pleased to be able to tell you that each of 
the six matters that were raised in Senate Joint Resolution No. 331 
have been addressed. 

And if I may, please, I would just quickly like to go through 
them. In our recent market dominance decision. Ex parte No. 320, 
we decided to consider evidence of geographic and product competi- 
tion. This was one of the things you raised in that resolution. We 
have decided now that this should be considered only when the 
railroad proves that such evidence exists and that such competition 
is a real restraint on the railroad's rates. 

You asked us to look at coal rate guidelines. We have clarified 
then and we have eliminated the 15-percent phase-in provision 
which became so controversial. That was never intended to be a 
floor, that railroads were guaranteed a 15-percent increase a year. 
It was intended to be a ceiling. But it was pulled out of the matrix 
and held up for everybody to see. See, the ICC is going to let every- 
body raise their rates 15 percent a year. 

The 15-percent provision is no longer there. Shippers are allowed 
to come in now under the Ex parte No. 347 guidelines and prove a 
case for phase-in, and we think that is a very pro-shipper provision. 

The Commission has adopted rules governing competitive access. 
That is the Ex parte No. 445 case which deals with joint rates, 
through routes, and reciprocal switching. That is available for the 
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record. It has been voted upon. The decision is here for all of you to 
see and read. 

The fourth thing in the resolution was our joint route and rate 
study, and that is now in the final editing stage in our Office of 
Transportation Analysis with Bill Southard. We will have that out 
in December. 

Fifth, you asked us about interim rules to facilitate the discovery 
of contract information, a matter that I know Senator Kassebaum 
is particularly interested in. And I might bring you up to speed on 
that. We have some interim rules which we think have worked 
fairly well. We had a proceeding set to actually adopt final rules at 
a conference in October. At the last minute, we were asked if we 
wouldn't please postpone that conference because the National 
Feed & Grain Association was involved in negotiations with the 
American Association of Railroads, and they were going to come up 
with their own set of agreed-upon rules, which I always think is 
the way to do this. Rather than a bureaucratically imposed laundry 
list of rules, let it be worked out in the private sector to the extent 
that it can be. 

And apparently that is going to happen. We have been advised 
that they have arrived at an agreement as to how discovery should 
be handled, and that we will have that agreement handed to us for 
whatever action we take with respect to it. We may have to reno- 
tice the proceeding, but in any event, an agreement has been ar- 
rived at on that, which I think is the last remaining important 
matter insofar as agricultural contracts are concerned. 

And the last point, which we began to talk about a minute ago, 
is this matter of our revenue adequacy standards. And as I say, we 
have a proceeding now which is addressing the refinements of that. 
We have had several drafts prepared of the decision. That is the 
reason that it has taken as long as it has. 

Director Young is in a position to talk about that in detail if you 
would care to. But the fact of the matter is that every single one of 
those items that you asked the Commission to address in your reso- 
lution in fact either has been addressed or is being addressed, and I 
am very proud to say that we have achieved that record, because I 
think the thought at the time was, please let's have the Commis- 
sion do this. Let's not get involved in any legislation that we don't 
have to. 

The Chairman. Right. 

Mr. Taylor. I know I have discussed that with you and with Sen- 
ator Kassebaum both. And, hopefully, we have done that. 

The Chairman. Now, have you seen any moderation in the re- 
sponse of shippers? Are all shippers just in a total uproar about the 
Staggers Act and the ICC, or are there some signs of life? 

Mr. Taylor. They most certainly not all in an uproar. To start 
off with, there is a whole group — and as I understand it, not solicit- 
ed by the railroads — which has been in to meet with me. It is 
called CARS. And their plea is, please, Congress, don't play around 
with the Staggers Act. There are things that can be adjusted and 
done, but let the Commission do it. Don't go in there with a meat 
ax and chop up the Staggers Act — a piece of legislation that really 
has made the railroad industry healthy — ^because we need the rail- 
road industry to conduct our businesses. 
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You have a group in the middle that is sort of "watch and wait" 
It is called the procompetitive group. You are going to be heanng 
from them as well. And then you have a number of coal and utility 
people who really are not going to be satisfied unless the railroad 
industry is saddled with the same kind of utility regulation that 
they face from the States. 

Now, the point is that unfortunately the railroad industry is 
competitive as to an awful lot of the services that it provides. It 
depends upon the measuring stick you use, but somewhere between 
5 percent on the low side and perhaps 20 percent on the high side 
is business that is derived from the so-called captive shipper. 

But the rest of that railroad's business is highly competitive. 
And, unlike an electric utility which operates as a monopoly witliin 
a prescribed service area, and has absolutely no competition at all, 
what the CURE legislation endeavors to do is to saddle the railroad 
industry because of the captive shipper business that is involved, 
somewhere between 5 and 20 percent, with what amounts to public 
utility t3rpNe regulation. 

And I simply say that is just the worst kind of a step backward. 

Mr. Strenio. Senator, may I just briefly add one thing? I have 
made a point of tr3ring to go out and talk with members of the 
groups that have been particularly upset; notably, the people in the 
coal industry. And I have stated to them that our goal in the Com- 
mission is following the lines of your resolution. We are, trying to 
make any legislative change in the Staggers Act redundant or not 
necessary, because the Commission can and should take care of the 
concerns that have been expressed. 

And in private, a number of individuals from coal groups — coal 
groups that are still far from satified with where the Commission 
is — tell me that they have been pleased with the direction that the 
Commission has taken recently and that they share the hope that 
the Commission will continue on this track and be able to deal 
with these questions on its own without need for legislation, even 
though they are not, as indicated earlier, absolutely pleased with 
where we are or absolutely certain that that will occur. 

Mr. Taylor. Senator, could I just add that I just had the NTT 
League in, and the whole crew sat in my office and said we want to 
give these things a chance to work. And I think it is important to 
point out, too, that some of the resolutions that have been arrived 
at, while they have been Commission-crafted, they really are the 
result of shipper-carrier agreements in the private sector. 

There have been agreements on Ex parte No. 445 with the NTT 
League, with the Chemical Manufacturers Association, and with 
the National Feed & Grain Association which I have just men- 
tioned. So to say that the shipper community is sitting out there 
having a tirade about what has been going on with the implemen- 
tation of Staggers is simply not so. 

The Chairman. Thank you, Mr. Chairman. 

Senator Pressler. Senator Ford. 

Senator Ford. I think Senator Rockefeller is first. 

Senator Rockefeller. Mr. Chairman, your term expiree when? 

Mr. Taylor. My term— actually, it is not a questikm of my term 
expiring. Senator. My seat self-destructs at the end of IfaeyMr. So 
I will be leaving the Commission at the end ii ...IZmQe 
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mission will go down to five. Commissioner Strenio will also be 
leaving the Commission at the end of the year. 

Senator Rockefeller. So the Commissioners go from seven to 
five. 

Mr. Taylor. It goes from seven to five; that is correct. 

Senator Rockefeller. I agree very much with the Chairman of 
the Commerce Committee in the statement in his resolution, that 
in Congress we expect that all of the goals of the Staggers Act are 
to be met. In other words, nobody here is trjdng to reregulate. 
Nobody is trying to do that. 

What we are trying to do is to attack certain problems: Market 
domincmce, revenue adequacy, rate reasonableness, burden of 
proof, things of this sort. In other words, in specific areas, we want 
to tinker with the Act to try to bring equity and fairness and job 
possibilities — in the judgment of those of us from coal States — to 
the Staggers Act, a Staggers Act which has indeed brought back 
much health to the rail industry and which has done some remark- 
able things. 

So I thmk we should be very clear on that. Those of us who raise 
questions are not raising questions about the fundamental purposes 
of the Staggers Act, but only with respect to market dominance, 
captive shippers, things of that sort, about which there are differ- 
ences. 

So therefore, the Commission itself is important. You say, let the 
Commission do it-— don't let us do it, let the Commission do it. How- 
ever, you are leaving, and you have dissented a good number of 
times. 

Mr. Taylor. Yes, I have. 

Senator Rockefeller. You dissented in Mid-Tech and a number 
of other cases — ^we might discuss that in a moment. I don't know 
Commissioner Strenio, but he is also leaving, and so it does not 
make a whole lot of sense for me to get to know him really well. 

Mr. Strenio. I hope you would find it worthwhile to get to know 
me regardless. Senator. 

Senator Rockefeller. The probable next chairperson is a former 
Burlington Northern employee; is that not correct? 

Mr. Taylor. Well, I have no idea who the next chairman 

Senator Rockefeller. Oh, yes you do. 

Mr. Taylor. No, I reallv, honestly don't. All three of my Republi- 
can colleagues are actively campaigning; all three have their hats 
in the ring, and I don't know how it is going to come out. 

Senator Rockefeller. Then let me just say, is not Heather 
Gradison a former Burlington Northern employee? 

Mr. Taylor. Norfolk Southern. 

Senator Rockefeller. A Norfolk Southern employee — that is a 
railroad. 

Mr. Taylor. That is a railroad. 

Senator Rockefeller. And Commissioner Sterrett was formerly 
with the U.S. Railway Administration. 

Mr. Taylor. That is correct. 

Senator Rockefeller. And Commissioner Andre was with the 

IS essentially his background. He was with 
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Senator Rockefeller. That sounds like a break, until I realize 
that Norfolk Southern recently purchased North American Van 
Lines. 

Mr. Taylor. That is correct; they did. 

Senator Rockefeller. Yes; so tnat is three out of the five votes 
right there. Now, I am just going on your statement: "Let the Com- 
mission handle it; don't let the legislature or the Congress get in 
the way of this; don't reregulate; let the Commission handle it." 

Now, beyond that, there is a labor lawyer in Nevada. 

Mr. Taylor. That is Commissioner Lamboley. 

Senator Rockefeller. And Commissioner Simmons who was for- 
merly with Hess Oil and with Secretary Watt. 

Mr. Taylor. That is correct. That is the cast. 

Senator Rockefeller. No; I conclude nothing from that. What I 
do conclude is that there is a strong potential for three votes which 
are not automatically going to be based upon balance, without any 
disrepect to any of the members. I simply want to put that on the 
record, responding to your statement: "Let the Commission provide 
the fairness." 

Mr. Taylor. Could I just say something about that? 

Senator Rockefeller. Of course. 

Mr. Taylor. There are a couple of points I think that are impor- 
tant. My dissents are not a secret. I dissented in the Export Coal 
case, I dissented in the Boxcar case. I know there are some things 
that went on at the Commission that I personally would have liked 
to have seen done differently. 

But I think during the last year or year and a half, we have gone 
a long, long, long way toward setting the direction, charting the 
course, steering this thing in the manner in which it ought to go. 

For one thing, we have stimulated a number of these private 
sector initiatives and agreements between shippers and carriers, 
and I must say that most all of those actions, with a couple of little 
exceptions here and there, have been unanimous decisions by this 
Commission. I cannot believe, regardless of what the ultimate 
makeup of the agency is that the tools is which this Commission 
has crafted to hopefully use are going to simply be left to gather 
dust in a tool box. I have to believe that they are really going to 
somehow or another be used. 

But my suggestion to all of you is, why don't you wait and see? 
You don't have to give them forever. We have a new ballgame 
going now. I testified the other day in front of the House Judiciary 
Committee on the Seiberling-DeConcini legislation insofar as com- 
pulsory trackage rights are concerned, and I tried to give them the 
same message. 

This NIT league group that came in to see me said that is what 
they were prepared to do; that they were prepared to watch and 
see. I even had a coal man from the Western part of the country, 
not from your part of the country, who said we are going to see 
what happens with Ex parte No. 347 and how it is handled; and if 
things don't come out the way we hope they will, if the direction 
we have set and the course we have charted somehow isn't fol- 
lowed, there is always time to get into a legislative reaction. 

But I would hate to see it at this juncture — because I think it 
is — and I don't mean this in any disrespect to Congress — very diffi- 
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cult for Congress to act with a scalpel. Usually it is with a meat ax. 
And I would hate to see Staggers get carved up because it has 
been, on balance, a good piece of legislation. And what it calls for 
itself is a balance between shipper interests and carrier interests, 
and that is a difficult thing to strike. 

Senator Rockefeller. Mr. Chairman, I agree with your thrust. I 
am also aware that you are eating into my questioning time. 

Mr. Taylor. I am sorry. I didn't mean to do that. 

Senator Rockefeller. I know that you didn't, and I also respect 
much of the work that you have done. I mean, part of my concern 
is that you are leaving. 

How many railroads are revenue inadequate under the formula 
set by this improved ICC? 

Mr. Taylor. When I first came to the ICC, I think we had three 
or four that were revenue adequate. But we determine this every 
year, and let me, if I might, just quickly have him tell you what 
the current standard is and how many are there. 

Senator Rockefeller. I don't want the standard; I just want the 
number. 

Mr. Young. Today, there are no railroads who are revenue ade- 
quate. 

Senator Rockefeller. How many of those railroads that are not 
revenue adequate have triple B bond ratings? 

Mr. YoLTNG. I don't have that information with me. 

Senator Rockefeller. Could you get that for me? 

Mr. Young. Yes, I can.^ 

Senator Rockefeller. I think you will find most of them do. 

Would I be found revenue adequate under ICC standards? 

Mr. Young. I will defer to the Chairman on that one. 

Mr. Taylor. I certainly hope so. Senator. 

Senator Ford. I don't know, but he is a soft touch. 

Senator Rockefeller. Mr. Chairman, now you have passed out 
this sheet which I was given when I came back from my vote. 

Mr. Taylor. Oh, good. 

Senator Rockefeller. It indicates that the rates really have not 
gone up much above inflation — there is kind of a consistency there. 

Mr. Taylor. What it endeavors to show is that if you go back to 
1979, rates went up rather dramatically before Staggers. But when 
we get to the Staggers Act, but for the first year in 1981, that 
began to level off, and rates really have moved with the inflation 
index, and what has really happened after 1981, because there 
wasn't much contracting in 1981, and contracting rates are built 
into these numbers, is that rates begin to move along at a rather 
level keel. 

And the reason I point this out is because I think there are some 
who are very anxious to know what has happened to rates after 
Staggers, and I think this, which is prepared by the Bureau of 
Labor Statistics, is one picture worth 10,000 words and gives a 
better anal3rsis of that. 

Senator Rockefeller. But, with an exception, it does not relate 
to costs. For example, over the last 10 years or so — and granted, 
this goes before this chart — coal-receiving utilities have increased 
the number of coal hopper cars by about 10 times. So that is de- 
creased cost to railroads. 
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As of 1983, utilities owned more than 33,000 coal cars, coal rail- 
road cars, which mean decreased cost to railroads. They £dso have 
made a substantial investment in terminal facilities. 

Now, don't you honestly think that this has to have an effect on 
cost? Now, I am neither a mathematician nor a wizard, but I think 
this chart reflects rates and inflation, but I don't think it reflects 
costs, which I think is the only measure when you are really look- 
ing at — when you are trjring to say that rates have not gone up 
that much. Part of it has to be the relationship between the rate 
and the costs of the railroad. 

I think that the costs have risen much more slowly than the 
rates, and I would suggest that your real line is somewhere in here, 
and that the difference between the two is sheer profit. 

Mr. Taylor. I would be glad to have our people endeavor to ana- 
lyze that and see what we can do for you. 

Senator Rockefeller. Could we have some reflections from the 
ICC for the record ^ on the effect of cost reduction and efficiencies 
that have lowered the costs to the railroad. 

Mr. Taylor. Most certainly, because that has been one of the 
benefits of Staggers, and we will endeavor to put that together for 
you. Senator. 

Senator Rockefeu.er. All right. 

Just again for the record, if Norfolk Southern is revenue inad- 
equate, how do you explain its ability to make or attempt ne€u*ly a 
$2 billion acquisition program, including $1.2 billion for Conrail, 
since 1980, since Staggers, and, at the same time, to reduce their 
internal debt, I am told, from about $iy2 billion to less than $800 
million? 

Now, if they are revenue inadequate, as they are under the im- 
proved ICC's definition, how can they do that? 

Mr. Taylor. Well, as I said before, the problem is with the term 
"revenue inadequate." It is not intended to imply that the Norfolk 
Southern is on the brink of bankruptcy or that it is facing financicd 
disaster. The Norfolk Southern is doing very, very well and it has 
been able to accumulate a tremendous amount of cash. 

But what we are talking about in terms of our standard is not 
short-term cash flow; we are talking about long-term financial via- 
bility. And the Norfolk Southern has come a long, long way out of 
the well, a lot farther than some of the others, by our standard in 
terms of fixing what long-term financial viability is all about. But 
what all we are saying is that Norfolk Southern has not quite 
gotten there yet. It does not imply, by having said that, that Nor- 
folk Southern is teetering on the brink of financial disaster, be- 
cause we know it isn't. 

And I agree with you; we have had this problem with DOT 
coming up and saying, yes, they have deep pockets; they are the 
party to buy Conrail; and yet the ICC says they are revenue inad- 
equate. The problem is, to me, more than anything else, a matter 
of semantics because revenue adequacy or, more particularly, reve- 
nue inadequacy is really a very, very unfortunate term. 

Senator Rockefeller. You know, the problem to me — and then I 
will cease, Mr. Chairman, because I know I am beyond my time — 
the problem to me is not the definition of terms. It is not whether 
you use the word "revenue adequate" or "inadequate," or change it 
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to make it some more dispassionate word. It is the fact that, very 
clearly, anyone who lives in the coal fields of this country under- 
stands that railroads dictate price. Railroads dictate price. And 
there would be very few people who would argue that if the Stag- 
gers Act, on those particular sections to which we are addressing 
ourselves — market dominance, captive shippers, rate reasonable- 
ness, and so on — were enforced properly by the ICC, as they were 
required to be under the Staggers Act, the cost of transporting coal 
would decrease by $2, $8, $4, $5, $6, $7, $8 a ton. 

And I am not saying that the reason that thousands and thou- 
sands of coal miners across Appalachia are out of work is only be- 
cause of railroad costs, but is partly because of railroad costs. In 
fact, if you are talking $3, $4, $5, $6, $7, $8 a ton, that is quite a big 
part of the reason for our noncompetitive status. 

Yes, the strong dollar is there; yes, the glut is there; yes, there 
are a lot of other things there. But part of the equation is the fact 
that raUroad costs are high. Railroad costs are high because there 
is only one railroad — a captive situation — only one railroad serving 
one coal miner, one shipper. And surely you must understand that 
that is a fact. Surely the ICC must understand that it is causing 
hardship by not forcing some of these rates or causing some of 
these rates to go down. 

I intervened in a case, as Governor of West Virginia, between 
Norfolk Southern and the New England Electric Power System, 
and it took me months and months and months of what I would 
consider political badgering on my part to force down a price so 
that West Virginia could keep a co£d contract with the New Eng- 
land Electric Power System, which wanted to keep it with us. And 
I think, had it not been for the fact that I was a governor exercis- 
ing some political power and was prepared to be very angry about 
it — and was indeed — I don't think that price would have come 
down. 

Mr. Taylor. I know your interest, Senator. I remember a 4y2- 
page letter you wrote to me which was very scholarly and well- 
done, and so I know of your concern. 

We will see what we can do to develop that cost information for 
you. 

Senator Pressler. Senator Kassebaum. 

Senator Rockefeller. We need your help. 

Mr. Taylor. We will try and give it you. 

Senator Kassebaum. Thank you, Mr. Chairman. 

Chairman Taylor, let me say I have very much appreciated your 
efforts to address all of our concerns in different areas in which we 
have approached you. I particularly was appreciative of your 
coming to Kansas to be a part of a hearing in the fall of 1983 on 
the problems that smaller shippers are facing, particularly regard- 
ing the ability to be competitive and the whole question of contract 
disclosure 

I would like to just ask if I might — and I know that it is some- 
thing that you have tried to address — do you feel that the Commis- 
sion requirements today are adequate? And if I may just refer to a 
statement from you at that hearing, in which you said that you 
would find unreasonable discrimination of destructive competitive 
Iiractices and so forth, would be totally meaningless if all the appli- 
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cable rates and charges are not set out in the contract summary. 
Without this itemization, a complainant cannot determine whether 
a necessary factor for unreasonable discrimination in rate dispari- 
ties exist, or whether there are specific grounds to assert that the 
contract constitutes a destructive competitive practice. 

In light of that, I just wondered if you felt that the current dis- 
closure rules did provide enough information. 

Mr. Taylor. Well, I will have to explain a little of the back- 
ground on that. Senator, which, I know, you are, particularly well 
aware of. We have in the statute this matter of contract disclosure 
and the special complaint rights that pertain to agricultund ship- 
pers and forest products and paper shippers, some special rights, as 
you have mentioned, with respect to destructive competitive prac- 
tices and discrimination. 

Unfortunately, the statute — which I guess involves a piece that 
came from the Senate and a piece from the House that were simply 
stuck together — talks about revealing the essenticd terms on the 
one hand and maintaining confidentiality on the other. 

It has been a terribly difficult thing for us to work with. I felt in 
the beginning when the first decision was issued — and I dissented, 
as a matter of fact, in that matter — that you could not really have 
the essential terms known and revealed if the actual price was not 
revealed. 

Well, I did not prevail on that. It went up to the second circuit. 
And what the second circuit did when they sent it back was to say 
we will buy off on that, but we think you better do something more 
important about discovery, and that maybe the so-called second 
tier approach is the way to make these two conflicting provisions 
in the contract section actually live with each other. 

If a shipper can have, through discovery, an opportunity to really 
get at the information he needs to exercise his specicd statutory 
complaint privileges, and if, at the same time, the results of that 
discovery can be maintained in a confidential fashion so as to pro- 
tect the railroads' interests, maybe we have arrived at some way to 
make this statutory provision actually work. 

What we did was to then adopt some interim rules, and those 
have been in place. Where we are today is that we were about to 
adopt final rules on discovery in October, when we were advised at 
the 11th hour that the National Feed & Grain Association had 
worked out an independent agreement with the AAR and that, pre- 
sumably, will be presented to us sometime next week. We are de- 
lighted about that result because I think if this discovery is satis- 
factorily resolved so that a shipper can get the information that it 
really needs, without having to prove a prima facie case up front, 
and at the same time not be allowed to conduct a fishing expedi- 
tion, we will have really been able to lick this contract discovery 
problem that I know you particularly have been so concerned 
about. 

Senator Kassebaum. Well, I know that there is an effort to work 
out a compromise, and I would agree with your early comments to 
Senator Danforth, because I know there are a number of us here 
who, as you know, are concerned with this problem but who believe 
that it is best if it is handled in that arena, rather than us trying 
to construct a legislative answer. 
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But Mr. Fitzgerald will be testifying later this morning on a 
study done in Kansas for the Department of Agriculture which 
shows that actually there has been, for those shippers with con- 
tracts, about a 17-percent advantage, price advantage, compared to 
the tariff rates. 

Mr. Taylor. That is correct. Senator, and it was done just on 
Kansas. 

Senator Kassebaum. However, small single location shippers 
gener^ly are not participants in contract ratemaking. Now, maybe 
the day of the small single location shipper is over, just as we are 
facing a number of dislocations in our farm communities, in the 
farm economy. 

But I hesitate to write that off at this point unless we have made 
absolutely sure, and with a lot of certainty, that there has been the 
ability to participate. And I think that since I don't know what the 
compromise is that has been worked out, or in general how much 
the individual feed and grain associations will be supportive, I sup- 
pose it is an open question how well it worked. 

But I still think there are some problems for the smaller shipper. 

Mr. Taylor. Well, I think you may be right, but I think the in- 
teresting thing that is happening with grain, and has particularly 
happened here quite recently, is that the number of grain contract^ 
has risen dramatically in late 1984 and 1985. About 25 percent of 
the contracts that we receive now are grain contracts. 

And I think it is amazing that 41 percent of the grain that is 
moving is moving under contract. A lot of people thought that 
would never happen. Now, the extent to which this involves big 
shippers or little shippers is very, very difficult for us to determine. 

Senator Kassebaum. Well, that is what I was going to ask. 

Do you have any way of knowing sizes of shippers, because the 
contracts have increased substantially? 

Mr. Taylor. I know that Senator Pressler is interested in this 
question as well, as to what is a big shipper. Of course, you have to 
have a definition first. We have had some discussion with his staff 
about it. 

Let me turn this over to Bill Southard, because we are going to 
try and develop 

Senator Kassebaum. I don't want to be redundant if you have al- 
ready covered this. 

Mr. Taylor. No; we have just talked to Senator Pressler's staff 
about this same area of interest. So Bill is going to endeavor to re- 
spond. What can you tell us? 

Mr. Southard. Senator, all I wanted to say was that in response 
to Senator Pressler's concerns, my staff has started to work to iden- 
tify for South Dakota, the west, the breakdown between large ship- 
pers and small shippers. We have also identified simply the 
number of contracts involving South Dakota and surrounding 
States, which Kansas does not touch. 

But we are looking at the question. I would be happy to expand 
it to look at Kansas small shipper/large shipper breakdown, too. I 
believe that was done, though, by Agriculture. 

Senator Kassebaum. I think we may want to sort of expand or 
revisit this after we see what the compromise will be perhaps that 
" " put forward now. 
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Mr. Taylor. We should have that next week, we have been told. 
Senator Kassebaum. Thank you. 

Senator Gore. Mr. Chairman, could I briefly ask unanimous con- 
sent to put an opening statement in the record? 
Senator Pressler. Without objection, so ordered. 
[The statement follows:] 

Opening Statebient by Senator Gore 

Mr. Chairman, the implementation of the Staggers Act is an important issue for 
shippers and communities and railroads in Tennessee, and I want to congratulate 
you and the subcommittee for holding these hearings. 

I am a cosponsor of the Consumer Rail Equity Act now pending before this com- 
mittee. I know the bill ia controversial, that the railroads and the largest shippers, 
who have enjoyed the benefits of Staggers, oppose the legislation. These hearings 
will go a long way toward defining the need for revisions to the Staggers Act. The 
question is relatively simple: who are the winners under Staggers, cmia who are the 
losers? I believe the answer to this question will guide the Committee in its delib- 
erations about legislation. 

During 1978 and 1979 I participated in House Commerce oversi^t hearings on 
the alarming rail transportations rates being charged to captive coal and grain ship- 
pers. We found disturbing evidence that railroads were slapping 200, 300, and 400 
percent increases in these rates almost overnight. In Tennessee, the L&N Railroad 
had announced four-fold increases in coal transportation rates to TVA power pkmts 
which were captive to the L&N. This situation was even worse in the case of Texas 
utilities dealing with the Burlington and Northern Railroad, because they did not 
have the marketplace leverage of TVA and its large volume orders. 

And, of course, this rate gouging of captive shippers was occuring even before pas- 
sage of the Staggers Act, which gave the railroads broad new powers to charge 
whatever they chose to their shippers. 

Where was the Interstate Commerce Commission during that pre-Staggers period? 
We found during the House oversight hearings that not only was the ICC unwilling 
to vigorously enforce the regulations then on the books, but that it was virtually 
incapable of doing so. The agency was using accounting methods and standards that 
were 30 years old. Consequently, shippers trying to challenge dramatic rate in- 
creases could not obtain the information or assistance from £he ICC to effectively 
state their case. 

In the instance of rail line abandonments, shippers and their communities were 
unable to prepare cases which would deny wholesales abandonments, thus giving 
railroads a blank check to eliminate vital freight service, especially to small towns 
and rural areas. 

So, while captive shippers and communities and shippers threatened with aban- 
donments were theoretically protected by regulations, and while the ICC was theo- 
retically representing the public interest in these cases, in fact, the railroads con- 
trolled the process. 

And, as I S€dd, that was before Staggers, before railroads were unleashed to apply 
''new competitive practices.'' Mr. Chairman, we suspected then, and we know now 
that "new competitive practices" are little more than holding captive shippers hos- 
tage to higher and higher shipping costs and dropping thous£uids of miles of service 
that these huge corporate holding companies determine to be less profitable than 
desired. In the case of utility shippers, those unchecked charges have amounted to 
billions in ui\just electricity rate increases throughout the country. In the case of 
abandonments, there are no longer any protections for rural communities trying to 
keep their economies afloat in difficult times. 

I am not insensitive to the financial problems which faced the railroads during 
the 1970's, when bcmkruptcies were being filed almost daily. The railroads had a 
problem, and they have fwldly solved it, in large part through huge mergers that 
nave reduced the number of carriers to a handful. 

These newly merged corporations, usually controlled by holding companies with 
many varied kinds of business ventures in addition to railroads, have placed new 
demands for profitability on their railroad properties. Consequently, the term "rate 
of return" has taken on new meaning when assessing the revenue needs of the rail- 
roads. 

I believe the subcommittee should ask several questions of the ICC and the rail- 
roads: To what extent are these holding companies syphoning off railroad profits to 
pay dividends to offset losses in other enterprises? When the railroad demands an 
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increase in captive shipper rates, does it reflect the railroad's costs, or does it simply 
reflect the holding company's demands for higher and higher proflts from those cus- 
tomers with no choice? Does the ICC have the tools necessary to protect the public 
interest in rate and abandonment cases? And if it does, is it using them? 

I am sure that these hearings will provide a thorough examination of the issues 
confronting the railroads and shippers since the passage of Staggers. I want to take 
a few moments to explain to the subcommittee the problem of abandonments as we 
have experienced in Tennessee, and offer some modest solutions. 

Since 1976, there have been 30 stretches of railroad abandoned in the State of 
Tennessee. Of those, only six have been able to continue service with a short line 
operation. For 24 other areas, rail service has been permanently lost; and for many 
counties, cities and towns the loss has been economically devastating. Later this 
month, the Chessie-Seaboard System (CSX) will file its application to abandon 108 
miles of rail line through three Tennessee counties and 21 communities. This move 
will have a direct impact on 53 companies which ship on the line, hundreds of em- 
ployees and their families, and ultimately all 120,000 Tennesseans who live in the 
affected area. 

A railroad is more than a convenience. Often, it is the economic lifeblood of a 
community, especially small and medium-sized cities. To a shipper which provides 
local jobs, a rail abandonment may mean shutting down, moving that plant else- 
where, and taking the jobs with it. This has occurred many times in Tennessee, and 
the abandonment procedure needs close scrutiny and modifications to prevent fur- 
ther economic chaos. 

Deregulation gave the railroads broad new powers to abandon lines. Instead of 
making the railroad prove the reasonableness of any proposed abandonment, the 
burden of proof has been shifted to the shippers and local communities. Instead of 
serving as a forceful watchdog of the public interest in abandonment proceedings, 
the IOC has become little more than a rubber stamp for the desires of the railroads. 
There has been a rapid push to abandon rail freight service in rural areas of Ten- 
nessee and other states. CSX, which I previously mentioned, has been particularly 
aggressive in dropping out of Tennessee communities. Economic priorities are cited, 
but the monopoly position of railroads like CSX has changed little in rural Tennes- 
see and throughout the country. Many shippers are still captive, with no competing 
carriers to move their goods. 

The railroads have been given great freedom to compete; but where competition is 
not possible, they must be required to meet their responsibilities. Wholesale aban- 
donment of freight service is not only undesirable, it is unacceptable. 

I am convinc^ that a careful evaluation of the abandonment process, with atten- 
tion to actual cases in Tennessee and elsewhere, will reveal the need for modifica- 
tions of law and procedure to better protect the public interest. The ICC can and 
should play an effective role in preventing many now-routinely-approved abandon- 
ments. Legislation is one way to put teeth back into the ICC's role in this process. 

If the purpose of deregulation has been to enhance competition, the effect has 
sometimes been just the opposite. CSX recently tried to abandon the railroad track 
segment from Lawrenceburg, Tennessee, to Florence, Alabama. That abandonment 
would have left the City of Florence with rail service by the Southern RaUway only. 
That service is to the south of that city and requires movement across a bridge at 
the Tennessee River with severe weight restrictions. Several other towns in Tennes- 
see and Alabama would have been without rail service altogether. The protest 
against that abandonment was successful, but it was — unfortunately — the only suc- 
cessful abandonment protest to occur in the entire region. 

More typical is the case of Grundy County, Tennessee, which has lost its rail serv- 
ice permanently between the cities of Cowan and Tracy City. Grundy County was 
already economically depressed, with an unemployment rate in the last reporting 
period of 18.8 percent. On Monday morning, workers will begin tearing up the rails 
and ties between those two cities. The rights-of-way and the physical means of estab- 
lishing a rail link there are gone forever; and any hopes of attracting new indus- 
tries, better jobs and long-range opportunities for the local population are severely 
crippled. 

Opposition to this particular abandonment was strong, but it lacked the expertise 
necessary to battle a giant corporation like CSX. And the procedure, while well-de- 
fined, is sometimes confusing. By law, the ICC must find that "the present or future 
public convenience and necessity require or permit'' the abandonment. Yet the basis 
for making that determination is a cost anal3rsis prepared by the railroad and an 
abandonment application which may contain pages upon pages of almost incompre- 
hensible figures, tables, charts, and graphs. Much of that data is of dubious impor- 
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tance, and it seems clear that it is often presented in a manner designed to cloud 
the issues involved. 

As for the financial statement outlining the carrier's status, there is a near cer- 
tainty that the accounting techniques utilized by the railroad will totally support its 
desire to abandon the line. One badly-needed change in abandonment procedure is 
the requirement of an independent appraisal of the cost and revenues of any given 
line and the financial situation of the carrier. 

In deciding if an abandonment is approved, the ICC is charged with balancing the 
interests of the local community and shippers against the broader public interest in 
freeing railroads from burdens which may harm their overall financial health and 
their ability to operate elsewhere. But the ICC — in practice if not in theory — has 
given overwhelming preference to the desires of the railroads rather than to those 
of the communities and shippers. A huge majority of abandonment applications, in- 
cluding those seriously and vigorously opposed, are approved by the ICC. This occurs 
even though the only specific factor listed in the Interstate Commerce Act to weigh 
is whether the abandonment "will have a serious adverse impact on rural and com- 
munity development." 

This is the single most troubling aspect of the abandonment procedure as it now 
operates. No one can deny the importance of rail service to any community that 
hopes to attract new industry, or even to maintain and expand its existing indus- 
tries. Agriculture, so vital to America's rural economy, is also affected. Many jobs 
are directly lost because of an abandonment, but many more might never come into 
existence. 

So a much greater emphasis on the economic and social impact of abandonment 
must be taken into account by the ICC. For Grundy County, it is too late. Perhaps 
the railroad was correct, and there was no economical way for that particular line 
to keep operating. But we can be certain that under the current abandonment 
system, the long range needs of the people of that area were not given adequate 
consideration. 

For the 108-mile rail line between Monterey and Donelson, Tennessee, which I 
mentioned at the opening of my statement, it is not too late for a proper balance in 
the abondonment process. I confess to a particular interest in that line, since it runs 
through my own home town of Carthage. CSX has allowed that line to deteriorate; 
this in turn caused some shippers to try to find alternatives; then the railroad used 
the poor condition of the line and the decline in business as an excuse to abandon 
the line. Now the cost of rehabilitation is estimated at about $2.5 million. 

The economic impact of the loss of rail service to these three Tennessee counties 
will be severe. As many as 150 jobs may be directly lost. The executive director of 
the Chamber of Commerce in CookeviUe, Tennessee, has indicated that 900 jobs 
have already been lost just because of CSX's announcement that it intends to aban- 
don the line. Other lost investments can be expected as well. In Monterey, Tennes- 
see, 65 jobs and one of the oldest and most important businesses in that town may 
well disappear altogether if this abandonment takes place. The potential for the ex- 
pansion of the industrial base in Wilson, Smith and Putnam Counties will be severe- 
ly impaired if rail service cannot be retained. 

These factors need to be taken into account when this abandonment is considered. 
More than that, they need to be given a great deal of weight before the application 
is approved. This case is not an exception, it is common throughout the nation. 
Soon, rail service in another part of Tennessee between Dechard and Fayetteville 
will be proposed for abandonment. I want the people there to have confidence that 
their needs, their jobs, their futures, and economic opportunities for their children 
will be given the attention they deserve from the ICC. Every American deserves the 
same consideration, and we can in good conscience offer them nothing less. 

Most rail abandonment applications at the Interstate Commerce Commission are 
unopposed and have only token oppostion, and the I(X) quickly grants permission to 
abandon the line. Even abandonments seriously and vigorously opposed, however, 
are overwhelmingly approved by the ICC. Only occasionally do shippers and commu- 
nity leaders succeed in defeating an application for abandonment. 

By law, the ICC must find that "the present or future public conveninece and ne- 
cessity require or permit" the abandonment. The first step by the rail company in- 
volved is usually to place the line in "Category 1." that is, "subject to abandon- 
ment." There is no requirement that the line first be listed in "Category 2", that is, 
"potentially subject to abandonment," and most railroads do not use that category 
at all. 

Perhaps we should require the use of Category 2, lengthening the abandonment 
process, and giving communities and shippers the opportunity to formalize their ac- 
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tivities concerning the abandonment. Those activities would include preparing a 
case to present to the ICC to fight abandonment. 

After the line has been in Category 1 for at least four months* and following the 
publication of a notice of intent to abandon the line, the formal application can be 
filed. The ICC requires a carrier to include in that application much information 
about cost and revenues on the line and the overall financial situation of the carri- 
er. This presents the carrier with an opportunity to muddy the waters, to becloud 
the facts in its own favor. Abandonment applications may contain pages upon pages 
of almost incomprehensible figures, tables, charts, and graphs. Much of that data is 
of dubious importance, and it seems clear that it is often presented in a manner 
designed to obfuscate. 

The ICC should more closely regulate what can be included in an application, and 
even send back applications to abandon a line if thev are not prepared in a manner 
understandable not only to the ICC, but to the local governments and the business 
people who will be directly affected by the abandonment. 

As for the financial statement outlining the carrier's status, there is also the near 
certainty that the accounting techniques utilized by the railroad will totally support 
its desire to abandon the line. 

Companies should no longer be allowed to provide their own financial appraisals. 
An independent appraisal should be required of an institution approved by the ICC 
and paid by the carrier. 

A railroad may request the waiver of certain information normally required in 
the application. Often, the railroad, seeks to exclude data concerning overhead costs 
or bridge traffic if that traffic would be retained by the railroad using other routes. 
The IOC usually grants this type of waiver, and some flexibility is reasonable to 
meet the circumstances of the particular line involved. But relevant information 
can be, and sometimes is, left out. 

We should insist that the ICC tighten the policy on information waivers, requiring 
a detailed request for such a waiver, and a closer assessment of how that waiver 
would alter the overall financial statement. 

After an application to abandon has been filed, protests may be submitted and the 
ICC must decide in 45 days if an investigation should be instituted. Three factors 
seem to weigh heavily in the ICC's determination to investigate: the amount of op- 
position, the intensity of the protests, and opposition from elected officials. If an in- 
vestigation is instituted, there will be either an oral (field) hearing or "modified pro- 
cedure." The latter means that all evidence and testimony is submitted in writing, 
and this is most often the course of action. 

In deciding if an abandonment is approved, the ICC is charged with balancing the 
interests of the local community and shippers against the broader public interest in 
freeing railroads from burdens which may harm their overall financial health and 
ability to operate elsewhere. As has already been noted, the ICC— in practice if not 
in theory — has given overwhelming preference to the desires of the railroads rather 
than to those of the communities and shippers. It should be noted that the only spe- 
cific factor listed in the Interstate Commerce Act to weigh is whether the abandon- 
ment "will have a serious adverse impact on rural and community development." 

This is the single most troubling aspect of the abandonment procedure as it now 
operates. No one can deny the importance of rail service to any community that 
hopes to attract new industry, or even to maintain and expand its existing indus- 
tries. Agriculture is also affected. Hundreds of jobs are directly involved, and thou- 
sands more might never come into existence. For these reasons, a rail abandonment 
is an intensely serious move — one which can have a devastating impact on the eco- 
nomic health of a city, town or county Dud the people who live in it. 

The ICC should cnange the formula in consideration of abandonment, with a 
greater emphasis on the economic and social impact abandonment would have on 
the communities involved. Like the previous suggestion for change (on waivers) this 
is a judgmental decision. It is hard to write into law, and would best be implement- 
ed by an attitudinal change on the ICC. Barring that, a "point system" perhaps or 
some other legislative/administrative device might be put into place. 

The railroad has the responsibility of establishing that it is suffering a loss or 
burden, but an actual "operating" loss does not have to be demonstrated. The ICC 
allows the railroad to calculate what it known as the "ooportunity cost" of owning 
and operating the line — that it, the cost to the railroad of tjring up its assets in 
track, land, and equipment on a line it wishes to abandon. 

Affording less weight to the "opportunity costs" is a possibility for another sug- 
gestion for change. The problem with doing so relates to the reason the rail line 
might be considered for abandonment in the first place. Railroads have allowed 
lines to deteriorate; this in turn causes shippers to turn to alternatives; the rail- 
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roads use the poor condition of the line and the decline in business as an excuse to 
abandon the line. Such a "Catch 22" situation is a direct result of deregulation. 
Limiting "opportunity cost" might only serve to motivate the railroads to allow an 
even greater deterioration of lines they do not wish to keep. 

Also to be considered are: alternative transportation and its costs, the effect of 
past business fluctuations, and anticipated increases in rail shipments. Not only 
must protestors demonstrate the harm they will suffer, they must also disprove or 
at least question the railroad's evidence. This is difficult since operating expense, 
rehabilitation and maintenance costs, and liquidation values are all open to inter- 
pretation. These difficulties could be addressed with the above-made suggestions on 
changing the weight given to local damages and requiring an independent appraisal. 

Once a decision is made to abandon the line, the communities and shippers may 
decide to set up a "short line" operation. This effort is only occasionally successM, 
and some suggestions can be made to help a short line succeed. 

Federal rules should prohibit the railroad from taking up the rails and ties from 
an abandoned line right away. The rails and ties are used in other parts of the line 
or for salvage value. When this occurs, the abandonment is irreversable: rights-of- 
way are lost, and the ph3rsical means of setting up a railroad have disappeared. 
There needs to be a reasonable amount of time to allow the communities to find an 
alternative rail service. 

The ICC should require the primary shipper to divide rates with a short line oper- 
ation that takes over an abandoned line. There is now no such requirement; al- 
though the railroad often does this as an incentive to the short lines, since the short 
lines do generate business for the primary shipper. 

We should give the ICC the option of requiring the railroad to sell more of the 
line than was orginally proposed for abandonment at actual value. In the theoreti- 
cal case of a 100-mile spur, if the railroad proposes 50 miles of it for abandonment, 
the reason must be that the first 50 miles operates at a profit. If all or p£u-t of the 
first 50 miles could go to a short line operation, it could subsidize the remainder of 
the line. There would be greater chance that the entire short line could operate 
profitably. 

Senator Pressler. Senator Ford. 

Senator Ford. Thank you, Mr. Chairman. 

Chairman Taylor, you give me the impression that the Staggers 
Act has taken on the cloak of the Holy Grail. 

Mr. Taylor. I hope I didn't do that. 

Senator Ford. Well, it is the greatest thing since peanut butter, 
listening to you. 

But the whole point of those who are vitally concerned with 
what is happening in the Commission and under the Staggers Act 
is that where there is no competition, we have trouble. And it does 
not take a mental giant to understand that. 

Now, you rolled off all of these issues on which the Commission 
has made a decision, but only recently in the Appropriations Com- 
mittee, you know, there was a big argument about whether you all 
ever met or not. Are you all now meeting? 

Mr. Taylor. Oh, we most certainly are. We have had more coUe- 
giality going on in the sunshine than any other agency in town of 
late. I have got some numbers on that we can give you if you would 
like. 

Senator Ford. I have never seen anybody who so often doesn't 
bring anything with him, but can give it to us when we want it. 
With all those big books and support maybe we can find the 
answer. 

I have a question with two parts. (A) I want to know what the 
thought process was behind the stand-alone decision. What really 
generated, what conjured up the idea that a captive shipper would 
have to biiild its own railroad? 
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(B) You were chairman of the public service commission in 
Nevada. 

Mr. Taylor. That is right. For 4 years. 

Senator Ford. Wonderful. Did you ever use that formula in 
Nevada? 

Mr. Taylor. No, we did not. 

Senator Ford. OK, now give me the thought process. That will be 
intriguing, I think, to all of us. 

Mr. Taylor. Well, I am going to ask, if I may with your permis- 
sion, to have Director Young speak to this as well. But I think the 
important thing to say at the outset is that stand-alone cost is only 
one of four constraints, and they are all intended to work together, 
and they are all intended to interrelate. 

And the other important thing, I think, that I should say at the 
outset is that stand-alone cost does not entail the cost of somebody 
going out and building a gold gilt railroad or a coal slurry pipeline 
or something else. What we are talking about is — and the shipper 
has the opportimity to lay it out in whatever efficient manner he 
wants — what a hjrpothetical, efficient competitor would charge. 
That is the theory that we are talking about. 

Senator Ford. To get back to Senator Rockefeller's statement a 
while ago, these poor shippers out there are buying their own cars 
as far as the coal field is concerned. They get a few cents per mile 
back. But then if they don't need their car, you find it on a side 
track down in Georgia somewhere. 

They have to buy an old locomotive which they are able to get, 
and they go down and pick up the unit train with their cars on it, 
bring it up, load it, and take it back to the railroad. 

Now, they are being at least somewhat efficient by having a loco- 
motive, buying the cars, and being able to hook onto them and load 
them and take them back to their destination point. 

Now, there is something to that, and I don t know whether you 
ever factor any of that into your consideration of a captive shipper. 
That is in addition to having the high rate. So let me hear the 
other 

Mr. Taylor. Let me ask Director Yoimg if he might, please, just 
give you a little background. 

Mr. Young. Senator, let me give you a little bit of perspective on 
this so that you can imderstand the thought process that we went 
through and how we got to where we are in the Ex parte No. 347 
guidelines, stand-alone cost in particular. 

The Commission has been dealing with finding how to find when 
a rate becomes unreasonable for approximately 10 years, and they 
have been verv unsuccessful. Every attempt that they have used 
over the last 10 years has failed. 

Back in about 1975 or 1976, they tried using what was called a 
fully allocated cost approach which is an accounting methodology 
where you allocate costs. That methodology was employed, and it 
was found that it was not really assisting the railroads to improve 
their profitability. So at that time, the Commission then decided to 
look for another approach. 

They then proposed a method called the 7-percent solution. That 
method was an attempt at differential pricing. What they did there 
was, they used the fully allocated cost approach and then they said. 
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well, the railroads need a little bit more to become or move toward 
revenue adequacy in order to differentially price, so what we 
should do is allow them to price somewhat above that figure. 

And they were trying to find out how high that number should 
be and, quite arbitraily, they picked a number which was 7 per- 
cent. 

That decision went to court and the court threw it out because it 
was arbitrary. They said you cannot just put a number on top of 
that. The Commission then tried another approach to come up with 
differential pricing, and that was called the ton-ton mile approach. 
And what they thought they were doing there was to allocate costs, 
the common and constant costs of the railroad, on the basis of long 
haul, heavy loaded commodities. 

Senator Ford. Don't talk me out of question time. 

Mr. Young. I certainly won't, but I want you to understand fully 
what the process was. And they found out that that was jdelding 
very, very low rates. That was a methodology that did not work, 
and it was locked into the strict accounting base system. 

They then proposed another approach. What happened in re- 
sponse to that was the railroad industry came in and they said we 
want Ramsey pricing, pure Ramsey pricing. Pure Ramsey pricing 
would, in effect, allow the railroad industry to charge rates based 
strictly on demand, and that was very difficult to measure. 

So we thought that the concept of allowing the railroads to alter 
their rate structure, but to put some parameters or some con- 
straints on it so that we can determine at what point a rate does 
become unreasonable, that that might work and that would be 
based on sound economic principles. 

Well, we put that proposal out and we adopted stand-alone cost 
which is an economic concept. And basically what it is is as the 
Chairman described. It is the cost that a hypothetical efficient com- 
petitor would pay if he had to build a similar system, but it takes 
into account not just that particular shipper, but all the shippers 
who might utilize that system as well, which has not been really 
understood, because we really have not employed the methodology 
yet. 

The other constraints with stand-alone cost are revenue adequa- 
cy and we have also put some flesh on the Long-Cannon provisions 
in the Staggers Act which will help the shipper make his case 
under that constraint. So you have got those three constraints 
working together. 

Senator Ford. Mr. Chairman, it appears that up front he said — 
and I think I understood him — the thought process behind this 
stand-alone procedure was to improve the profits of the railroads. 
And they have been working on it for 10 years. 

Turning to CARS — and I talked with them yesterday in my 
office — most of those shippers with CARS are in competitive areas. 
And most of those I talked to yesterday were huge. Fortune 500 op- 
erators that are in areas with a lot of competition. TTiey are scat- 
tered all over the country. And they have industry and small oper- 
ations in every State almost — when they want to come and see you, 
they have operations in your State, but they are from New York. 
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And I thought they were Kentuckians, you know, and so I 
wanted to see them. And they came in, and they have a little bit 
different attitude. 

Mr. Taylor. Senator Ford, could I say that this whole business of 
maximum coal rate guidelines was not done with the idea of hold- 
ing rail coal rates down or suppressing rates. 

Senator Ford. Look, you don't have to tell me that. They have 
gone through the ceiling, so you don't have to tell me the idea was 
to hold coal rates down. 

Mr. Taylor. But we have a mandate from Congress to strike this 
balance between helping the industry achieve revenue adequacy on 
the one hand and trying to see that captive shippers are not 
charged unreasonably high rates on the other. 

And what we have endeavored to do with this Ex parte No. 347 
proceeding is to strike that balance. And I don't know that it is a 
perfect balance. 

Senator Ford. Your staff over there said it was the consideration 
of helping railroads to improve their profit. Now, you brought up 
the issue of the Long-Cannon factors. What are the Long-Cannon 
factors that you used? 

Mr. Taylor. We have included as one of the three constraints 
the matter of management efficiencies, and we have specifically 
put that in there because we think that is terribly important that 
it be recognized. 

I don't know whether you know — oh, I think it was 2 or 3 years 
ago — we had a petition from some utilities to create a data base 
that annually we would consider the Long-Cannon factors when we 
determined revenue adequacy. And we decided not to do that; that 
we were going to look at that whole matter on a case-by-case basis. 
And what 347 does is look at it on a case-by-case basis and we have 
incorporated, as a part of the so-C€dled third constraint that Direc- 
tor Young mentioned, the Long-Cannon factors. And that is a very 
important constraint. 

If a shipper can come in and show, either as to pricing or as to 
management practices, that a railroad is not operating efficiently, 
that is a way for him to rebut a showing of revenue inadequacy by 
the railroad. 

Senator Ford. Well, the Long-Cannon provisions, too, provide 
that no product should be required to make up a shortfall from an- 
other one, isn't that correct? 

Mr. Taylor. That is correct. 

Senator Ford. What is the percentage of coal hauled to total ton- 
nage for most of the railroads in the East? Isn't it about 60 percent 
of their shipments and 40 percent of their profit. 

[Pause.] 

Senator Ford. Come on, let's get with it. You have it. Come on, 
flip that page. 

Mr. Taylor. He is looking. 

Mr. Young. I can only give you a national figure. I don't have it 
in the East. 

Senator Ford. Well, give me a national figure. 

Mr. Young. OK. Coal as a percentage of coal do you want, or as 
a percentage of total traffic? 

Senator Ford. Percentage of total traffic. 
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Mr. Young. Coal as a percentage of total traffic nationally is 4.56 
percent of the ton miles. 

Senator Ford. What, then, about Appalachia? Of course, the na- 
tional figure is thrown off because it includes grain and other prod- 
ucts. 

Mr. Young. I don't have it broken down. 

Senator Ford. So in our area, about 60 percent of the tonnage 
hauled is coal and about 40 percent of the income is from hauling 
coal. 

You said, Mr. Taylor, earlier that about 20 percent of the profit 
came from captive shippers; 5 to 20 percent is what you said, I 
think. 

Mr. Taylor. It depends on what measuring stick you use. People 
have used different ones. 

Senator Ford. I have one question left, Mr. Chairman. 

Senator Pressler. We will have to move on. We are at the first 
witness. We will come back to you on the second roimd, I guess. 

Senator Kasten. 

Senator Ford. Well, I have been here ever since this hearing 
started, and some of the members came in right at the tail end of 
the testimory. 

Senator Pressler. Well, go ahead then. 

Senator Ford. No, no. 

Senator Pressler. I am just trying to keep the thing moving, and 
we have a 10-minute rule. 

Senator Ford. I won't call you Packwood; FU just call you Pres- 
sler. You go right ahead. 

Senator Pressler. Senator Kasten. 

Mr. Strenio. Mr. Chairman, I don't want to cut into the time 
here, but I may have some additional thoughts on Senator Ford's 
point that I would like to be able to submit later. 

Senator Kasten. Thank you, Mr. Chairman. 

I would like to switch gears a little bit. The last time that you 
appeared before us. Commissioner Gradison was with you. I ques- 
tioned her at length about the whole question of the ICC's orders 
applied to small railroads and their shippers; the boxcar issue. I 
was concerned about Greenbay packaging, and I just want to follow 
up. 

I understand that you were in the minority — that was one of the 
decisions that you were dissenting on, but I want you to speak for 
the Commission if you can today. It is my understanding that after 
the courts reversed your boxcar decision, the ICC essentially start- 
ed all over again. Is that correct? 

Mr. Taylor. We did. 

Senator Kasten. What is the status of the new proceeding? 

Mr. Taylor. What we are doing today really, in my view at least, 
is what we should have been doing way back then. First, what we 
did was to bifurcate the two matters. We split off car hire from the 
rate issue. And it seems to me that should have been done some 
time ago. 

And as of now, the court upheld the exemption for single line 
rates, but it did not for joint line rates. And the joint line rates pro- 
ceeding is Ex parte No. 346 (Sub-No. 8). In that (Sub-No. 8) proceed- 
ing, we have had initial comments filed, replies are due on Novem- 



Digitized by 



Google 



69 

ber 8, 1985, and I have scheduled that case for a public conference 
on December 11, 1985, so that we can decide the matter and get a 
decision out before the end of the year. 

The car hire, car service portion, which was included and rolled 
up in one ball when we had the Boxcar case initiallv, is in what we 
call Ex parte No. 346 (Sub 19). That proceeding has been the subject 
of an advance notice of rulemaking, and a draft notice of proposed 
rulemaking has just been circulated to the Commission and, as a 
result, I think the actual notice on that should be issued by the 
middle of November. 

So we are trying to make both of those proceedings move. We 
have a funny problem now with the single line/joint line rate 
issue, because you really cannot have a situation that is half regu- 
lated and half free, and that is what we have at the moment, and 
the industry is very concerned about that. 

Senator Kasten. Thank you. . 

It is my understanding that Conrail, which was, of course, a pro- 
ponent of boxcar deregulation, and the short lines negotiated a 
compromise in the hope of avoiding further delay and sdso in the 
hope of avoiding the kind of litigation that you are talking about. 

Mr. Taylor. They did. 

Senator Kasten. That industry compromise was submitted to the 
I(X, it is my imderstanding, 6 months ago. Now, can you explain to 
us why the ICC has not taken action yet with regard to that com- 
promise, especially because it was worked out between what we 
viewed as the key parties. 

Mr. Taylor. Ajid we are delighted about that, because that is ex- 
actly what we wanted to see happen. But some other parties have 
also done some agreeing and some talking, and we wound up with, 
if I am not mistaken, about eight different proposals out of our ad- 
vance notice of proposed rulemaking. 

Senator Kasten. When are you likely to act on the compromise? 

Mr. Taylor. It is done. The proposal is now before the Commis- 
sion. And, as I say, this is the first of November. By the middle of 
the month — it should not take us more than 2 weeks to vote on it — 
by the middle of the month the notice of proposed rulemaking, 
which — I hope I am not prejudging the thing here — will set out this 
Conrail agreement that you have been talking about. 

We tried to put it on a fast track and make it move. We had a lot 
of other proposals that were given to us as well. We did not have 
just that one. 

Senator Kasten. As you are aware, I have joined with Senator 
Gorton in sponsoring proposed boxcar amendments, actually on 
two different bills. 

Mr. Taylor. I am aware. 

Senator Kasten. Now, both times there was considerable sup- 
port, and I would say sympathy in the Senate for the position that 
both you and I share. What you are saying to me now is that we 
probably are not going to have to renew this legislation, that vou 
are going to be able to resolve this question. As you know, we had 
about 46 cosponsors, which indicates strong support. I believe we 
had at least 60 votes in the Senate. 

Are you saying to me today that you believe the Commission is 
capable of resolving this issue on its own and it will do relatively 
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quickly, or are we going to have to go back and legislate some kind 
of a solution to the boxcar problem? 

Mr. Taylor. I am saying that as of now, both of these matters 
are on a fast track, they are both in front of us. In the car hire, car 
service area, which was the particularly controversial part of the 
boxcar decision, agreements have been reached and have been put 
together in the decision. It is simply a matter now to see that that 
is implemented. And hopefully you will not have to revisit that 
issue. 

And I know you had a lot of support. We had over 150 letters 
from the House side, but I think it is being attended to now in the 
manner that I would have liked to have seen it attended to before. 
I am very pleased about that. And I would hope you would be, too. 

Senator Kasten. I appreciate your answer and just want to re- 
state the fact that a number of us have a keen interest in this. We 
think it has taken too long and we want to get this issue behind us. 

Thank you, Mr. Chairman. 

Senator Pressler. Senator Exon. 

Senator Exon. Thank you, Mr. Chairman. 

I have been listening, Mr. Taylor, with great interest to the 
series of questions. I take it that if nothing else has happened, you 
and the other Commissioners have gotten the impression this 
morning that there are some of us on this committee who are not 
totally satisified with the way that the ICC is enforcing the Stag- 
gers Act. 

Mr. Taylor. Loud and clear. Senator. 

Senator Exon. Is that a fair summation of what I have heard so 
far? 

Mr. Taylor. Loud and clear. I wish all my colleagues were here. 

Senator Exon. Well, I hope that all this can be taken back to 
your colleagues. I would like to give you. Chairman Taylor, and 
your colleagues who are here with you this morning, a chance to 
come around to our position somewhat. 

It is very clear that we are not happy. We get many complaints 
from captive customers and consumers that they are not being 
treated fairly under the act, and I guess it is fair to say that I join 
my colleagues in not disagreeing with what you think is right, but 
disagreeing with the position that I think you and the other mem- 
bers of the Commission have taken with regard to what some of us 
consider to be a misinterpretation of some of the protection fea- 
tures in the Staggers Act. 

I assume you are familiar with the fact chat myself and others 
have introduced legislation to get this matter back in perspective 
and and spell out, if you will, some changes that we think are nec- 
essary. 

Would you or the other Commissioners here this morning care to 
respond to what you see as far as the contents of the CURE bill are 
concerned? I suspect that you are not going to agree with the 
thrust of it. Maybe you do. But I suspect you will nut. 

I would like to have you say, though, that with the concern ex- 
pressed by many members of this committee, you think it would be 
helpful at least to identify what the Congress wants you to do as 
far as protection of consumers and captive shippers under the act. 
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I am asking vou whether you think the CURE bill is a good bill 
or a bad bill? And do you specifically agree that the CURE bill at 
least gives us more of a leverage over the interpretation of the 
Staggers Act as interpreted by the ICC and over the future Com- 
missioners and those we have right now? 

Mr. Taylor. I would be happy to respond to that, Senator, and I 
had a feeling CURE was going to come up. 

I know that you are on that bill, and I guess Senator Stevens 
who is on this committee is, and Senator Ford is, Senator Gore, 
Senator Rockefeller, and of course yourself. So I know the interest 
in this committee in that particular piece of legislation. 

I guess my bottom line plea would be, again, please don't fool 
with Staggers now, whether it be through CURE or any other kind 
of legislation, until you see what happens with some of the initia- 
tives that we have just recently implemented. 

Let me just quickly, on a simimary basis, indicate to you that of 
the six important matters that the CURE legislation deals with, we 
have addressed four of them. We may not have addressed them ex- 
actly as the authors of the CURE legislation would have liked, but 
I don't think it is fair to say that the Commission is not sympathet- 
ic with — perhaps not the mechanics of where CURE was coming 
from — but at least with some of the topics that you endeavor to 
deal with. 

The first one that you endeavor to deal with is market domi- 
nance. Well, we have spent a lot of time dealing with market domi- 
nance and we have just turned out a proceeding in Ex parte No. 
320 which essentially puts the burden on the railroads now to 
prove product and geographic competition. 

Prevously, to prove that was a real run up hill for shippers. They 
are kind of theoretical concepts to begin with, and they are very 
difficult to cope with, and endless discovery went on. That is one of 
the reasons we had delays in these cases. And with the burden now 
on the railroad, we think that makes a substantial contribution to 
getting past this threshold market dominance determination that 
has to be made. 

Another matter you address in the legislation is rate reasonable- 
ness. Now, you may not like what we did in Ex parte No. 347, but I 
know some coal people and a number of other shippers, because I 
think there are many who feel that perhaps those guidelines will 
eventually apply to other commodities — who are taking, at least for 
6 months or an 8-month period, a "wait and see" attitude. 

You addressed revenue adequacy in the CURE legislation. That 
is presently being dealt with, although maybe not exactly the way 
you would like. I know that you probably would like to have us 
consider a whole lot of other things than just the cost of capital. 
Some day maybe the Commission will do that. As of now, we are 
not playing with the concept, but we are plajdng with the applica- 
tion of the concept in a proceeding that should be out in the spring. 

We have not dealt with the matter of exemptions, although we 
have had a number of them. And one of the big things, I would 
guess perhaps the biggest thing, in the CURE legislation, is com- 
petitive access. And we have dealt with that in Ex parte No. 445, 
and we hope that is going to work. I really think at least it should 
be given a chance to work. 
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And the last thing you deal with is absmtdonments, and of course 
we deal with those on a case-by-case basis, rather than a rule. 

What I am sa3ring is that we think we have tried to address, as 
we did the matters that were raised in Senator Danforth's l^isla- 
tion, the concerns that were expressed, by topic anyway, in the 
CURE legislation. 

I am not trying to use up your time, so I will shut up. 

Senator Exon. You already have, but that is all right. It was a 
question that demanded a long answer and I appreciate — I am not 
sure I agree with you — but I appreciate what you are saying. 

Mr. Chairman, the other Commissioner would like to say some- 
thing. I am out of time. If you want to grant him some of your 
time, I would be happy to hear him. 

Senator Pressler. Go ahead. 

Mr. Strenio. I will be very brief. I just wanted to add that we 
have been working very hard to address the concerns that we all 
share about captive shippers and the other concerns that have 
been raised, and it is our hope that our actions will make any bill 
unnecessary. The point is that it is much better for the ICC to ad- 
dress these concerns at the Commission, rather than reopening 
Staggers and legislatively opening Pandora's box with unintended 
averse consequences from a restructuring of the basic l^islation. 

Thank you, sir. 

Mr. Taylor. The only thing, if I might, Senator Pressler, add, is 
that there were a lot of financial studies and information put to- 
gether as a kind of a predicate for the CURE legislation. 

Director Young has put together a response — I think this is 
available and everybody has a copy of it — to those fin£uicial and 
cost predicates. It may even address some of the concerns Senator 
Rockefeller had. I don't know whether that is so specifically, but I 
would simply say that this is available and we would commend this 
to your attention, hopefully. 

Senator Exon. Mr. Chairman, thank you for your patience. Just 
let me say we are not satisfied, gentlemen, and I will be glad to 
review what you have come up with here, but I think — don't leave 
here without the clear understanding that several members of this 
committee are not satisfied with what you have done to date. We 
may be wrong, but we are not satisfied. And we will press ahead on 
the CURE legislation. 

Mr. Taylor. We got the message, and I will certainly take it 
back. 

Senator Exon. Thank you, Mr. Chairman. 

Senator Pressler. Senator Kasten. 

Senator Kasten. No questions. 

Senator Pressler. Senator Ford. 

Senator Ford. I am just going to make one point, and then I may 
submit some questions in writing to the Chairman for the Commis- 
sion. 

But I want to substentiate Senator Rockefeller's concerns about 
the upcoming Commission. Tlie Chairman will be leaving, and 
while I am not sure about Mr. Strenio's position, I do know about 
the Chairman. 

Mr. Taylor. Well, his seat self-destructs, too. 
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Senator Ford. I understand that, but I am talking about posi- 
tions on votes. I know that the Chairman dissented in the Coal 
Export Exemption case, and he was outvoted, but he was sustained 
by the courts. He dissented in the Boxcar case, and I believe he was 
vindicated in the courts. He dissented in the Mid-Tech case, and 
that is in the courts. 

And so if you look at Mid-Tech as it relates to the relationship 
between shipper and carrier, it does give us some cause for con- 
cern, Mr. ChEurm£ui. 

Mr. Taylor. Senator Pressler, I think it is terribly important, if I 
may, to add that just yesterday the Commission voted unanimously 
to request the court te reiaand Mid-Tech te us so that it can be con- 
sider^ in the light of the Ex parte No. 445 guidelines. 

I had a lengthy dissent in that case, as Senator Ford has pointed 
out, but it is now back in front of the Commission te be considered 
in the light of what we did in both Ex parte Nos. 320 and 445. And 
I must say I am very pleased about that. 

Senator Pressler. Senator Long. 

Senator Long. Mr. Chairman, I have a commitment, and I think 
others have commitments between 12 and 2. I would hope very 
much that when we break from this session, we will break some- 
time after 12 o'clock and then come back around 2, so that Sena- 
tors can fullfill their commitments. 

Senator Pressler. Does that suit everybody? There is a vote on 
the Senate floor at this point, and I hope Senator Packwood is 
going to be back to chair. 

Can I get the advice of my distinguished colleagues? 

Senator Ford. That suits me fine. 

Shall we break from 12 to 2? If we do that, basically we are 
breaking now. 

The Chairman. Russell, let me ask you this. Have we finished 
with the ICC? 

Senator Pressler. Yes. 

The Chairman. OK. We have then still a number of witnesses to 
go. I don't see how we are going to finish the list today if we break 
now or at least it is going to be a long day. Are there any wit- 
nesses, if we went straight through, that we could take, do you 
think? 

Senator Long. I would not object if you wanted to teke the next 
three witnesses, Mr. Chairman. 

The Chairman. Riley, Benson, and Fitzpatrick. 

Senator Long. Yes. 

The Chairman. Dempsey, too? 

Senator Long. No objections from me, Mr. Chairman. 

The Chairman. All right. Well, let's, Reese, let you and Andy go. 
Thank you very much. 

Mr. Taylor. Delighted to have been here. 

The Chairman. There is a vote now on the floor of the Senate, 
and I think one of us should be back at least to hear the testimony 
of the next four witnesses, and then the panel will be heard from 
at 2 o'clock, if that is all right with the panel. 

Mr. Taylor. And if you want us to come back afterwards, later 
on, some other date. Senator Long, we will be happy to. 
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The Chairman. Let me ask the people on the panel, are they 
here now? Is there anyone who would be inconvenienced by pro- 
ceeding at 2 o'clock? 

[No response.] 

The Chairman. All right. We would appreciate that if we could 
hear from you at two and in the meantime we will proceed with 
the other four. 

Senator Long. Lest I be misunderstood, Mr. Chairman, I think 
you are the best Commissioner on the Commission. I am sorry to 
see you departing. I think you have done your duty as the good 
Lord gives you light to see it, and that is all we can ask of anyone, 
even when we disagree. 

Mr. Taylor. Thank you, Senator. I appreciate your kind words. 

[The following information was subsequently received for the 

record:] 

Interstate Commerce Commission, 

Office of the Chairman, 
Washington, DC, December 19, 1985. 
Hon. Larry Pressler, 
U.S. Senate, Washington, DC. 

Dear Senator Pressler: At the November 1, 1985 Oversight Hearing on the Stag- 
gers Rail Act of 1980, vou requested an analysis of railroad grain contracts applica- 
ble for South Dakota shippers. You specifically asked for a breakdown, in number of 
contracts, between small and large shippers. 

Our Office of Transportation Anal3rsis reviewed 550 grain contracts applicable 
from, to, or at South Dakota stations. These contracts were filed over an 18-month 
period during 1984 and 1985 by the Burlington Northern, Soo Line, and Chicago and 
Northwestern railroads. Large shippers were identified primarily through use of the 
Grain 100 list, which consists of the top 100 grain companies in North America ac- 
cording to storage capacity. In addition, grain brokers were considered to be large 
shippers. Finally, based on staffs knowledge of the grain industry, supplemented by 
contacts with tne United States Department of Agriculture, the remaining firms 
were categorized as either large or small shippers. Small shippers consisted primari- 
ly of country elevator firms. 

During this period, the Burlington Northern filed numerous contracts which re- 
funded rate penalities on overloaded cars. Accordingly, the contracts were separated 
into two groups — overload penalty refund contracts and rate contracts. 

Overload penalty refund contracts, total reviewed 299; executed with small ship- 
pers 279; and executed with large shippers 20. 

These contracts generally applied to most grain shippers on the BN system, that 
is, at all BN stations. Of the ^9 contracts with small shippers, 18 were specifically 
with South Dakota country elevators. 

Rate contracts, total reviewed 251; executed with small shippers 31; and executed 
with large shippers 220. 

Generally, these were destination contracts applying from South Dakota (and 
other) stations, executed between grain firms not headquartered in South Dakota 
and railroads. Of the 31 contracts with small shippers, 20 were specifically with 
South Dakota firms. 

If I can be of further help, please let me know. 
Sincerely yours. 

Heather J. Gradison, 

Chairman. 



Questions of Senator Gorton and the Answers 

Question 1. What is the Commission doing to resolve the ongoing controversy over 
the boxcar exemption proceeding as it relates to small railroads? 

The Commission has before it a proposed settlement reached by the principal op- 
ponents, Conrail and the short line railroads. It has been over six months since this 
proposed settlement was filed. When will the Commission act on this settlement? 

Cfan you assure me that the Commission will address the proposed settlement in a 
timely fashion, once and for all? 
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Answer. Because of the problems inherent in the original boxcar exemption, espe- 
cially with respect to small railroads, the Commission, in Ex Parte No. 346 (Sub-No. 
19), began a new proceeding which sought public comment on alternative approach- 
es to improving the current car hire and car service regulations. Of the several pro- 
posals received in response to the notice, the one submitted by Conrail and the short 
line railroads appears to represent the most significant agreement among those par- 
ties who have bc^n primarily concerned with the car hire/car service portion of the 
boxcar exemption. 

On November 21, 1985, the Commission voted to issue a notice of proposed rule- 
making which will suggest the adoption of this agreement, but which will also re- 
quest comments on the proposal and on the others submitted. I have enclosed a copy 
a[ a press release reflecting the Commission's action. The decision itself will be pub- 
lish^ shortly in the Federal Register, and I will send you a copy as soon as it is 
served. Comments will be due 30 da3rs after publication, and at that time, the Com- 
mission will be in a position to consider the comments and to make a fmal decision. 

Question 2. Short line railroads appear to be viewed by the Commission as being 
capable of competing on an equal footing with the large Class I rail systems. Is this 
correct? 

Answer. As noted in my separate expressions to the prior boxcar exemption deci- 
sions, the car hire and car service regulations imposed by such decisions would have 
seriously jeopardized the economic survival of the Nation's Class III carriers. 

Fortunately, the Commission is now embarked upon a course that should have 
been followed from the out^set. The joint rate issue, which is being considered in Ex 
Parte No. 346 (Sub-No. 8), and the car hire matters under consideration in the Sub- 
No. 19 proceeding, are moving forward on separate tracks. More importantly, in 
both proceedings, appropriate consideration is now being given to the concerns of 
short line railroads. Indeed, in the car hire proceeding, the Commission has pro- 
posed to adopt as rules the agreement that was filed by Conrail and a number of the 
short line railroads. 

Hopefully, the Commission will reach a timely resolution of the proceeding in Ex 
Parte No. 346 (Sub-No. 19). However, since action on this rulemaking will not be 
ripe until next year, and since I will be leaving the Commission at the end of this 
year, I cannot give you any positive assurances as to when or how the Commission 
will finally act. 

Question 3. Is it correct that the Commission has now undertaken a new proceed- 
ing to review car hire regulation of all railcar types other than boxcars? Do you 
plan to complete the boxcar proceeding, which I understand has been going on now 
for about four years, before you begin addressing other railcar tjrpes? 

Answer. Yes, in Ex Parte No. 334 (Sub-No. 6), served April 29, 1985, the Commis- 
sion has instituted a proceeding to determine whether the regulation of car-hire 
charges (except boxcars) should be retained, modified, or eliminated. In the advance 
notice of proposed rulemaking that was issued, the Commission sought comments on 
how the present system of car hire compensation could be improved, either by modi- 
fication to reflect more market-oriented approaches, or by substantial elimination of 
the system through various degrees of deprescription. The record in this proceeding 
closes on January 8, 1986, and thereafter, the Commission will be able to consider 
the comments and take action. 

Once again, since I will be leaving the CJommission at the end of this year, and 
since both the Sub-No. 6 and Sub-No. 19 proceedings will not be ripe for action until 
next year, I cannot predict with certainty what the Commission will do with respect 
to either of these proceedings. 



Questions of Senator Long and the Answers 

Question 1. Please provide a list of all decisions by the Commission since the pas- 
sage of the Staggers Act granting relief to a captive shipper. For each such decision, 
please provide: 

a. The title. 

b. The docket number. 

c. The decision maker (i.e.. Administrative Law Judge, Commission, etc.) and the 
date of decision. 

d. The rate or practice being challenged. 

e. If a rate reasonableness case, the revenue to variable cost ratio of the chal- 
lenged rate. 

f. A brief recitation of the facts of the case. 
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g. The subsequent history of the case after the captive shipper's victory, including 
current status. 

h. Whether the decision was based upon pre- or post-Staggers Act principles, and 
whether it will now be reconsidered under postrSta^ers Act principles. 

i. The extent of rate relief granted to the Shipper. 

j. The amount of reparations awarded and actually paid. 

Answer. The att£u;hed lists ^ provide the information requested. As requested, we 
have included any decisions, regardless of the decisionmaker. To the extent parties 
have not settled their disputes, all reasonableness cases involving captive shippers 
remain open, to be decided expeditiously under the final Ex Parte No. 347 (Sub-No. 
1) guideLmes. Also see response to Question 2. 

Question 2. Based upon your answer to question 1, please list separately the cases 
in which a captive shipper has won a final decision from the Commission granting 
relief from an imreasonably high railroad rate under Staggers Act principles. 

CASES WHERE A CAPTIVE SHIPPER HAS WON A FINAL DECISION GRANTING RELIEF FROM 
AN UNREASONABLY HIGH RATE UNDER STAGGERS ACT 

(Cases discussed in body of response 1) 

Answer 1. No. 37338 — Complaint withdrawn; case dismissed 6/22/83. 

2. No. 37450— Dismissed at request of parties 8/24/83. 

3. No. 37516— Complaint withdrawn by parties 2/22/84. 

4. No. 37615 — Proceeding reopened and complaint dismissed with prejudice at re- 
quest of complainant 7/21/83. 

5. No. 38186, 38184, and 38186— Complaints dismissed 7/12/85 at request of com- 
plainants; settlement contracts negotiated. 

Congress gave the Commission a very difficult and delicate task to perform when 
it enacted the Staggers Rail Act of 1980. In recognition of the dire financial condi- 
tion of the rail industry. Congress directed the ICC to allow rail carriers to earn 
adequate revenues. The Staggers Act also authorized greater flexibility in ratemak- 
ing and, for the first time, specifically permitted private contracting for rail service. 
However, because some of the railroads' customers may be captive, the Commission 
was directed to ensure reasonable rates where the carriers had excessive market 
power. 

Consistent with the new policies, the Commission has developed guidelines to de- 
termine whether the prices that railroads charge their captive customers who ship 
coal are too high. Ex Parte No. 347 (Sub-No. 1), Coal Rate Guidelines, Nationwide, 
I.C.C. 2d (served September 3, 1985), was the culmination of many years of 
effort by the Commission and all concerned parties to implement the competing 
goals of the Staggers Act. During consideration of this proceeding, the pending cases 
were held in abeyance to minimize unnecessary cost to the parties and the govern- 
ment. Guidelines for non-coal cases have not yet been established. 

After the guidelines were issued, the Commission immediately asked the partici- 
pants in the few remaining cases (34) to express their views on how the cases should 
proceed in view of the new guidelines. The answers that were received indicated 
that some cases had been or would be settled, that some cases needed more evi- 
dence, and that some were now ripe for decision. The Commission is now proceeding 
to handle and decide these cases under the new guidelines. 

Question 3. Please comment on something that Alfred Kahn said in December of 
last year. In a speech to the Annual Meeting of the American Economic Association 
and Society of Government Economists, he said that "[m]any railroads are evidently 
earning the cost of capital on their incremental investments, and are therefore able 
to attract the additional capital they require." Now, as you know. Dr. Kahn is no 
friend of regulation. What do you thmk of his revenue adequacy test, that is, cost of 
capital on incremental investments? 

Answer. Revenue adequacy is meant by statute to be a test of a railroad's ability 
to attract the capital necessary for continuation of efficient services. Capital is thus 
required not only for new undertakings, but for the replacement of existing tracks 
and equipment on lines that have the potential for continued economic vaibility. 
Since passage of the Staggers Act there has been an increased willingness on the 
part of managers and investors to commit capital to these undertakings, and this 
willingness is in part due to a belief that the regulatory atmosphere will not impede 
an adequate return to investments that are otherwise well-attuned to market 



^ The attached lists were retained in the Committee files. 
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demand. Indeed, the elimination of a "regulatory risk" factor probably works to 
lower the price of capital that is available. 

From toe fact of vigorous new investment, it is foir to infer that rail managers 
and their capital supj^rs believe that there wiU be sufBdent income to cover the 
capital costs thus incurred, if not inmiediately, at least at some future point hi this 
sense, we would agree with Dr. Kahn that the railroads are evidently earning (or, at 
least hold the belief that they wiU earn) the cost of capital on their new incremental 
investments. We would add the caution that any too abrupt change in regulatorv 
climate could evaporate that belief, and make future investment more problemati- 
cal. 

Because the quotation from Dr. Kahn is sketchy, it is difficult to comment much 
further. In testimony presented to the Commission on similar issues. Dr. Kahn has 
ai^ed that a full economic return on assets that are no longer productive (used and 
useful, in the terminology of regulation) is unnecessary. If it is m the sense that Dr. 
Kahn distinguishes the mcremental future investment from past investment deci- 
sions which wiU not be replicated, we are in full agreement Lideed, the Commission 
initially considered a proceeding to identify unproductive assets and segregate them 
from its return calculations. As it has turned out, such an undertaking looks to be 
unnecessary since the marketplace, functioning with the improved freedoms of the 
4R Act, the Staggers Act, and the Northeast Real Services Act, is doing the job more 
rapidly and accurately than we might have hoped. Since 1975, the net investment of 
all Class I railroads in physical property has declined by nearly one-third, expressed 
in constant dollars. The railroads are continuing to identify and eliminate unprofit- 
able operations, and the discrepemcy between an efficiently-sized system and the 
system in place is dissolving rapidly. Nevertheless, the Commission does not dis- 
agree with the principle that a full return on redundant or obsolete investment is 
not properly a piut of its revenue adequacy goals. 

^ie8tion 4. Your March 1981 revenue adequacy decision in Ex Parte No. 393, 
which adopted your current test, acknowledged that based on the new standards, 
"only a small number of railroads will be found to have adequate revenues.'' The 
decision then goes on to say that that should not be surprising, since Congress found 
in the Staggers Act that the railroads would suffer a $16 to $20 billion capital short- 
fall by 1985. It's now 1985. Is there a capital shortfall? Haven't the railroads been 
able to make their capital improvements, the ones thev tout so much in their adver- 
tising and their statements to this Congress, out of internally generated funds? 
Doesn't that suggest to you that perhaps the time has come to change the Commis- 
sion's revenue adequacy test in light of changing conditions? 

Answer. The railroads' capital shortfall of $16 to $20 billion between 1975 and 
1985 was projected by a special study conducted by the United States Department of 
Transportation, pursuant to the 4-R Act of 1976. Subsequent efforts to overcome the 
capital shortfall have been aided by favorable changes in the overall economic and 
regulatory environment of the railroads, including massive restructuring within the 
industiy, easing of r^nilatory constraints, and direct financial assistance from the 
Federal government. The extent of any remaining capital shortfall cannot be calcu- 
lated, absent further special studies, but it is fair to say that the railroad system no 
longer shows signs of continuing deterioration and collapse. 

The Commission believes that improvement in railroad capital structure can be 
directly related to beneficial changes in regulatory climate, effectuated through the 
Staggers Act. Continued financial stability requires a regulatory climate in which 
the prospect for adequate return to investment is not foreclosed. Willingness to 
renew investments, whether the funds are internally or externally generated, is de- 
pendent upon a comparison of opportunities inside and outside of the railroad 
sector. Consequently, any too abrupt change in the concept of revenue adequacy 
would negatively affect the transport system. 

It is important to keep in mind that the concept of revenue adequacy is primarily 
a goal, meant to reorient federal rail policy back towards market realities. By and 
large, decisions in particular abjudications are made according to more specific 
standards, where the goal of revenue adequacy will not be the sole criterion. In the 
area of maximum rates, speaking particularly of coal rates, the Commission's poli- 
cies balance the need for revenue adequacy against very real constraints designed to 
protect captive shippers from a disproportionate burden, and from any burden what- 
soever that might be imposed by inefficient practices or investments. The Commis- 
sion's revenue adequacy standards will certainly evolve as experience dictates and 
we are reviewing public comments on proposals to fine tune those standards. 

Question 5. Regardinc; the Midtec Paper Corporation v. Chica^ & Northwestern 
case, how does reconsidferation solve the problem? Wasn't the issue in Midtec the 
Congressional intent in what a shipper had to show in order to obtain a competitive 
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access remedy? Why would Congressional intent change from July, when you issued 
the decision, to today, when reconsideration is underway? And didn't Midtec over- 
rule a 1983 decision, the Delaware & Hudson v. Conrail case, So will reconsideration 
accomplish another sudden change? What about the poor Midtec Paper Company, 
which is the victim of all this indecisiveness — doesn t it have a vsJid complaint 
about the fairness of the process at the ICC? 

Answer. In Midtec Paper Corporation^ et al. v. Chicago & North Western Transpor- 
tation Company (Use of Terminal Facilities and Reciprocal Switching Agreement), 1 
I.C.C. 2d (1985), a majority of the Commission ^ found, based on the evidence of 
record, that: (1) reciprocal switching was not shown to be (a) in the public interest, 
and (b) necessary to provide competitive rail service; and (2) use of terminal facili- 
ties was not shown to be in the public interest. The maiority based its public inter- 
est determination both for use of terminal facilities and for reciprocal switching on 
established case law. That is, the public interest showing requires proof of actusd 
necessity or compelling reason for the service. More than a mere desire on the part 
of shippers or other interested parties for something that would be convenient or 
desirable for them must be shown. 

In reaching its decision, the majority followed the basic public interest standard 
used in Delaware & H. Ry. Co. v. Consolidated Rail Corp., 367 I.C.C. 717, 720-21 
(1983). Midtec did not overrule the entire Delaware & Hudson case, but did reverse 
on the issue of whether intermodal competition may be considered in a reciprocal 
switching case. 

In its efforts to fulfill statutory intent, the Commission has from time to time re- 
evaluated its views on many issues. The area of competitive access is no exception to 
this ongoing process. In Ex Parte No. 445 (Sub-No. 1), Intramodal Rail Competition, 
the Commission had the valuable opportunity to reflect on several competitive 
access issues, including reciprocal switching. The Commission was aided in its con- 
sideration of these issues by the comments of numerous concerned parties represent- 
ing the shipping public, the general public, and the railroads. With the benefit of 
these comments, both incisive and comprehensive, the Commission has developed 
rules to govern its consideration of several important competitive access areas. As a 
result, the Commission will now evsduate requests for reciprocal switching under 
more comprehensive criteria than were available in deciding either Delaware & H 
or Midtec. 

As the Commission will be using the Ex Parte No. 445 (Sub-No. 1) criteria to judge 
all future requests for reciprocal switching, we consider it only reasonable and fair 
to reopen Midtec. Our decision to reconsider what was for the Midtec Paper (Corpo- 
ration an adverse decision, can only be viewed by that company as a positive first 
step. 

Commissioner Simmons, separate response: 

In the Midtec decision, I would have authorized reciprocal switching or use of ter- 
minsd facilities. My reasons are set out in my separate expression to that decision. 
It is my hope that reconsideration of Midtec under the standards adopted in Ex 
Parte No. 445 (Sub-No. 1) will result in a more focused analysis of all the issues 
presented there. 

Question 6. Please address what may be a fundamental contradiction in how the 
Commission is implementing the Staggers' Rail Act. On the one hand, there is a 
revenue adequacy test, which says that no matter what the stock market, or 
Moody's or Standard & Poor's may say, every major railroad in the United States is 
revenue inadequate and will continue to be so, at least for the near term. The Com- 
mission says that competitive traffic can't carry the burden of getting the railroads 
to revenue adequacy, because railroads must meet truck or barge competition. So 
captive shippers have to shoulder the revenue adequacy burden. There are numer- 
ous captive shipper cases pending before the Commission in which shippers say or 
Administrative Law Judges have found that the railroads are charging twice, three 
times, in some cases ten or twelve times the variable costs of moving the captive 
traffic. Now how are we in Congress to reasonably believe that captive shippers will 
get any real rate relief from a Commission that insists the railroads need even more 
money, and must get it from captive shippers? 

Answer. We see no contradiction in terms of the way the Commission is imple- 
menting the Staggers Rail Act (Act). The Act placed special emphasis on the concept 
of rail revenue adequacy. Section 201(a) of the Act requires the Commission, in de- 
termining whether a rate is reasonable, to recognize the policy that rail carriers 



2 Former Chairman Taylor and Commissioner Simmons dissented. Commissioner Simmons' 
position is stated separately below. Commissioner Lamboley would have withheld action pending 
the outcome of Ex rarte No. 445 (Sub-No. 1) and took no position on the merits. 
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shall earn adequate revenues. The Commission, however, is also statutorily required 
to ensure that rail rates are just and reasonable. We believe that the guidelines re- 
cently promulgated in Ex Parte No. 347 (Sub-No. 1), Coal Rate Guidelines, Nation- 
wide, provide the framework for ensuring that our statutory obligations are carried 
out.' 

From the carrier's perspective, the coal rate guidelines provide efficient carriers 
with the opportunity to engage in differential pricing so that they can cover all 
their costs and earn a competitive rate of return, i.e., become revenue adequate. 
Captive shippers, on the other hand, are protected from paying rates which yield 
monopoly profits or which otherwise underwrite inefficient operations, investments 
or pricing practices. Under the "constrained market pricing" approach developed in 
Ex Parte No. 347 (Sub-No. 1), rail carriers' pricing of market dominant coal traffic is 
subject to four constraints. First, a coal shipper cannot be charged more than the 
"stand-alone cost" of servicing its traffic. Second, captive shippers will not be re- 
quired to bear the cost of obvious management inefficiencies. Tliird, carriers will not 
be permitted to increase their rates on captive coal traffic in a manner which would 
be economically disruptive. Fourth, until a rail carrier achieves revenue adequacy, 
it is free to adjust its rates unless it violates one of the three constraints previously 
listed. 

Stand-alone cost (SAC) theoretically is the least costly alternative service a hypo- 
thetical competitor could offer for the transportation of captive traffic. It represents 
the current resource cost an efficient competitor tx) the existing railroad would 
incur. SAC introduces a surrogate for competition into a market where competition 
is absent. 

The concept of management efficiency ensures captive shippers that they need 
not pay more for service than absolutely necessary. 

Under the management efficiency constraint, shippers can offer evidence that a 
carrier's projected revenue need shortfall is overstated due to operating, pricing or 
investment inefficiencies. If the quantification of these overstatements is valid, the 
carrier's revenue need shortfall will be reduced commensurately. Thus, this con- 
straint provides a valuable tool which can be used to refute a railroad's claim of 
revenue inadequacy. 

Prior to their final adoption by the Commission, the coal rate guidelines were 
used on an interim basis to test their practicality. In this regard, the Department of 
Energy (DOE), in an independent evaluation of the CJommission's policy with respect 
to coal shippers, concurred that constrained market pricing is a reasonable ap- 
proach to regulating captive coal rates.* 

Over the past decade, rates for the transportation of coal, as well as rates in gen- 
eral, have increased rapidly. The increase in coal rates is due to several factors, not 
the least of which is the impact of double-digit inflation on the railroads. When ad- 
justed for infiation, however, rate levels for coal showed no increase between 1973 
and 1983. With regard to rate reasonableness, one of the central findings of the 
DOE study is that the railroads have not abused their market power over captive 
shippers. 

In conclusion, the Commission's implementation of the Act has served to balance 
both the needs of the railroads (financial viability) and the needs of captive shippers 
(protection from market abuse). 

Question 7. The I(X is required by law to calculate an annual revenue to vai iable 
cost ratio for recyclable commodities. Is this ratio set so that if the railroads 
charged all their traffic at this ratio, they would recover all variable costs, fixed 
costs and a reasonable profit? 

Answer. The ratio for recyclables is set as a figure that represents the average 
ratio that would be required of all rates, if adequate expenses and piotit are to be 
recovered. However, if this ratio were to be charged all traffic, much of the traffic 
base would disappear, as competitive alternatives exist for many commodities. Such 
a reaction would drive the ratio continually higher, extracting a growing proportion 
of revenue requirements from captive traffic. 

Question 8. What has been the ICX's recyclable revenue to variable cost ratio in 
recent years? 

Answer. The revenue to variable cost ratios are as follows: 



3 The guidelines apply only to captive coal traffic. The Commission has stated that it would 
seek public comment on the appropriateness of applying the guidelines to non-coal captive traf- 
fic. 

* See staff working draft on "Effects of Railroad Regulatory Reform on Coal and Electricity," 
May 1985. 
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Percent 
1981 146.0 

1982 143.8 

1983 152.2 

1984 158.6 

1985 153.4 

The ratio developed for the year 1986 is 152.5%. The 1986 ratio is pending Com- 
mission approvsd. 

Question 9. Is it accurate to say that the revenue to variable cost ratio for recycla- 
bles is a fair surrogate for a ratio that would cover all railroad costs, including a 
fair profit? 

Answer. Yes (see response to Question Number 7). However, it must be noted that 
for a railroad to cover all of its costs and earn a profit, either its rates must average 
this ratio or each rate must be set at this level. As indicated in our response to ques- 
tion 10, railroads must have broad flexibility in setting rates if they are to maximize 
the net contribution of each movement to total costs and profit. If rates for highly 
competitive traffic are set too high, the traffic will be lost to other carriers or 
modes. Similarlv, if less competitive traffic is not differentially priced along the 
lines established by Long-Cannon and the Commission's maximum rate guidelines, 
earnings will be lost. Thus, adequate returns for the rail system require a rate 
structure that contains rates that lie both above and below the recyclable return 
ratio. 

Question 10. The current market dominance test, as implemented by the Commis- 
sion, states that a shipper must first demonstrate that his revenue to variable cost 
ratio is at least 180 percent. Doesn't the Staggers Rail Act give the railroads tiie 
absolute freedom to oifferentially price captive traffic at least to the extent of that 
difference between the recyclables ratio and the 180 percent? 

Answer. The Interstate Conmierce Act, as modified bv the 4R and Staggers Acts, 
limits the Commission's jurisdiction by means of a number of cost tests and qualita- 
tive tests of competition. With regard to minimum rates, the Act reouires that a 
rate contribute to the goii^ concern value of the railroad. In Ex Parte No. 355, Cost 
Standards for Railroads, the Commission established Directly Variable Costs (DVC) 
as a presumptive cost floor. Rates above this level are presumed not to be unreason- 
ably low. 

"me Staggers Act established a jurisdictional threshold for rates to provide upside 
rate flexibility. This threshold is the calculated Cost Recovery Percentage, provided 
it falls within a range of 170 percent of variable costs to 180 percent of variable 
costs. If the calculated Cost Recovery Percentage is above 180 percent the threshold 
\e set at 180 percent. If it is below 170 percent the threshold is set at 170 percent. As 
long as a rate exceeds going concern value and is less than the jurisdictional thresh- 
old, the Commission has no authority to question the reasonableness of the rate. 
Thus, railroads can differently price within this range without Commission interfer- 
ence. 

This range of differential pricing however, may be insufficient to permit a carrier 
to cover all of its costs. Therefore, carriers can differentially price above the juris- 
dictional threshold. If traffic is not captive, the limit to differential pricing is set by 
the market. The level of differential pricing for captive traffic is limited by the Com- 
mission's maximum rate policy. Under this policy, differential pricing is limited to 
that necessary to cover economic costs and earn a normsd proflt overall. 

Question 11. Are you aware of any legislation pending before this Congress that 
would change that 180 percent figure or the way in which it is calculated? 

Answer. While we are unaware of any pending legislation to amend the 180 per- 
cent figure or its calculation, a number of bills propose equally dramatic changes to 
our jurisdictionsd analysis. S. 477 contains such changes affecting our jurisdiction. 
Section 3 of that bill includes the guidelines adopted by the Commission in Ex Parte 
No. 320 (Sub-No. 3), Product and Geographic Competition, I.C.C. 2d (served 
October 31, 1985). However, the last sentence of section 3 is in addition to the Com- 
mission's guidelines, and is a proposal that the Commission specifically rejected be- 
cause sdtemative destinations may effectively restrain railroad pricing and because 
the railroads have the burden of showing that origin, geographic, and product com- 
petition, in actuality, constrain their pricing. S. 201 and H.R. 540 contain other sig- 
nificant changes to expand our rate reasonableness Jurisdiction. 

Question 12. During your tenure on the Commission, has the Commission ever re- 
jected an application for approvsd of a railroad mei]ger or acquisition? 

Answer. In Finance Docket No. 28640 (Sub-No. 9), et £d., the Commission consid- 
ered several proposals for the acquisition and reoi^anization of the Chicago, Mil- 
waukee, St. Paul and Pacific Railroad Company, "nie proposals submitted by the 
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Grand Trunk Corporation and the Chicago Milwaukee Corporation were denied as 
being contrary to the public interest The prraosals submitted by the Soo Line Rail- 
road Company and the Chicago and North Western Transportation Company were 
found to be in the public interest, but Soo's proposal was determined to be prefera- 
ble. See Milwaukee— Reorganization— Acquisition by Grand Trunk Corporation, 
LC.C. 2d (served September 26, 1984) as supplemented I.C.C. 2d (served 
January 11, 1985). 

Otherwise, I am not aware of any railroad merger or acquisition application that 
was denied by the Commission during my tenure at the I.C.C. 

Question IS. Your prepared statement at page 25 says that the Rail Cost Adjust- 
ment Factor set forth in Section 203 of the Staggers Rail Act is designed "to allow 
carriers to ofibet inflation by raising their rates without challenge. Captive dap- 
pers complain that the way the Commission has implemented tMs inflation factor 
gives the railroads a windfall. First, the factor does not properly account for rail- 
road productivity increases. Second, when the factor goes down the rates don't go 
down. Now if all Congress intended was to allow carriers to recover their inflation- 
based cost increases, why shouldn't the factor accurately measure inflation? Whv 
should shippers pay for phantom inflation? In a competitive environment, arenT 
most productivitv improvements passed on to the customer? 

Answer. Tlie Kail Cost Adjustment Factor (RCAF) ia calculated from an index of 
railroad input costs which measures changes in the railroad industiy* s cost of doing 
business. 'Hie current all inclusive indexing methodology, which haiB been used for 
almost a vear, was developed through an extensive rulemaking proceeding which 
considered the suggestions of individual shippers, shipper associations, state and fed- 
eral government agencies, and the railroad industry. The current methodology uses 
more railroad speofic factors for the measurement of index components than the 
interim methodology which relied on Producer Price Index factors. Railroad specific 
factors are preferable to indicators of the general economy such as the Producer 
Price Index. We believe that the current methodology accurately measures inflation 
in the railroad industry and is a substantial improvement over the interim method- 
ology. 

The measurement of railroad productivity changes is currently being considered 
in Ex Parte No. 290 (Sub-No. 4), Railroad Cost Recovery Procedures— Productivity 
Adjustment Evidence submitted in this proceeding is being analysed by Commission 
staff. Although productivity measurement is the subject of a separate proceeding, 
productivity changes are also reflected in the current indexing methodology because 
of tiie annual reweighting of the various index components and the adjustment of 
the index for imion contract provisions which affect the hourly wage of railroad em- 
ployees. The annual reweighting of index components is based on each component's 
relative percentage of total railway expenses. Productivity improvements which 
result in a given component of dollar savings reduce the relative importance of that 
component as a part of the total index. Certain provisions in the current United 
Transportation Union contract which result in increased productivity are recog- 
nized. For example, the gradual elimination of certain arbitrary payments was con- 
sidered in determining the wage levels used in the first quarter. Tms recognition of 
productivity in the development of the factor passes benefits to the customer as 
would occur in a competitive environment. 

With regard to rate reductions, the RCAF does not directly provide for rate de- 
creases when the factor declines. There is no practical way of implementing such 
reductions directly. In addition, the Commission has no authority to require rate re- 
ductions for competitive traffic or for traffic with rates below the jurisdictional 
threshold. Traffic within the Commission's jurisdiction would have to be identified 
on a case-by-case basis. Even then, there remains a question of whether an other- 
wise reasonable rate should be reduced because of a decline in the RCAF. However, 
the RCAF takes cost factor declines into account in subsequent quarterly RCAF 
computations. Therefore, while decreases in rates cannot be made directly, these de- 
creased factors are indirectly taken into accoimt in all future RCAF calculations. 

Question 14. Mr. Chairman, you have in some of the most important Commission 
decisions, some of the decisions that shippers complain about the most, been in the 
minority. You dissented in the Coal Export Exemption case. What was the basis for 
your dissent? You were upheld in the courts on that, weren't you? Do you stand by 
those views today? 

Answer. My dissent in the coal export exemption case was based on my analysis 
of the legislative history of the Stagers Act, which reflected a particular congres- 
sional concern over captive coal trsSic. Despite evidence of record that 95% of the 
mines producing export coal were captive to just one railroad, and that the exemp- 
tion would lead to increased rates and decreased demand, the mcgority found, based 
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primarily on a summarization of the proponent railroads' comments, that reliance 
on the world market and on the leverage of a few large shippers would constrain 
prices. 

The courts upheld my position because, in the words of the U.S. Court of Appeals 
for the District of Columbia, the majority's decision bore "the earmarks of a hasty 
rout, not the measured passage from the old regime to the new for which Congress 
provided." 

I continue to stand by the views expressed in my dissents in this proceeding, and, 
barring a change in the evidence, which is now several years old, would vote the 
same today. 

Question 15. You also dissented in the Midtec case. What was the basis for your 
dissent there? Do you think that the Commission or courts will ultimately adopt 
your views? 

Answer. The basis of my dissent in the Midtec case was threefold. First, in my 
view, complainants satisfied the statutory standards of Section 11103(a) and Section 
11103(c), which govern requests for the joint use of terminal facilities and reciprocal 
switching relief. Under these circumstances, I felt that granting relief under both of 
these Sections was warranted. 

Second, it was my view that granting such relief would also be consistent with the 
Congressional goals underlying the procompetitive provisions of the Staggers Act. It 
was through these provisions that Congress intended to promote rail-to-rail competi- 
tion as a competitive counterbalance for shippers vis-a-vis the increased rate free- 
dom that the rail carriers were provided in other provisions of the Staggers Act. 

Third, in denying the relief sought in the Midtec case, a majority of the CJonmiis- 
sion applied a new and substantially more onerous standard for deciding requests 
for reciprocal switching and the joint use of terminal facilities. In my view, the 
standard that was appUed is contrary to the statute and totally inconsistent with 
Congressional intent. 

The standards that were applied in Midtec were subsequently superseded by the 
new rules the Commission adopted in Ex Parte No. 445 (Sub-No. 1), Intramodal Rail 
Competition. Also, the Commission has requested the U.S. Court of Appeals for the 
D.C. Circuit to remand the Midtec case for reconsideration in light of our decision in 
Ex Parte No. 445 (Sub-No. 1). Therefore, assuming the Ck)urt acquiesces in the Com- 
mission's request for a voluntary remand, the Midtec case will ultimately be decided 
under the new standards adopted in Ex Parte No. 445 (Sub-No. 1). 

Question 16. You also dissented in the boxcar exemption case. What was the basis 
for that dissent? Weren't you upheld in the courts on that, too? 

Answer. Yes, I also dissented in the boxcar exemption case, and subsequently, 
except for that part of the exemption pertaining to single-line boxcar rates, the ma- 
jority's decision was overturned by the courts, and the mattei was remanded to the 
CJommission. 

My dissent was based on my analysis of the Commission's responsibility, as man- 
dated by Congress, to rationally deregulate the railroad industry in a manner con- 
sistent with the National Transportation Policy. This policy emphasizes the necessi- 
ty of preserving competition and protecting shippers against the abuses of market 
power. 

The exemption was opposed by virtually every group that participates in or de- 
pends upon our national railway systems, and the evidence of record overwhelming- 
ly failed to support any of the necessary findings required by the exemption provi- 
sions of the statute. In fact, the evidence clearly showed the adverse impacts that 
immediate implementation of the approval would have had, particularly upon the 
nation's Class III railroads. 

Question 17. Is there a common thread to your dissents? What kind of decision- 
making philosophy have you tried to follow so that you ended up in the minority on 
these and other issues, and why is that philosophy at odds with the majority? 

Answer. The common thread running through all the votes I have cast during my 
tenure at the Commission has been a sincere effort to implement the will of Con- 
gress by following the laws under which our decisions are made. 

In the Staggers Act, Congress sought to achieve a carefully crafted balancing of 
competing and, at times, conflicting interests. The railroads were provided substan- 
tially more rate and service freedoms. However, to counterbalance these new free- 
doms, (ingress maintained a regime of rate regulation for captive shippers, and in 
addition, such shippers were afforded protections under the procompetitive access 
provisions of the Act. 

Throughout my tenure at the Commission, I have attempted to promote these 
competing Congressional goals by reducing regulation of the rail industry whenever 
warranted, so that rail carriers have an opportunity to earn adequate revenues, 
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vdiile also making sure that shippen without comijctitive alternatives have ns'Lsona- 
bk and adequate redress in the event they are subjected to aniicom petit ive conduct. 
Only my colleagues can answer the question of why their views were sometimes 
at odds with mine. 

Question 18. Your dissent in the Midtec case says that Congress intended in the 
Sti^Sers Act to strike a balance between the needs of the railroads and thi' !<>*<'> of 
their shippers. Part of the bargain, you seem to sa>, was that in exchange !'••- .1 sub- 
stantial amount of rate freedom for the railroads. Congress intended to pro\'uu> op- 
portunities to enhance railroad-to-railroad competition to the benetU of sh'pp<Ts. Is 
it your view that the Conunission is not fulfilling the second part of that ('(inKrrf>s- 
gional bargain? 

Answer. Undoubtedly, some of the Commission's past decisions invdlvm^,' "com- 
petitive access" issues have been unpopular with certain groups and have spariced 
calls for re-regulation of the railroad industry. However, the Cx)m mission has recent- 
ly taken a number of steps which address these concerns. 

Most importantly, in Ex Parte No. 445 (Sub-No. 1), Intmrruxial Rail Competition, 
the Conmiission aidopted, with some minor modifications, the competitive access 
agreements that were reached bv the American Association of Railroads with the 
National Industrial Transportation League and the Chemical Manufacturers Asso- 
ciation. The new rules, which resulted from extensive negotiations betwei^n the rail- 
roads and a broad segment of the shipping community, will govern the Commis- 
sion's handling of the cancellation of through routes and joint rates, and the pre- 
scription of through routes, joint rates, and reciprocal switching. 

In my view, these new rules, if properly applied in individual cases, will promote 
competitive rail access and achieve the balance sought by Congress in the Staggers 
Act 

Question 19. How can the Commission improve its obligati<?n and to fulfill the 
second part of the baigain? 

Answer. The Commission can meet its Congreasionally mandated obligation by 
simply following the provisions of the Staggers Act and by increasing the agency's 
conunitment to striking a fair and reasonable balance between carrier and shipper 
interests. 

Question 20. The response of any other Commissioners to questions 18 and 19 
would be welcome. 

Answer. Through its competitive access rules in Ex Parte No. 445 (Sub-No. 1), In- 
tramodal Rail Competitiony adopted subsequent to Midtec, the Commission is pro- 
viding opportunities to enhance necessary railroad-to-railroad competition in a 
manner that reflects the intent of the Staggers Act and ultimately benefits shippers. 
These rules reflect, to a large degree, a consensus view arrived at by railroads and 
shippers in a series of conferences stemming from the Commission's comprehensive 
review of the Staggers Act in Ex Parte No. 456 

Application of the Commission's new competitive access rules will provide greater 
railroad-to-railroad competition in those circumstances where it is necessary. 

Senator Pressler. Could we ask people to remain in their seats 
and not go out, because it takes about 5 minutes when we come 
back to settle everything down. Why doesn't everybody who is here 
just stay in their seats while we go vot^? 

[Recess.] 

The Chairman [presiding]. I guess everyone chairing a meeting 
operates differently from everyone else. Some people have no limits 
on questioning time or testim.ony time. Some people have 10- 
minute limits. I am a 5-minute limit person. 

Your prepared statements will be included in the record in full. 
You don't even have to ask peimission that they be so included. 
They will be included in full as a matter of course. If you could 
keep your testimony to 5 minutes and then if Senators' questions 
could be limited to 5 minutes, I would appreciate it. Otherwise, I 
don't see how we are going to get through this list until some time 
this evening. 

John Riley, thank you very much. 
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STATEMENT OF HON. JOHN H. RILEY, ADMINISTRATOR, 
FEDERAL RAILROAD ADMINISTRATION 

Mr. Riley. I will do my best, Senator. 

Senator, it was about 6 years ago that one of my predecessors. 
Jack Sullivan — who was the fifth Federal Railroad Administra- 
tor — came before this committee to testify on exactly the s€une sub- 
ject we are meeting on today. 

Jack was a Democrat and I am a Republican, and we represent 
two very different administrations. But we came from basically the 
same direction on this issue, and because the committee shared 
that view and because of the leadership I see Senator Cannon pro- 
vided, among others, the railroad environment is very different 
today than it was 5 years ago. 

As the committee looks in oversight at Staggers, I think it is im- 
portant to take where we were 5 years ago as a benchmark €uid 
look at where we are today in comparison, across the board, for 
railroads and shippers alike. 

When Congress debated the Staggers Act, nearly one-quarter of 
the Nation's track was in bankruptcy. The prosperous 1970's had 
seen the bankruptcy of 10 major rail carriers, and a complete col- 
lapse of two regional rail systems; 4,300 miles of track were under 
slow order at the time, which was a problem for shippers in service 
and a problem for us at FRA in safety. Even the strongest railroads 
had a very tenuous hold on stability, with an ROI or "Return on 
Investment," that hovered around 1 percent. 

The industry was truly on its knees and nationalization was a 
frankly and honestly discussed alternative. And I brought with me 
an old cartoon from those days to share with the committee this 
morning, and I think it says in a picture — it will probably take 3 
minutes out of my testimony by showing you that picture. 

What I want to emphasize. Senator, is that there were no win- 
ners under the old regulatory system because the problems that 
touched the railroad touched every shipper, every community, and 
virtually every employee. No one was hit harder than the rural 
shipper, as railroads siphoned cash out of the lighter density lines 
to focus what they had on the heaviest density main lines. Poor 
cash flows meant car shortages, derailments, unreliable service, 
and a new accident incident entry for us, the standing derailment. 
That occurred when a railcar standing perfectly still simply fell off 
the tracks. And that happened twice in 1 year. 

We have come a long way since then, a long way. And the com- 
mittee made it possible. 

The contrast between then and now is really the best testimony 
to the success of Staggers. The industry survived the deepest reces- 
sion since the 1930's without a single bankruptcy. Capital invest- 
ment has increased every year, including the deep recession year of 
1982. I cannot tell the committee that the $13 billion capitsil gap 
Reese Taylor referred to has been completely closed, but deferred 
maintenance has been virtually eliminated from the Nation's main 
lines, and the pace of abandonments has slowed by about a quarter 
since the Staggers Act was passed. 
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I want to associate myself with Senator Pressler's comments on 
light density lines. I agree very much with his philosophy and 
where he is coming from on that. 

The boxcar shortage evaporated when shipper contracts enabled 
carriers to plan the utilization of their equipment, and the number 
of covered hopper cars is at an all-time high. The industry's return 
on investment has increased fivefold, to the lofty figure of 5.7 per- 
cent, and that is a revealing figure because it tells both sides of the 
story. That is a dramatic increase from the 1- to 2-percent levels of 
the last two decades, or the two decades before Staggers. But it is 
less return than an investor could get by simply putting his money 
in a passbook savings account. 

As the Nation's utilities have argued so persuasively and correct- 
ly in their own rate cases, an industry that cannot generate a 
return on capitad equal to the cost of borrowing is an endangered 
species. And these ROI figures emphasize the extent and at the 
same time the fragilitv of the industry's recovery. The progress is 
real, but it can be easily eroded. 

In assessing the impact of these accomplishments on national 
policy, there are two points that I would summarize that are de- 
tailed at length in my testimony for the committee to consider. 
One is that no one has gained more from this than shippers have. 

It was just a few years ago that railroad marketing was virtually 
a contradiction in terms. Today railroad marketing means multiple 
car rates, lower rate backhauls, just-in-time service, an array of 
benefits for shippers that would have been impossible under a 
system that required the carriers to repeatedly go back to the Com- 
mission with delays for flexibility. 

In addition to becoming more price competitive, the railroads 
have become more reliable in their service, and shippers have 
shared, like everyone else has shared, in the public benefits of 
Staggers. 

My agency in 1978 spent $1.99 billion on freight assistance. Last 
year, we spent about $40 million in freight assistance, and that real 
meaningful budget reduction is directly attributable to Staggers. 

With stronger capitad investment levels on the railroads, there 
has been a historic improvement in railroad safety. The number of 
accidents in 1979, the year we passed this act, was three times the 
number of accidents on the railroads today. 

But simple statistics make it indisputably clear that the rail- 
roads' improved financial condition has not come at shippers' ex- 
pense. Across the board, in every category, rail rates have risen at 
about half the level that they rose prior to the passage of the Stag- 
gers Act. 

And I will conclude with two comments to keep myself near your 
5-minute limit. During the 5 years preceding the passage of the 
Staggers Act, rail rates rose an average of 10.6 percent annually. 
In the 5 years after Staggers, they have risen at 4.6 percent and 
are down to less than a half a percent over the last 12 months, a 
clear indication that railroads have not abused their pricing flexi- 
bilities. 

In the coal field in particular, railroads' coal revenue per-ton- 
mile has actually decreased over the past 3 years, and in constant 
dollars, rail rates for coal today are lower than they were in 1972. 
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Mr. Chairman, I do not want to be misinterpreted as coming 
before this committee and saying that the transition to Staggers 
was a painless one. It was not a painless transition. The act 
changed patterns of shipping that existed in this country for half a 
century. There were pains of transition. There were hard cases, 
and will always be, that must be addressed on a case-by-case basis. 
And the existence of the captive shipper is a reality; it is not a 
myth. 

But the theme that should come clearly through from this over- 
sight hearing is that the railroad industry has not abused its pric- 
ing and marketing opportunities, and because of those opportuni- 
ties has become more stable while providing better service. And it 
should also be clear that while no system dependent on human 
judgments will ever be flawless, allowing the commercial relation- 
ship between shippers and carriers to be shaped by market forces 
has produced better results for both than a system which delegated 
those decisions to a board of political appointees. 

I have said more things, Mr. Chairman. I will leave those in my 
testimony for the committee to examine. 

The Chairman. I appreciate the conciseness and speed of your 
presentation. 

Mr. Riley. Well, I can attest to the speed. I am not sure about 
conciseness, but I appreciate the chairman's comments. 

The Chairman. Senator Pressler. 

Senator Pressler. Thank you, Mr. Chairman. 

I note that all our colleagues who asked for more witnesses have 
disappeared. 

We welcome you here, and let me say that I have enjoyed work- 
ing with you on a number of these issues. Let me ask you some 
questions regarding smaller populated States, such as South 
Dakota. 

Can you discuss the activities of the Community Shipper Assist- 
ance Staff Strike Force? 

Mr. Riley. I can, Senator. And it gets back to — in my opening 
statement I associated myself very strongly with the comments 
that you had made on light density lines. I think your comments 
were correct and perceptive and very much reflect my own philoso- 
phy. 

I think in an area where Federal Government resources are 
shrinking, the key to preserving service on light density lines in 
States like yours and mine lies in helping shippers acquire the ex- 
pertise to deal with those problems in advance of crisis. 

What I have tried to do at FRA — and I have one person doing 
this right now whose tail is run ragged, and I hope to be able to 
apply mere people to it — is to have folks with expertise with fi- 
nance and marketing available to go out and consult with and 
work with shippers because. Senator, in listening to some of the 
questions you asked the last panel, which I thought were very good 
questions — light density shippers gained something with Staggers, 
in that the cash flow of the industry made it less likely that cash 
would simply be pulled out of maintenance on light density lines. 

Now, it is going to differ from railroad to railroad, depending on 
railroad management philosophy. But the real answer has got to be 
break even. They have got to be able to operate their services 
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either with a class I railroad or with a short line on a break even 
batsis, and it requires expertise, and I think the provision of exper- 
tise £uid sharing of knowledge is the most important thing we can 
do to help shippers, Senator. 

Senator Pressler. We have foimd that in many States, such as 
South Dakota, the railroads often let the lighter density lines dete- 
riorate by not investing any capital in maintaining the physical 
plant. Then the business of abandonment becomes land of self-ful- 
filling prophecy; more and more shippers cannot depend on them. I 
have had machinery dealers say, well, we would use the railroad, 
but it is not reliable. More and more of the shippers turn to other 
methods, the track gets in worse and worse shape. 

There is kind of a deliberate effort almost on the part of the rail- 
roads to create a situation that everybody says, well, we might as 
well abandon. The shippers get such bad service that they don't 
carry through. 

There does not seem to be a standard, an administrative stand- 
ard for determining the point at which divestiture should occur or 
at which abandonment should be allowed. Well, there is for aban- 
donment. 

But the point I am making is that you can kind of create a situa- 
tion in which there is not a profit, or you can create a situation. 
For example, I am one who believes strongly that the Pierre to 
Rapid City in South Dakota could be made profitable. And I think 
the Chicago North Western has now turned around and is starting 
to make those efforts and shippers will have to use it. The same 
can be S€dd of the Aberdeen to Oaks line. Both of these lines were 
denied for abandonment. 

The point I am making is that a situation can almost be created 
by a railroad under which everybody just throws up their hands 
and says, well, we might as well abandon. 

Mr. Riley. Well, we call that the spiral and I think there is a lot 
of validity to that, because with falling capital investment levels 
you get declining service, and with declining service it is hard to 
keep volume on the line. 

One of the real crisis problems we had in 1978 or 1979 was that 
the industry was so cash-starved, they had to take all available 
cash and do what any rational businessman would do and throw it 
out on the main lines where they make their greatest return. 

Since Staggers, we have had a 25-percent reduction in mileage 
filed for abandonment, a 14-percent reduction in mileage granted. 
But I don't think that tells the whole story because two things 
have happened since Staggers that are helpful, that we can now 
capitadize on if we have the ingenuity. 

One of those, of course, is the right of the shipper to go in and 
buy the line, with a 10-day window period. And the second is the 
evolution of successful short lines. 

I guess this is really a personal statement. I am a very strong 
believer that there is a lot of untapped shipping opportunity on 
many of these lines. Senator, and let me offer — 1 would be very 
happy to have some of our people work with you, and 1 am going to 
have to devote more people to this on those lines. I would be happy 
to send them out if you think they can be of assistance to you; I 
would be glad to do it. 
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Senator Pressler. Well, that is, theoretically, a good idea to have 
the shippers buy the line, but frequently the line has been allowed 
to deteriorate so much, and also shippers don't have the expertise 
frequently to buy a line in a lesser populated area where they are 
spread out over a couple of hundred miles. 

Mr. Riley. I think that is absolutely right, and I think that the 
advice that I am always giving shippers on those lines is that your 
first recourse is to try to work with the class I railroad £uid stay 
within the system if you can do it. 

The second recourse is to get a short line to come in and buy the 
line. You buy it and bring in an operator as the last recourse. That 
is the most difficult of all scenarios. And the key messages for 
people when they see the line, even before it is up for potential 
abandonment, with declining volumes, to organize at that point. 

Senator Pressler. Now, there are a number of short line opera- 
tors interested in South Dakota, one or two that are operating. But 
how viable would it be to require or encourage a railroad to sell a 
branch line at or below salvage value in order to help the short 
line purchaser overcome £uiy capitad investment shortfaU? 

Mr. Riley. Well, the 10-day window period of the current law re- 
quires them to sell at net liquidation value. And that was put in 
there to make sure that the shipper does in fact have the opportu- 
nity to buy the line at the best constitutional price. 

I am not sure that in a railroad unlike Conrail, which we are not 
subsidizing, we could require them to sell at below net liquidation 
value. If we could — I guess I would have to think about that, be- 
cause you really are compelling a transfer, a taking. But I do 
strongly support the provision that requires sale at net liquidation 
value. I think that is in the public interest. 

Senator Pressler. I do have some more questions for the record. 
On the question of the 10-day window where you have shippers 
who are not used to dealing in management of a railroad, it is 
almost impossible for them to act, get financing and get organized 
within 10 days. Even the U.S. Senate cannot get things done within 
10 days sometimes. 

So, since my time is up, I would like to ask three or four ques- 
tions for the record. 

Mr. Riley. Thank you. Senator. 

The Chairman. John, you have followed this area very closely. 
You know of the resolution that was introduced last year by a 
number of members of this committee. It was focused on the inter- 
pretation by the ICC of the Staggers Act. 

To what degree do you think the ICC has been responsive to that 
resolution and to what degree do you think it has been imrespon- 
sive to it? 

Mr. Riley. Well, Senator, I think they have made an effort to re- 
spond to every provision in it. I thmk, as Reese Taylor went 
through that resolution this morning, that he said what I would 
have said in laying out what was requested and what they have 
done. And on the factual end of it, I won't go back over his testimo- 
ny. 

How well those solutions work, time will tell. Most of them are 
very new, some adopted even in the last several days, but I think 
that the Chairman made a compelling argument for giving tfaem 
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an opportuiiitY to work, and I think he said forever is not forever, 
but that they have made an effort to respond to the committee and 
I am for giving them a chance to plav out. 

The Chaiucan. Well, you heard the comments of other Senators 
today, and clearly the IOC is being criticized, particularly by Sena- 
tors who represent the coal-producing States. They want to oe true 
to their people and they are doing a very effective job, I think, of 
pressing their point. 

But the coal people are concerned; the utility people are con- 
cerned. Do you Uiink that the ICXD is Rambling with the matter cor- 
rectly, or do you think that they should change their policy? 

Bfr. RiLKT. Senator, I think at this point I would associate myself 
with the way the conmiittee is acting today. In fact, 1 was im- 
preBsed with the Senator's testimonv. This is not the kind of issue, 
I think, on which you will ever have consensus. It is just the 
nature of the issue. And no rational person would say that the coal 
industry is not flat on its back today, but it is my view that you 
cannot resuscitate the coal industry effectively by placing the rail- 
road industry back on its back. 

It is important to remember that the revenue per Um mile the 
railroad industry gets from coal is lower than the revenue [i<?r Vm 
mile it gets from any other commodity— from any other coninnMii 
tv. Eighty-five percent of the Nation's coal shipmenth r/iove Irjelow 
that 180 percent threshold this committee et:tahli>.hed an ihie 
threshold at which no monopolist would price hij: ts/jixia 

And I think the real comparison ha£ to be rnxx/^e in how thi? rml 
roads priced coal pre^Staggen, how they price it vxJiiv 7>ie IhziHtrt 
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liie azigumenu 'ixa: U'. li r.i»$t vintfir ^^iic 'Ania >.»:«; ;>' ^z;/.?'*-; 'c.u»fc 
in liifiir tiwi. Ttt'>nuiu.ni^ ^skuafst 
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its investors that is competitive with the return that other indus- 
tries pay, it is at a long-term disability in capital markets, that is a 
key measure to a capital-intensive industry. 

And I have agreed for years with this argument when made by 
the utility industry. I do agree with if it were made by the railroad 
industry. I think NS and a couple of those are very close to reve- 
nue adequacy. They are not quite there. But what we have got to 
look at is whether, over the long term, any industry, railroad or 
nonrailroad, any industry that has to make capital investments, 
can pay enough of a return to compete for investor dollars that 
become increasingly scarce in an era of large Government borrow- 
ing. 

The Chairman. Have you examined the so-called CURE legisla- 
tion? 

Mr. Riley. I have looked at the CURE legislation. Senator. 

The Chairman. Do you have an opinion as to what that would do 
to the health of the railroad industry? 

Mr. Riley. Well, I can comment on the CURE legislation in spe- 
cific, but let me comment on it in general. What the CURE legisla- 
tion would do would be to require railroads to go back more fre- 
quently to the Commission and shippers to go back more frequent- 
ly to the Commission to deal with interpretations on rigid formu- 
las. 

One of the great arguments raised against the regulatory system, 
pre-Staggers, was that the industry lost about a billion a year in 
adjustments to rates that were ultimately approved because of the 
regulatory lag. The CURE legislation would put us back in that sit- 
uation. 

As you know, in my testimony I have stated that the Department 
is strongly opposing the legislative reopening of Staggers, and that 
we do not believe that can be done selectively because of the 
nature of the issue and the compromise that created it. And I 
would be glad for the record, since I see the time is up, to comment 
on any specific provision. 

But we certainly do not support that approach. 

The Chairman. Senator Pressler. 

Senator Pressler. I just have a couple more questions, one of 
which you can answer for the record. 

I would like to ask you — if you can't do it here, do it for the 
record — to take sort of a case study of the two South Dakota exam- 
ples; one, the Rapid City to Pierre line, and the other from Aber- 
deen to Oaks, ND, both of which we have done a lot of work on and 
have been denied abandonment. We now have the problem of work- 
ing with the State, the shippers, the carriers, labor, and local com- 
munities in order to make these otherwise difficult lines viable. 

What steps can we take toward helping preserve these lines, and 
what can we do to encourage that process? And I would add to that 
question for the record — and this is a broad question here — my ear- 
lier one about how viable would it be to require or encourage a 
railroad to sell a short line at or below salvage value. And you 
mentioned that it might be a taking without due process. But, on 
the other hand, these railroads are a public utility to some extent, 
in that they are going to be operated, and those two are critical to 
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our State, especially the West River line from Pierre to Rapid City 
is the last Statewide rail line that is viable connecting our State. 

And my office is working with the other congressional offices and 
shippers, struggling to save those. But I think that they represent 
the fringes, the real problem we have in the sense that they are 
from lesser populated areas. A lot of these examples assume that a 
short line can take up a fairly prosperous, maybe suburban areas 
that are called rural under the Census definition, but this is the 
real rural. 

Do you have some comments on that? I guess specifically again 
on the below salvage value to help the short line, or what new 
things can be done if the railroad, if the carrier is going to stay, to 
make them profitable? 

Mr. Riley. Senator, I will be glad to look at both of those and 
take a look at the salvage value question which was kind of a gut 
reaction on my part on the taking, because I have not given a lot of 
thought to that, and I will be glad to submit whatever you would 
like for the record. 

Senator Pressler. I think those two — and we would appreciate 
your submitting for the record on those two, especially the Pierre 
to Rapid City line which is just critical to our State, and we are 
struggling very much. 

Mr. Riley. I will be glad to do it. Senator. We will work with you 
£uid your staff on it in a positive sense. If we do come up with any- 
thing constructive, we will be glad to do that. 

The Chairman. Thank you very much. There is another vote on 
the floor of the Senate. 

[The statement follows:] 

Statement of Hon. John H. Riley, Administrator, Federal Railroad 

ADliilNISTRATOR 

Six years ago, the fifth Federal Railroad Administrator — Jack Sullivan — came 
before this Committee on the very same issue that we meet on this morning. Jack 
was a Democrat, of course, and I am a Republican. We represent two very different 
Administrations. But our position on this issue is virtually identical, and because 
this Committee both shared that view and took leadership in transforming it into 
reality, America's railroads are very different today than they were in 1979. To 
assess the real impact of the Staggers Act, it is essential to bear in mind where we 
were six years ago, and contract that environment with the industry we know 
today. 

When Congress debated the Staggers Act, nearly one-quarter of the nation's track 
was in bankruptcy reorganization. The relatively prosperous 1970's had witnessed 
the failure of 9 major carriers, coupled with a complete collapse of regional systems 
in the Northeast and Midwest. 

Even the strongest railroads had a tenuous hold on stability. Return on invest- 
ment (ROD industrywide hovered at about 1 percent. Because investment needs had 
outstripped retained earnings for eighteen of the previous twenty years, the indus- 
try faced a ten year capital shortage in excess of $13 billion. The railroads were on 
their knees, and nationalization was frequently discussed as a serious policy alterna- 
tive. 

There were no winners under the regulatory system this Committee altered in 
1979. The problems afflicting the railroads touched every rail shipper, every commu- 
nity served, and virtually every employee. 

Rural shippers were hit by branch line abandonments as the railroads focused 
their declining resources on the heaviest density lines. 

Poor cash flows meant deferred maintenance, which translated into car shortages, 
derailments, and unreliable service. Train accidents in a cash starved industry were 
three times as high as they are today. In fact, the late 70's brought a new accident 
category to FRA's reporting data — the standing derailment, in which a freight car, 
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standing perfectly still, simply fell off a track. That, believe it or not, occurred twice 
in a single year. 

The contrast between then and now is the best testimony to the wisdom of the 
decisions made in this room six years ago. Today's rail industry is hecdthy and prof- 
itable on an industrywide basis. It survived the deepest recession since the 1930's 
without a single banJu-uptcy. Capital investment has increased dramatically, rising 
even in the deep recession year of 1982. 

I cannot represent that the industry has eliminated every dollar of the $13 billion 
capital gap, but deferred maintenance has been virtually eliminated from the na- 
tion's main lines, and the pace of branch line abandonments has slowed. 

The so-called ''box car shortage'' evaporated when legalization of shipper con- 
tracts enabled carriers to plan the utilization of their equipment. The number of 
covered hopper cars is at an all-time high. 

The industry's return on investment has increased fivefold to the lofty figure of 
5.7 percent — ^a revecding figure, because it tells both sides of the story. This 5.7 per- 
cent is certainly a dramatic increase from the 1 to 2 percent levels of the past 
twenty years. But it is stiU less than the return an investor could receive by simply 
depositing money in a savings account. As the nation's utilities have argued so per- 
suasively — and correctly — in their own rate cases, an industry that cannot generate 
a return on capital equal to the cost of borrowing is an endangered species. These 
ROI figures emphasize the extent, and at the same time the fragility, of the indus- 
try's recovery. The progress is real, but it can be easily eroded. 

In assessing the impact of these accomplishments on national policy, it is essental 
to recognize that no one has gained more from the railroads' turnaround than the 
railroad shipper. 

It was only a few years ago that ''railroad marketing" seemed to be a contradic- 
tion in terms. Today, price and service innovations like multiple car grain rates, 
just-in-time service, and reduced rate back hauls have become standard shipper ben- 
efits. Shippers have used the power to contract to lock in rates and service commit- 
ments in more than 30,000 shipper contracts. I am convinced that we have only 
scratched the surface of what the industry will accomplish as it becomes more ac- 
customed to marketing in a der^ulated environment. 

In addition to becoming more price competitive, railroad service has become more 
reliable. The industry moved the near record grain harvest of 1984 without the 
costly bottlenecks that plagued shippers during the harvests of the 70's. Agricultur- 
al equipment shortages lai^gely disappeared sSter the onset of contract rates. The 
elimination of deferred maintenance from the nation's main lines has meant more 
timely and reliable service for shippers of time sensitive commodities. 

Shippers have also shared in the public benefits of the Staggers Act. The indus- 
try's financial recovery has enabled the Federal government to cut its expenditures 
on rail freight assistance from $1.99 billion in fiscal year 1978 to $64 million appro- 
priated for fiscal year 1985. And with stronger capital investment levels has come 
an historic improvement in railroad safety. Train accidents have been cut by two- 
thirds since the adoption of the Staggers Act, an improvement that tracks across 
every reportable accident category. As the industry's financial picture continues to 
solidify, these numbers will grow better. 

Simple statistics make it indisputably clear that the railroads' improved financial 
condition has not come at the shippers' expense. Rather than simply increasing 
prices across the board, railroads have utilized their new-found pricing flexibility to 
attract a greater share of existing markets, and provide competition for commod- 
ities — like perishables — for which they had been noncompetitive for decades. This 
base broadening, along with more efRcient equipment utilization made possible by 
deregulation, enabled the industry to increase its cash flows while cutting the rate 
of increase in rail rates by more than 50 percent. Statistics tell that story in clear, 
hard numbers. 

During the five years preceding the Staggers Act, rail rates rose by an annual 
average of 10.6 percent. In the first five years after Staggers, the rate of increase 
has been cut in half, to 4.6 percent. Over the past twelve months, competitive pres- 
sures in a deregulated environment have held the rate of increase to less than one- 
half a percent — far below the rate of inflation. And even these numbers understate 
deregulation's benefit to the shipper, because they measure primarily published 
rates— not contract rates, which are lower and longer-term. A recent study done for 
the railroad industry by an independent accountant surveyed rates for more than 80 
percent of rail carried grain tonnage, and found that — ^when contracts are added 
into the equation — ^grain rates have actually declined by 18 percent since passage of 
the Staggers Act. 
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Coal shippers and utilities have entered more than 1000 long-term contracts, and 
to assist Tidewater coal shippers the rail industry has four times voluntarily forgone 
the inflation adjustment it was entitled to under Staggers Act provisions. The 
result: the railroads' coal revenue per ton mile has actually decreased over the past 
three years (from 2.6 cents to 2.4 cents), and rail rates for coal are lower today in 
constant dollars than they were in 1972. 

But perhaps the best testimony to the success of the Staggers Act lies not in what 
it has accomplished, but in what it has not produced. Because it is simply fact that 
the dire consequences feared by critics when the Act became law five years ago 
have not materialized. 

Rates did not skyrocket, even when the economy came out of the deep recession of 
1982. They are rising more slowly today than at any time in the last two decades. 

Short Ime carriers have not disappeared. Their numbers are growing at record 
rates, and they have prospered with the marketing flexibility made possible by the 
Act. The marketing choices available to shippers today are unequalled by any in the 
industry's history. 

I have no intention of representing to the Committee that these changes, for all 
their benefit, came easUy or painlessly. The Staggers Act changed shipping and pric- 
ing patterns that had been established for nearly a half century. There were pains 
of transition. There are, in fact, hard cases which must be addressed on a case-by- 
case basis. And the existence of the captive shipper is a reality, not a myth. 

But the theme that should come through clearly from an oversight of the Stag- 
gers experience is that the railroad industry has not abused its pricing and market- 
ing opportunities, and because of those opportunities, has become stable while pro- 
viding better shipper service. It should also be clear that while no system dependent 
on human judgments will ever be fiawless, allowing the commercial relationship be- 
tween shippers and carriers to be shaped by market forces produces better results, 
for shippers and carriers, than a system which delegates the major share of those 
decisions to a board of political appointees. 

Perhaps, in the end, the most significant accomplishment of Staggers lies in the 
fact that it has forced shippers and carriers to work directly with one another, to 
address their own problems and develop their own compromises. The success of that 
system can be measured in 30,000 contracts, and in the historic agreements between 
the National Industrial Transportation (NIT) League and the Association of Ameri- 
can Railroads (AAR) on the difficult issues of joint rates, and product and geograph- 
ic competition. In contrast, a system in which ultimate pricing and contract deci- 
sions must be referred to an appointed board of arbitrators is a system which cre- 
ates incentives for the parties to defer, rather than resolve, the issues of greatest 
importance in their relationships. It was a slow and cumbersome process, one. in 
which marketing is done by rate attorneys and I(X practitioners. It was a process 
that served the public and the shipper poorly. 

This Committee showed great w&dom in adopting the Staggers reforms six years 
ago. They have enabled a partially deregulated railroad industry to compete effec- 
tively with a deregulated truck industry and largely unregulated barge industry. 
There have been transition pains and hard cases, as there inevitably will be in any 
system. But they do not imply a structural or systemic weakness in the Staggers 
reforms. The ICC has both the authority and the tools to resolve such problems on a 
case-by-case basis. 

We do not believe that the Staggers Act can be reopened selectively. The Depart- 
ment of Transportation strongly opposes legislatively reopening the Staggers Act be- 
cause the structure of that Act has worked. It has delivered enormous benefits to 
shipper and railroad alike. It is one of the great bipartisan accomplishments of our 
time — proposed by a Democratic President, and defended by a Republican Adminis- 
tration. And I look forward to mainaining that bipartisan spirit in working with you 
to make certain that no railroad Administrator, Democrat or Republican, will ever 
again have to make the kind of arguments that Jack Sullivan made in 1979. 

[The following information was subsequently received for the 
record:] 

Question of Senator Pressler and the Answer 

preserving rail service on ught-density unes 

You have asked what steps the State, shippers, ccuriers, labor, and local commu- 
nities can take to help preserve rail service on light-density lines such as those be- 
tween Rapid City and Pierre, South Dakotai, and between Aberdeen, South Dakota, 
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and Oakes, North Dakota. Most light-density branch lines that are in danger of 
losing the service provided by major rail systems have reached that stage because 
revenues generated by the line do not cover the costs of operation plus a reasonable 
profit. In the most simple terms, the solution to the problem is to increase revenues 
and/or decrease costs. Of course, in the real world, such solutions are not easy to 
develop. Clearly, the carrier has the primary responsibility of marketing the rail 
service and reducing its operating costs; however, there is a role for shippers, com- 
munities and labor. Their role is to work with the carrier to incorporate cost-effec- 
tive and innovative methods of service that will attract revenue-producing traffic 
and improve the economic performance of the branch line. The states and communi- 
ties must also determine whether it is in the int>erests of their constituents to pro- 
vide financial assistance to help in these efforts. 

Every line is unique; therefore, I cannot provide a specific answer for preserving 
service on all lines. Indeed, some light-density lines cannot be made viable. But from 
our experience with successful efforts to turn around light-density lines, the 
common thread seems to be that all interested parties were working together to de- 
velop solutions to the unique problems of their line. 

One type of solution that has worked effectively in a number of light-density 
areas is the establishment of an operator other than a Class I carrier. The econom- 
ics of a smaller carrier can often mean that service can be preserved on a profit- 
making basis, even though such service cannot be economically provided by a Class 
I carrier. In the past few years, the larger rail systems have begun to recognize the 
value of the feeder and delivery functions that the smaller carriers provide, and the 
Class I carriers themselves are now taking an active part in seeking and encourag- 
ing independent short-lines of regional railroads that can maintain service on light- 
density lines that might in earlier years have been abandoned. Two recent examples 
are the Gulf and Mississippi in eastern Mississippi and the Chicago Central and Pa- 
cific Railroad in Iowa and Illinois (the latter currently subject to ICC approval), both 
formed from lines of the Illinois Central Gulf system. 

The Chicago and North Western Transportation Company (CNW), operator of 
both the Pierre-Rapid City and Aberdeen-Oakes lines, has recently announced that 
it will negotiate to sell more than 870 miles of its lines in South Dakota and Minne- 
sota, including those two lines, to the L.B. Foster Company for the purpose of estab- 
lishing a regional railroad that would take responsibility for operations on the lines. 
The concept is new to most of the parties involved and the negotiations are complex, 
so an agreement may not be reached immediately. However, service is continuing, 
plans for abandoning the lines have been set aside, and all the affected parties are 
working together to devise a solution that will best accommodate their varied inter- 
ests. I believe that this is the most effective and appropriate course for preserving 
both profitable and economical rail service for South Dakota shippers. 

The Federal Railroad Administration is prepared to offer our technical expertise 
in finance and marketing to the state, shippers, carriers, local communities or other 
parties involved in this effort, if it would be of assistance. I would like to also add 
this observation. FRA has had extensive experience with short-line and regional 
railroads. In the final analysis, it is the commitment of the shippers and communi- 
ties to the locally-oriented railroad that is usually the largest single factor in deter- 
mining whether the operation will be a success. 

You also have asked whether it would be desirable to require a railroad to sell a 
line at or below salvage value, in order to assist a short line to take over operations. 
I believe that, for these purposes, the term "salvage value" is synonymous with the 
term "net liquidation value." In a long line of cases under the Fifth Amendment of 
the U.S. Constitution (specifically the clause concerning the "taking" of private 
property without just compensation), the courts have found that the net liquidation 
value is the constitutional minimum that the Government can require a railroad to 
accept for the sale of a rail line that has no going concern value and is approved for 
abandonment. Where a rail line still has value for rail operations, the constitutional 
minimum value has been established as either the net liquidation value or the going 
concern value, whichever is the greater. I'he constitutional minimum value sets the 
floor on the price that the United States Government can require any private party 
to accept for the sale of property without violating the Fifth Amendment. 

If it is in the public interest to transfer ownership of a rail line to a party who 
cannot afford to pay the price of the rail properties, the only appropriate means for 
a governmental body to assist the prospective purchaser is to help the purchaser 
directly to put together the purchase price. It would not be constitutional to require 
a railroad to accept less than the net liquidation value of its properties, and the 
Congress should not expose the Federal Government to liability under the Tucker 
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Act from a forced sale of private property at a price below the constitutional mini- 
mum value. 

The owner of rail property may find that good and valuable considerations will 
arise from the sale of specific properties to other carriers or interests, and in such a 
case may agree to a sale at less than the net liquidation value. Such a decision must 
be reached voluntarily, however. I believe that, to the extent possible, negotiations 
for the transfer of privately owned rail lines must be kept in the private sector, 
with the affected parties determining a fair price for the properties involved. 

The Chairman. When we return, Mr. Brien Benson, Director of 
the Office of Policy, Planning and Analysis, Department of Energy, 
will be the witness. 

Mr. Riley. Thank you. Senator. 

[Recess.] 

Senator Pressler [presiding]. I will now call Mr. Brien Benson, 
Director, Office of Policy, Planning and Analysis, Department of 
Energy, for his statement. 

And let me say that from a personal point of view, I have asked 
each of the witnesses to give me their specific recommendations on 
two of our problems in South Dakota, two of our problem lines, and 
have asked them to submit that in a day or two, because I think 
these are classic examples of the problems under the Staggers Act. 

But in any event, Mr. Benson, go ahead. 

STATEMENT OF BRIEN BENSON, DIRECTOR, OFFICE OF POLICY, 
PLANNING AND ANALYSIS, DEPARTMENT OF ENERGY 

Mr. Benson. Thank you, Mr. Chairman, and I appreciate the op- 
portunity to testify here on the study by the Policy, Planning and 
Analysis Office of the Department of Energy on the effect of the 
Staggers rail deregulation on the coal and electricity industry. 

I think it is worth underscoring that coal is a vital ingredient of 
our national economy. And just to remind us all here, 55 percent of 
electric power in the Nation is generated from coal. We project 
that that will be moving up toward 60 percent in the early years of 
the next century. And, of course, coal has additional uses for direct 
production of heat, for exports, and for metallurgical purposes. 

We certainly feel that despite current weaknesses, it is still fair 
to characterize coal as the fuel of the future. The policy, planning 
and analysis study focused on the underljdng goal — the underlying 
policy objective of the Department of Energy, of adequate energy 
supplies at reasonable prices. 

To summarize our findings, under Staggers, as has been testified 
to at great length already this morning, rail maintenance and pro- 
ductivity have significantly improved, which of course is a benefit 
to shippers. Rate increases have been modest. If one looks at 1976- 
80 adjusted for inflation, coal rates increased 3.3 percent; in the 
1980 to 1984 period, this dropped to 0.5 percent per year. And if 
one adjusts for rail operation costs rising, as opposed to the general 
consumer price index, that annual increase was only 0.2 percent. 

The Chairman [presiding]. Can you speak a little closer to the 
microphone? 

Mr. Benson. Yes; certainly. Senator. Thank you. 

Now, to be sure, some significant downward pressure may have 
been exerted on these rates by the soft market for coal, and it is 
true that in coming years tightened demand could change this. On 
the other hand, in the future long-term opportunities for coal's 
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main customers — utilities — to find or even to threaten to find new 
coal sources, to switch fuels, or even in the long run to switch plant 
sites, should maintain some kind of downward discipline on rates. 

Now, to be sure, as has been recognized, the problem of captive 
shippers is a serious one. There are a wide range of definitions of 
captivity, and therefore there are a wide range of perceptions of 
the scope of the problem. But in any case, the problem clearly war- 
rants attention. 

The policy, planning and analysis study looked at 84 cases of 
market dominance pricing to get some kind of a fix on the problem. 
We do not claim that these were necessarily representative cases. 
These cases were presented almost exclusively from industry. The 
study found several cases of above average increases, which is not 
surprising to us, of course, with the differential pricing doctrine 
that was being used. 

But in only a few cases did the increases exceed or equal 4 to 6 
percent annual rate, the rate which would trigger an ICC investiga- 
tion. 

At the same time, the study reviewed numerous captivity propos- 
als and these have been commented on widely. I would like to com- 
ment that we consider these analjrses to have been extremely 
useful, but I do want to emphasize the ICC and the Railroad Ac- 
counting Principles Board have regulatory accounting expertise 
and we certainly don't claim to be matching that level. 

In this regard, we do want to commend the ICC for the recent 
moves which, of course, were discussed at great length this morn- 
ing. In particular, the shifting of burden of proof in market domi- 
nance on both the product and geographic competition is a msgor 
step forward. In the stand-alone cost area, clarifying shippers' 
rights to include both group shipping and slurry pipeline alterna- 
tives is a significant step forward, and also extending Long-Cannon 
provisions to include the question of rail inefficiency, both in oper- 
ations and in planning, we consider to be significant. 

Issues remain, including the question of revenue adequacy. I 
have met with the staff of the ICC, at DOT, and Rail Accounting 
Principles Board, and we will continue to meet with these agencies. 

To summarize, under Staggers there has been significant im- 
provement in rail service with only moderate rate increases. It is 
true that tightening of coal markets in the future could push rates 
up, but there are countervailing long-term competitive forces, in- 
cluding source and fuel switching. 

We currently do not see any need to revise the Staggers Act. 
Nevertheless, the captive shipper issue remains, and we will con- 
tinue to work with relevant Government agencies to see that the 
national energy policy issues are adequately addressed. 

Thank you, and I would be happy to entertain any questions. 

The Chairman. Thank you. 

Senator Pressler. 

Senator Pressler. Let me say that, first of all, some of the previ- 
ous questions I have asked might also apply in the sense of the 
very light density lines such as those in my own State of South 
Dakota. I have been pounding away on that in terms of transporta- 
tion and in terms of the Staggers Act. 
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I don't know — ^you are probably not familiar with our Pierre to 
Rapid City line or Aberdeen to Oaks lines. 

Mr. Bbnson. No, sir. I am not familiar with either of those 
issues. I am not even familiar with the degree to which coal is im- 
pacted there. 

I would be happy to review this and get a response to you for the 
record. 

[The following information was subsequently received for the 
record:] 

The two lines you mention are on the Qiicago and Northwestern Railroad, and 
according to the data we have, little to no coal is moved over those lines. The three 
coal-fired power-plants located in South Dakota are serviced by the Burlington 
Northern. 

Senator Pressler. Fine. I would veiy much appreciate that. 

I could also ask you two questions: One, on the revenue adequacy 
issue, a question I have asked earlier witnesses, I don't know if you 
are prepared to discuss the drawbacks of the ICC's current revenue 
adequacy criteria. And also discuss the problem of short and cap- 
tive track s^ments, and what the Department of Energy recom- 
mends as a solution. 

Mr. Bbnson. No. What the Policy, Planning and Anal3rsis study 
attempted to do was to highlight some of the problems with ROI 
and to look at some of the — whether an ROE approach or an ROI 
approach that included embedded costs would be more appropriate. 
Ilie study — ^which, I might add, does not represent DOE policy; it is 
a staff study — but the studv did not make any conclusions. 

My personal feeling is that the best way for us to proceed is to 
continue to work with staff at ICC and RAPB, but I certainly don't 
have the expertise to comment intelligently on the relative merits 
of the different financial and analytical techniques. 

Senator Pressler. Thank you very much. I may have one or two 
more questions for the record. 

The Chairman. Mr. Benson, you s€dd that vou have been discuss- 
ing matters of coal rates with the ICC, I take it, over a period of 
time? 

Mr. Benson. Well, Senator, I should say, first of all, I am new. I 
have been in my current position for 2 months, but our staff has 
over some period of time. Yes, sir. 

The Chairman. Has your staff found the ICC to be unreasonable 
or intractable or oblivious to the needs of coal shippers? 

Mr. Benson. Quite the contrary. We have maintained very good 
working relationships with them and I certainly feel that the steps 
that have been announced in recent months reflect the sensitivity 
to this problem, and we certainly look forward to their continued 
progress. 

Ot course, as the Chairman testified this morning, he views this 
as an ongoing process, and we certainly take him at his word. 

The Chairbian. Thank you very much, sir. 

[Hie statement follows:] 

SlATKIfKNT OF BrIEN BeNSON, DIRECTOR, OfFICR OF Poi.K Y. Pl.ANNINC} AND 

Analysis, Departmknt of Knkroy 

The Poli^, Planni] »M Analysis staff of th*» f)«»pnrtmpnt of Knergy undertook 
in iiiiil-1964 U> ib i ^ Railroads Ref^ulntory Reform on (>)al and Electric- 
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ity" — in order to bring some clarity to the debate on the effects of the Staggers Rail 
Act of 1980. 

The study shows that, under Staggers, railroad finances and operations have im- 
proved substantially, while rates have increased only modestly. Furthermore, we 
can expect that in the long run competitiveness within the coal industry, the possi- 
bilities for fuel switching away from coal, and the chance for utilities to select new 
plant sitings should maintain market discipline on rail rates. 

Nevertheless, "captive" coal shipments are potentially subject to monopoly pric- 
ing, and deserve regulatory review. While we do not believe that legislation is neces- 
sary, we are continuing our analysis of these questions, and will continue to work 
with both the Interstate Commerce Commission and the Railroad Accounting Prin- 
ciples Board to present energy policy perspectives. 

Good morning, Mr. Chairman, and Members of the Committee. I appreciate the 
opportunity to speak with you this morning on the subject of coal transportation 
and, in particular, the Office of Policy, Planning and Analysis' draft study "Effects 
of Railroad Regulatory Reform on Coal and Electricity." 

Allow me to first put in context this report. When Congress passed the Staggers 
Rail Act in 1980, it intended to address, in a fundamental way, the financial decline 
that had been affecting the railroad industry for several decades. It was widely rec- 
ognized that railroads were burdened with a host of regulatory and legislative con- 
straints on pricing and operating decisions, and that such constraints were continu- 
ing to sap the strength of the railroads. 

It was also widely recognized, by shippers as much as by the railroads themselves, 
that a healthy rail industry is essential to America's economic health, and in par- 
ticular to producers of bulk commodities, such as coal, that involve lengthy ship- 
ment to market. So a wide range of interests, including the coal industry, advocated 
passage of the Staggers Act. 

Not surprisingly, implementation of the Staggers Act has met with less of a con- 
sensus. Inevitably, such sweeping legislation disrupted established patterns and 
prices of shipping. These disruptions created numerous calls for redress of griev- 
ances, ranging from the highly specific to broad-reaching proposals. Accompan3dng 
such proposals has been a welter of statistics from numerous sources. 

In mid-1984 the Policy, Planning and Analysis division of the Department of 
Energy commenced a staff study of the subject — primarily for the purpose of untan- 
gling the various allegations and statistics in which this controversy had become en- 
twined. 

The office was concerned about the possibility that partial rail deregulation could 
increase electricity prices and potentially disrupt the progress the nation has made 
in diversifying our sources of energy by rel3dng more heavily on coal. Coal provides 
almost one-quarter of the energy consumed in the U.S. — up from about a sixth of 
the market in 1974. In 1984 coal was the energv source for about 55 percent of the 
electricity produced in the U.S., and we expect this percentc^e to increase. 

It is important to emphasize that the focus of the study is energy policy and the 
Department's goal of adequate energy for America at reasonable costs. We have not 
aspired to be regulatory accountants. While the study addressed a variety of regula- 
tory rail accounting issues, we are the first to acknowledge that such issues are not 
our area of principal expertise, and that primary responsibilitv for addressing such 
matters lies with the Interstate Commerce Commission and the Railroad Account- 
ing Principles Board. 

To turn, then, to the study's findings, it appears that the primary goal of the Con- 
gress in passing Staggers— an operationally and financially hetdthy rail system — it 
being achieved. Shippers and carriers agree that the backlog of maintenance that 
once inhibited rail operations has been erased. Productivity, as measured by ton 
mile per employee, per mile of railroad, and per unit of equipment, is trending up- 
wards. 

Railroad profitability has improved, although rates of return were still below 
those of many other industries through 1983. Improved rail profitability in 1984 is 
really not surprising, given the large volumes of coal shipped and generally strong 
national economic performance in that year. 

Although not all of the improvements in the national rail system are soley attrib- 
utable to the Railroad Regulatory Reform and Revitalization Act (4-R Act) and the 
Staggers Rail Act, it does appear that the emphasis on relying on the market and 
on standard business practices to establish rail rates has created an environment in 
which railroads can become more efficient. 

The second basic finding of the Policy, Planning and Analysis Study is that rail 
rates for coal as a whole have not increased significantlv, when adjusted for infla- 
tion. Data from the Bureau of Labor Statistics indicate that since the 4-R Act, real 



Digitized by 



Google 



99 

rail rate increase averaged 3.3 percent in the 1976-1980 period and a half of a per- 
cent per year in the 1980-1984 period. When compared to increases in the costs of 
running a railroad, rate increases have been even lower — 0.2 percent annually from 
1980-84. 

I cannot tell jrou how much rates have changed for various classes of shippers, 
because rates established by contracts, which were formally sanctioned by the Stag- 
gers Act and which now cover about 55% of all coal shipments, are confidenticd. 
However, published reports indicate that many shippers have been able to negotiate 
rates that are lower than their published tariffs. Tne national average may obscure 
the fact that rates for some shippers may have risen by an above average amount. 

In the years since passage of the Staggers Act, overcapacity in the co^ and elec- 
tric utility industries has allowed some utilities to shift away from "captive" plants 
and mines. This flexibility has provided some leverage for limiting the monopoly 
power that the railroads might otherwise be able to exercise over coal transporta- 
tion. Such flexibility may well diminish in the future if electricity and coal supply 
tightens. 

Furthermore, there is concern among many shippers that, while their rates may 
not have risen sharply in the last half decade, the railroads have been "on good be- 
havior" for various short-nm political reasons and because they are still "feeling 
their way" in a der^ulated environment. These shippers worry that the passage of 
time may erode the pricing restraint of the last five years. Some shippers are also 
concerned that further mergers and consolidations in the rail industry could lessen 
competition and therefore lead to possible rate hikes. 

We are sensitive to such concerns, and will continue to monitor the situation. At 
the same time, current "good behavior" by railroads may reflect underlying market 
forces. Knowing that coal rates that are nigh enough to cause a shift from coal to 
other fuels for generating electricity or to suppress electricity demand will ultimate- 
ly result in a loss of traffic and revenues, railroads have the incentive to moderate 
rate hikes. The intense competitiveness in the coal industry should provide further 
discipline on the railroads. Furthermore, as new coal supply contracts are negotiat- 
ed, and new power plant sites are selected, the record of various redlroads in their 
pricing policies will inevitably be considered. Such a prospect should provide further 
discipline on the railroads. 

Despite all these competitive forces, there will remain "captive" shippers, who are 
vulnerable to monopoly pricing. Congress recognized this problem and specifically 
directed in the Staggers Rail Act that a regulatory backstop be provided to protect 
captive shippers from unreasonable rate increases. This regulatory protection is im- 
portant to captive shippers because these shippers did not choose to be captive; 
rather their situations are the results of fuel choice and siting decisions made long 
ago in a different planning and regulatory environment. 

Unfortimately, captive is a term far easier to use than to define. By one defini- 
tion — powerplants lacking access to more than one delivery option— we estimate 
that ai)out 40% of coal shipped to utilities is captive. On the other hand, an ICC 
stud^ suggests that if alternative forms of transportation — trucking, conveyor, water 
earner or increased track access — were used for up to the last 25 miles of the haul, 
"captivity" would be 13%. It is unclear how realistic such an approach is; however, 
product and geographic competition could lower the estimates of captive shipments 
in either case. In general, the further into the future one looks, the greater are the 
opportunities for snippers to avoid captivitjr. 

Whatever the exact percentage of captivity in coal shipping, the situation war- 
rants attention, and the Policy, Planning and Analysis study tried to determine the 
cost of monopoly or semi-monopoly pricing. The study team interviewed nine utili- 
ties and examined over 15 additional cases, all of wluch were considered "captive" 
by representatives of the electric utility industnr. The team found that rates had 
increased for some of these shippers but in only a few instances were those in- 
creases at or above 4-6 percent annually, the level authorizing independent ICC in- 
vestigation under Staggers. Some captive shippers allege that their rail rates were 
already unreasonably high before the Staggers Act took effect. The ICC has not yet 
determined the reasonableness of any pre-Staggers rail rates for coal traffic where it 
has found railroad market dominance. On September 3, the ICC issued its final deci- 
sion on ex parte 347, Coal Rate Guidelines. It will now be easier for the ICC to de- 
termine rate reasonableness on pending cases for pre-Staggers rail rates for coal. 

The captivity problem has spawned a variety of proposed solutions, including ad- 
justment to railroad "revenue adequacy" calculations, simplification of market 
dominance tests, charges in "rate reasonableness", refining the Rail Cost Adjust- 
ment Factor, providing eminent domain legislation for slurry pipelines, and adopt- 
ing one of various trackage right proposals. Much of the Policy, Planning and Anal- 
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ysis study is devoted to spelling out such proposals and pointing up their pros and 
cons. While the study has provided much useful information, and has been well-re- 
ceived in many quarters, I want to emphasize that none of it should be considered 
Department of Energy policy. 

The ICC and the Railroad Accounting Principles Board have the lead on these 
issues. I have already met with key staff at each agency, and intend to maintain a 
working relationship with both agencies. I believe that the Railroad Accounting 
Principles Board has the potential for clearing up substantial ambiguities and mis- 
understandings about important accoimting issues that underlie r^ulatory stand- 
ards for rail rates, particularly in regard to the proper allocation of costs. 

I am also encouraged by the progress that the IOC is making in adjusting its regu- 
lations. For example, the Commission has recently proposed a change in the ap- 
proach for determining "market dominance." The proposal would simplify the proc- 
ess of determining ''captivity'' by shifting to the railroads the burden for proving 
the existence of the two forms of competition most difficult to measure: Product 
competition (i.e. whether a shipper can use another type of fuel or purchase electric- 
ity) and geographic competition (i.e. whether a shipper can get coal from another 
source). 

In addition, several changes in the recently released Coal Rate Guidelines appear 
helpful. The Commission has expanded its description of arguments relevant to 
whether railroads are operating efficiently, as required under the Long-Cannon 
Amendments. Also, the new guidelines clanfy that a shipper may establish a group 
of shippers for the purpose of calculating stand-alone costs. In addition, a coal ship- 
per may use a slurry pipeline as a surrogate for competition to the railroad. I share, 
however, concerns of both shippers and some Commissioners that some of these new 
tools available to shippers could be costly to employ. 

In summary, we believe that the Staggers Act has made a nugor contribution to 
restoring the financial and operational hecdth of the rail industry, which is to the 
benefit of coal shippers. At the same time, the rise in average coal rail transporta- 
tion rates has been modest. While improved demand for coal in the future might 
encourage rail rate hikes, numerous long-term possibilities for coal source switch- 
ing, fuel switching and new plant sitings should help discipline such rates. We do 
not currently see any need to revise the Staggers Act. 

On the other hand, there remain problems for captive coal shipments. Various 
proposals to address these problems have been made, and the Policy, Planning and 
Analysis division of Department of Energy will continue to review these and to 
work with the appropriate r^ulatory and advisory bodies — the IOC and the Rail- 
road Accounting Principles Board — to evaluate the enery-related aspects of these 
questions. 

This concludes my prepared testimony. I will be happy to answer any questions 
you may have. 

[The following information was subsequently received for the 
record:] 

Questions of Senator Long and the Answers 

Question 1. Your Department of Energy study found no abuses of railroad rates 
for shipping captive coal. Please tell us what you concluded about the railroad's 
costs of hauling coal. What has happened to those coal hauling costs for the rail- 
roads since the 4R Act? Since the Staggers Act. 

Answer. Estimating rail costs is a very difficult and controversial procedure. Ac- 
curate cost estimates for individual moves cannot be based on Rail Form A revenue 
to variable costs. Accurate costing for a specific coal movement is complicated and 
far beyond the scope of this study. 

At the system level, railroads argue that they have cut costs to improve their 
competitive position in a deregulated environment. Their improved financial condi- 
tion, relative to the condition when the Staggers Act was passed, combined with the 
magnitude of inflation adjusted rate increases in recent years (0.5 percent per year 
between late 1980 and late 1984), support these claims. It is also important to note 
however, that such improvements cannot be traced to individual commodities with- 
out extensive further analysis. Railroads carry numerous commodities which may 
have been subject to vastly differing changes in costs as improvements in rail effi- 
ciency have occurred. 

Question 2. What did you conclude about the relationship of those costs to the 
rates railroads were charging? 
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Answer. As itiirmwfd in qnestioQ 1, PPA's asseasmoit of the reasonableness of 
rate increases is baaed oo (1) the poor financial condition of the railroads at the 
time the Stag^ns Rafl Act was passed, indoding projected raibroad revenue needed 
to beoonie finanrially Tiable; (2) the improvement in the financial condition of the 
railroads since that time; and, (3) the magnitude of rate increases to date. 

Hie study did not draw strong coodusions about the relationship of individual 
rates to tbie costs of individual moves, in part because of the data problems de- 
scribed in Qnestkm 1. In addition, it should be recognised that the economic princi> 
pies underisring the ^^^^OT"^ R>^ Act imply that individual rates will not neoessari> 
ly be very dir ec tly related to the vaiiaMe costs of providing the af^ilicable servke. 

Hie 8taggfis Act a c kn ow l edges that it is a pp ro pr iate for a carrier to cmsider the 
co mp etition and the demand for services in establishing rates. lUs approadi, 
known as difle re n tial pricing, was permitted because econcmiic analysis indicates 
that is an efficient W9j of enabling railroads to cover their total l(»ig-run costs of 
operation. Differential pricing implies that those with fewer options are likely to 
pay hii^ier rates, Le. rates that may be substantially hii^ier than variable costs. In 
other words, rates for all shqipers do not have to provide equal contribution to long- 
run fixed costs to be considered reasonaUe. 

Under a system of differential pricing the relationship between the rate and vari- 
able cost will vaiy according to the competitiveness of the move. A rate for a captive 
shipper will coiver the vaiiaMe cost associated with the move and make a larger con- 
tribution to covering the cost of investments (Le. fixed costs) and profits than rates 
for sh^pers with mnne competition for their moves. In contrast, the rate for a very 
competitive move may only exceed variable cost by a small margin. 

T%is aystem of pricing is used to assure that the railroads operate as efficiently as 
possible and still stay in business. Raising the rate for more competitive moves 
would probaUy result in a loss of the move and the revenues from it On the other 
hand, tf rates on all traffic were set so that all shippers made an equal contribution 
to fixed cost, they would lose competitive traffic and the railroad would probably 
not cover fixed cost and would, therefore in the long run have to go out of business. 

Question S. Do you think the lOCs revenue adequacy test ou^t to be changed? 
Do you have anv reason to believe it will be changed? 

Answer. PPA s analysis compared the \QC methodoloQr to the methodology used 
for afwesBing the revenue needs of the electric utility industry. PPA found the \QC 
revenue adequacy test was more generous in its estimates of the revenue required 
to be deemed financially viable than the method used in the electric utility indus- 
try. It is not dear, however, whether the same methodology for determining finan- 
cial viability should be applied to both industries. Because this is a very important 
and complicated accounting issue, the Railroad Accounting Principles Board will be 
reviewing it. Hie Board has the technical expertise needed to evaluate this issue. 

Question 4. In the course of your study, did anjrone talk to the Department of En- 
ers^s own Transportotion Operations Staff? Were you aware that in March 1981, 
the Department cf Energy itself filed a complaint at the I(X, alleging that the rail- 
roads were charging the DOE unreasonahly high rates for shipments of spent nucle- 
ar fuel and associated equipment? Did you know that 3rour own Department calcu- 
lated that it was pajring rates ranging from 871% to 1220% of variable cost? Did 
3rou know the railroads tried to argue that the Department could ship these items 
on trucks even thou^ they exceeded weight and dimension limitetions for the 
Interstote Hic^wa3rs? Did you know that the Administrative Law Judge foimd that 
your own Department was being charged rates at 436% to 797% of the railroads* 
fiilly allocated cost? Did you know that the Department's case is still pending at the 
ICC and will in all likelihood be decided under the Coal Rate Guidelines? Doesn't 
that suggest to you that there are railroad abuses of captive shippers? Doesn't that 
suggest to you that captive shippers don't have a remedy at the ICC? Do you think 
the taxpajrers are going to win that case based on stand-alone costs? 

Answer. Yes, PPA is aware of the complaint filed by DOE regarding the rail rates 
for spent nuclear fuel and the arguments made to support that claim. DOE's com- 
plaint, like many others that have been before the ICC, was filed under the Savings 
Provision of the Staggers Rail Act (Section 229, codified as 49 U.S.C. 10701(a) nt.) 
This provision cpecificaUy steted that any rate not challenged within 180 days of the 
passage of the Staggers Act could not be challenged thereafter. Because most every- 
one was uncertain about the method that would be used to determine the reason- 
ableness of rates in the post-Staggers period, many shippers took this last opportuni- 
ty to challenge their rates. As the report describes, sMppers who challenged their 
rates during the period when the regulations required to implement the Staggers 
Rail Act were being defined, have often had difficidties. 
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A large part of the evidence in the DOE case centers around the operational re- 
quirements that the railroads claim are necessary to handle the particular spent nu- 
clear fuel in question. The railroads attempt to justify their cost by relying on their 
assessment and conclusion that this spent fuel is very costly to move. 

With respect to the market dominance issue and competition, the IOC has consist- 
ently held that the railroads are market dominant in the carriage of the DOE spent 
fuel. The railroads raised the argument that trucking might be appropriate early in 
the market dominance proceeding and subsequently abandoned it when it was found 
to be impracticable. 

The ICC has stayed the DOE spent nuclear fuel case until such time as the Coal 
Rate Guidelines are finalized. DOE filed an appeal with the Commission objecting to 
the stay and requesting that the Commission apply rate levels in this case that it 
found to be reasonable in an earlier case. 

Question 5. Do you think captive coal shippers can now win cases at the ICC? 
What makes you think coal rates are going to be moderated or disciplined when the 
ICC keeps insisting that all these coal-hauling railroads are revenue inadequate and 
need more, not less, money from their captive shippers? 

Answer. As discussed under question 3, the Railroad Accounting Principles Board 
will be reviewing the revenue adequacy test. However, it is important to remember 
that revenue adequacy is not the only constraint governing the reasonableness of 
rates. A captive coal shipper can have its rates reduced if it can prove that the rate 
it is pa3dng provides the carrier serving it more than is required to cover the long 
run costs (operating costs, capital recovery charges, and a reasonable profit) of an 
efticient move. No profit making enterprise can continue in business unless it is 
able to cover all of these costs. 

The Coal Rate Guidelines, as adopted in 1985, enhance the ability of the shipper 
to made this case by clarifying the definition of stand-alone cost to allow a shipper 
to consider the most efficient system for its needs (e.g. a slurry pipeline for coal) and 
the revenue contribution of all shippers using that system. In addition, under the 
new Long-Cannon procedures, the efficiency of the carrier can be challenged, a pro- 
vision that appears to give the shipper substantial protection against being bur- 
dened with the costs of wasteful management practices. In fact, the ICC announced 
on January 17 that it had ordered a refund to a coal shipper in the first application 
of its new coal rate guidelines. 

Question 6. Please explain why your study found no abuse of railroad coal rates 
when Arizona Electric Power Cooperative, which was one of the utilities studied, 
testified before this Subcommittee to having sustained railroad coal rate increases 
of nearly triple 1977 levels. 

Answer. According to data provided by the Arizona Electric Power Cooperative 
(AEPC) to PPA, the railroad originally quoted a rate of $5.80 per ton in 1973 for 
600,000 million tons per year. When AEPC doubled the volume planned to be moved 
in 1974, the railroad increased the quote to $7.04. According to EEI, the first ship- 
ment moved in early 1977, at a rate of $8.64 per ton. In late 1977, the railroad was 
allowed to increase the rate under the capital incentive rate provision of the 4-R 
Act, which covered movements that required significant rail investments. In subse- 
quent appeals of the capital incentive rate, AEPC argued that the railroad should 
not be allowed to increase the rate by passing through cost-based increases. As of 
May, 1984, the rate was $15.25 per ton. 

In a non-inflationary world, AEPC rates would appear to have almost tripled 
since 1974. However, the period between 1974 and 1984 was one where general infla- 
tionary increases were substantial. Moreover, railroads experienced higher than av- 
erage cost increases, in large part due to the increases in fuel prices. If the rates 
provided by AEPC are adjusted to reflect general inflation (as measured by the GNP 
deflator), the rate of increase is 2.81 percent per year. If adjustments are made to 
reflect increases in the index of inflation in rail costs, the rate of increase is —0.70 
percent between 1974 and 1984 or a decline, after adjusting for inflation, in the ten 
years after the original rate was quoted. 

The Chairman. The next witness is supposed to be Martin (Buzz) 
Fitzpatrick, Jr., Administrator, Office of Transportation, Depart- 
ment of Agriculture. However, I understand he is not in the room 
at this moment. So, we will hear first from Mr. William Dempsey, 
president of the Association of American Railroads. 
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STATEMENT OF WILLIAM H. DEMPSEY, PRESIDENT, ASSOCIA- 
TION OF AMERICAN RAILROADS, ACCOMPANIED BY THOMAS 
TIDD, VICE PRESIDENT OF LAW 

Mr. Dempsey. Mr. Chairman, thank you for having us. I am ac- 
companied by Mr. J. Thomas Tidd, who is vice president of law of 
the association. 

I can easily associate myself with everything that the preceding 
witnesses have said. It seems to me that they have covered the 
issues comprehensively and I do not want to duplicate what they 
have said. 

I will just take a few minutes to review what seem to me to be 
some of the key points. 

The rail industry has entered into a period of recovery, as has 
been said. Last year we had a rate of return of almost 6 percent, 
which is far below an adequate rate of return, but still the best we 
have had in some 30 years. This year is not quite as good, but still 
better than pre-Staggers years. 

That has been done, as has been indicated, not by rate increases 
which have just about paralleled our cost inflation index, but 
rather by cost reductions of various kinds that are detailed in my 
statement. That, it seems to me, is one of the great benefits of Stag- 
gers. That is to say that we have increased our profitability by pro- 
ductivity improvements, and that I think is what all the shippers 
want. 

Senator Rockefeller seems to think that there might be some- 
thing regrettable about that, but I cannot think what it would be. 

I think the best statement of what has happened to the rail in- 
dustry was summed up in a Congressional Research Service report 
recently. They stated that the overall conclusions one might draw 
seemed to be that the Staggers Act probably helped the railroads 
during the recession in the years since 1980, but the profit results 
still are not much better than saving money in an interest-bearing 
checking account. So we have a considerable way to go, but we are 
on the right track. 

As to some of the specific issues, we have, as the committee 
knows, made considerable efforts to resolve our differences with 
the different elements of the shipping community. And in that con- 
nection, I am glad to confirm that we yesterday arrived at an 
agreement with the National Grain & Feed Association with re- 
spect to the difficult question of how one goes about disclosing con- 
tract information to agricultural shippers. We have issued a press 
release, together with that association today, and proposed regula- 
tions will he in the hands of the Commission next week. 

We resolved, as has been indicated, our differences with the Na- 
tional Industrial Traffic League and the Chemical Manufacturers 
Association with respect to competitive access — the question of 
what standards the Commission should apply in connection with 
the canceling of joint rates and through routes and reciprocal 
switching — and the Commission has adopted regulations which sub- 
stantially reflect that agreement. 

Third, we arrived at an agreement with the American Paper In- 
stitute and the National Industrial Traffic League with respect to 
the market dominance issues. The Commission, as has been noted 
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today, has adopted regulations that substantially incorporate those 
recommendations. 

Now, much will of course depend upon how the Commission puts 
those new regulations and rules into effect, but I have every confi- 
dence that they will administer them in the spirit in which they 
have been proposed and adopted. And I may say that of course 
these resolutions do not satisfy all shippers, any more than they 
satisfy all railroads, but they do represent a substantial consensus 
of the shippers that were involved and of the railroad community. 

That leaves pretty much the utility industry and the coal indus- 
try and, to my regret, we have not been able to compose our differ- 
ences with those interests, thoiigh I wish we could. 

In that connection, let me simply address before I close, two of 
the issues that have been discussed here. First, the matter of ade- 
quate revenues. It seems to me that the Chairman and Administra- 
tor Riley have adequately covered that matter. What we are deal- 
ing with here is a standard of earning enough so as to meet the 
current cost of capital. 

To me, it is a self-evident proposition that if an enterprise, over 
the long run, does not earn the current cost of capital, it is going to 
go out of business because it simply will be starved of capital. Tliat 
is self-evident to the utility industry in its own regulatory proceed- 
ings, because that is the standard that it invariably calls for and, 
so far as I can tell, generally gets. 

Nor do I think that it should be particularly surprising that no 
railroad has yet achieved revenue adequacy when one considers the 
deplorable state that the industry was in just 5 years ago, and 
when one considers that since then most of our time has been occu- 
pied in tr3ring to fight through the deepest recession since the 
Great Depression of the 1930's. 

We do have some major railroads that are approaching revenue 
adequacy, and of course we hope that they will make it soon. 

As to coal rates, the matter again I think has been sufficiently 
explored. The Department of Energy study found that there were 
no abuses of monopoly power by railroads in connection with coal 
rates, and all the figures that are relevant from the Bureau of 
Labor Statistics are set forth in my statement. The fact of the 
matter is that in the last 3 years, in real dollar terms, coal rates 
have gone down. They have gone down in real dollar terms if one 
measures the trend since 1972 just prior to the OPEC oil crisis. 
And the short of it is that there has been no sk3rrocketing of coal 
rates, no explosion of coal rates, nothing in the coal rate area that 
would justify, I submit, legislative intervention. 

I should finally mention, I think, that I have included in my 
statement as an appendix an analysis of the relevant Staggers Act 
issues by some 50 of the Nation's leading economists. And I would 
invite your attention to that statement. The list of signatories 
reads like a "Who's Who" of the leading economists in the United 
States. And on each of these controverted issues, including market 
dominance, the use of the current cost of capital and the other 
issues that have been discussed today, including the stand-alone 
cost principle for adjudicating coal rate cases, the economists stand 
squarely behind the action that has been taken by the Interstate 
Commerce Commission. 
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So it is not as if the stand-alone cost principle is something that 
has manufactured out of whole cloth. It is a well-established eco- 
nomic principle. 

Thank you very much, Mr. Chairman. 

Hie Chairman. Senator Pressler. 

Senator Pressler. Thank vou, Mr. Dempsey. I know that you 
represent all of the mcgor railroads in the country and, as such, we 
look forward to working with them. 

I will ask you what I have asked other witnesses today, to take a 
look for the record at what your recommendations would be for the 
Rapid City to Pierre line in South Dakota and the Aberdeen to 
Oaks, North Dakota line, two lines that applied for abandonment 
and were denied abandonment. We are now struggling to come up 
with a plan with shippers and carriers or short line operators, or 
whatever it is going to be, to keep those lines going and keep them 
profitable. 

Mr. Dempsey. Yes, I will be glad to do that. Senator. 

Senator Pressler. Thank you. I think it will be very useful be- 
cause they represent sort of the fringe, the most difficult case sce- 
nario. 

Let me ask you, if necessary for the record, how viable would it 
be to require or encourage a railroad to sell a branch line at or 
below salvage value in order to help the short line purchaser over- 
come any capital investment shortfall? 

Mr. Dempsey. I am not sure that I am familiar enough — in fact I 
am sure that I am not familiar enough with the principles that are 
applied in abandonment cases to answer that. I will have to submit 
a response for the record on that. Senator. 

Senator Pressler. All right, thank you. 

As I have mentioned to several of the previous witnesses, I have 
heard complaints that the railroads often let the lighter density 
lines wither on the vine by not investing in the physical plant. 
That is, it becomes sort of a self-fulfilling prophecy as you don t put 
any capital into it, the shippers stop sending their things, and it 
gete worse and worse and shippers cannot depend on it, so every- 
body just gives up. 

And a railroad can effectively shut down a line or prepare it for 
an abandonment proceeding in this manner. What do we need to 
do legislatively or administratively to prevent that? What standard 
should there be? 

Mr. Dempsey. Well, as to the character of the problem, Senator, 
let me make a couple of comments. I don't have any doubt at all 
that in the days prior to the Staggers Act, and perhaps even in 
some of the days since the Staggers Act, that there has been an 
inadequate investment in some branch lines. 

That has been due, I think as Mr. Riley said, in large measure to 
the fact that the railroads simply didn't have enough cash and, as 
any responsible businessman would, they invested their resources 
where they had the best opportunity to earn a return. 

Now, our cash-flow situation is much better now, so that my as- 
sumption is that that problem has been substantially alleviated. 

And my second comment is that if a railroad has adequate cash 
to maintain, to whatever degree it is efficient to maintain, a light 
density line, the only reason for it not to do so is if the line is not 
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profitable. So it is bad management, it seems to me, not to make 
that investment if the profitability prospect is there. 

I am not saying that railroads never make bad management deci- 
sions, but it is bad management. So it should be something that 
self-interest would police. Now, the Commission indicated that it 
does consider in abandonment cases whether or not there has been 
a deliberate and, I take it, an unjustified failure to invest in the 
line. And I don't know what else to suggest except to encourage the 
Commission to continue in its exploration of those issues on a case- 
by-case basis. 

Senator Pressler. I think one thing that we have found as some- 
what lacking in the Interstate Ck)mmerce Act is a definition of at 
what point a carrier either maintains the lines or divests them 
before they deteriorate. We are going to have to get a definition — 
maybe we will have to do it legislatively — to determine at what 
point the divestiture should occur, because the way the State is 
written, the railroad that wants to abandon a line has an incentive 
actually to kind of let it die on the vine. 

And fortunately the two in South Dakota, abandonment was not 
allowed. So now I think the railroads have turned around and are 
working hard to upgrade them and work with various agencies. I 
think that is something we need to define more. 

Mr. Dempsey. Let us take a careful look at that problem. I appre- 
ciate the point that you make, and see if we have any constructive 
suggestions to make. 

Senator Pressler. We would appreciate that for the record. 

Next, is the current amount of antitrust immunity adequate to 
encourage regional spinofiTs of light density lines? Is there a need 
for more immunity in this area, or could you accomplish these 
spinoffs with less? 

Mr. Dempsey. I am sorry. I don't know why immunity would be 
required. I cannot think right off hand what the problem would be. 

Senator Pressler. It would be spinoffs to short line railroads. Is 
the current amount of antitrust immunity adequate to encourage 
regional spinoffs to light density lines? 

Mr. Dempsey. I just do not see what the antitrust problem is. 
Why would there be a problem if a large railroad is spinning off 
part of its system to a smaller railroad? I don't see anything anti- 
competitive about that. That sounds to me as if it is procompeti- 
tive, if anything 

Senator Pressler. Well, if there are two railroads working to- 
gether, you could have an anticompetitive situation. 

Mr. Dempsey. Two trunkline carriers? 

Senator Pressler. Yes. 

Mr. Dempsey. Spinning off— I guess I just don't quite understand 
the factual context. 

Senator Pressler. A major railroad spinning off to a r^onal 
railroad then. In that case there could be. 

Mr. Dempsey. Well, I certainly have not heard of any problem 
like that. It seems to me that if the large railroad spins off part of 
its business to a smaller railroad or to a regional rsdlroad, that 
ought to serve to enhance competition rather than to repress it. 

But obviously somebody has raised a problem. I will simply have 
to reflect on it but I cannot think of any reason for concern. 
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Senator Pressler. All right. 

Are there any restrictions against a class I carrier owning a siza- 
ble share of a r^onal spinoff? 

Mr. DsifPSEY. Well, any ownership of that sort would have had 
to have been approved by the Interstate Commerce Commission if 
it involved acquisition of control. So if it is a non-control-stock ac- 
quisition, then nothing is required, but notling is violated. If it is a 
control acquisition, then there is requirement for approval by the 
Commission. 

Senator Pressler. What would be your recommendations of 
changing the ICC's revenue adequacy test to a method that is more 
like the benchmarks that investors use, or like the methods em- 
ployed by public utility commissions? 

Mr. DebtIPSey. Let me say one thing about regulation by public 
utility commissions, and it really is in response to something I 
think Senator Ford Sfdd when he suggested that we ought to be 
regulated like the utilities, and the stand-alone cost test should go 
in favor of utility type regulation. 

I would be delighted with that. If the Congress would pass a bill 
that would treat us like utilities so that all captive shippers would 
be required to use railroads, just like all customers in the Pepco 
service area are required to use Pepco. We would then be guaran- 
teed a rate of return on equity of between 15 and 17 percent, which 
is where the utilities are, and the captive shippers would then have 
to pay whatever is necessary to give us that rate of return. The 
AAR would be the first to endorse that legislation. 

Now, as the chairman said, obviously that cannot be done be- 
cause we operate mainly in a competitive market. As to the ade- 
quate revenue standard, it has been suggested — and would be pro- 
vided in the CURE bill, as you indicate, I think, by your question — 
that different criteria would be used such as cash flow, debt to 
equity ratio, market performance and all that sort of thing. 

Those were the things that the Commission employed under the 
old 4-R Act, and they found railroads revenue adequate with rates 
of return as low as 5 percent. Now, that is a going out of business 
sale. The only appropriate standard is the one that the Commission 
has adopted. 

The implication is that, if you have different standards, you 
could have a railroad that does not earn the current cost of capital 
determined to be revenue adequate. But if a railroad does not earn 
the current cost of capital, I think it is absolutely indisputable that 
over the long run it will go out of business. That is what they were 
doing for 30 years. They were disinvesting, and if anyone wants to 
see the railroad industry back in that situation, the fastest way to 
put them there is to change the revenue adequacy test. 

So the short of it is, I would favor that. 

Senator Pressler. Thank you very much. 

The Chairman. Mr. Dempsey, thank you very much. 

[The statement follows:] 

Statement of Wiluam H. Dempsey, President, Association of American 

Railroads 

Mr. Chairman and members of the Subcommittee, I appreciate this opportunity to 
review with you the railroad industry's experience under the Staggers Rail Act of 
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1980 (''Staggers''). I will discuss first the impact of Staggers, then examine the prin- 
cipal areas of controversy on which you have requested comment. 

THE IMPACT OF STAGGBRS 

The Pre-Staggers Era. — I will not dwell on the conditions in the railroad industry 
that, in 1980, presented the Congress with the choice of either unfettering the rail- 
roads or nationalizing them. But because the critics of Staggers are now urging a 
return to the status quo ante, or worse, a brief reminder of the conditions which 
prompted the Congress to enact Staggers is in order. 

First, a few figiu-es: By 1977, some 47,000 miles of track were under speed restric- 
tions because of dangerous conditions. By 1978, there was more than $5.4 billion in 
deferred track maintenance (excluding Conrail). By 1979, 22 percent of the railroad 
system was in bankruptcy. During the 1970's the railroad industry's return on in- 
vestment never reached 3 percent and, in the period 1975 through 1978, was below 2 
percent. 

While the events of the 70's provided the spur to Congressional action, they were 
only the culmination of a state of economic decline that began for the railroads at 
the end of World War I. And, in retrospect the reasons were clear. The advent of a 
federally funded highway system during World War I presaged the eventual loss of 
much of the railroads' passenger and freight business, and tiie explosion in federal 
investment in the airport, airwav, highway and waterway systems following World 
War n brought the realization. The railroads' share of intercity freight fell from 67 
percent in 1946 to 36 percent in 1979. The railroads' share of intercity conunercial 
passenger business declined from about 65 percent in 1946 to less than 5 percent in 
1970, when Amtrak was created. 

The plain and simple fact was that the development of new modes of transporta- 
tion and federal investment policies were creating strong competition for the rail- 
roads while federal and state regulatory policies were keeping in place a level of 
railroad service and infrastructure which the marketplace was unwilling to support. 
The net effect of these policies was to hold rail rates down and rail costs up. The 
bankruptcies of the 70's provided conclusive evidence that private investors were 
not willing to underwrite the resulting losses. The choice before the Congress was 
clear — continue down a regulatory path that could only lead to nationalization or 
allow economic forces to play a much larger role. It wisely chose the later course. 

The Essence of Staggers.— The notion of deregulating the railroads was first ex- 
pressed in the "4-R" Act of 1976— two of the four "R's^ being "regulatory reform." 
While modest in scope, the Act did recognize that regulation of rail rate ceilings was 
no longer necessary where competition existed. It also recognized that the r^^a- 
tory hurdles established for the abondonment process had to be lowered if the rail- 
roads were to be relieved of the burdens of uneconomic service. But, by and large, 
the 4-R Act dealt only with a few pieces of regulatory reform. In the Staggers Act, 
the Congress went the last mile and put in place a coherent program for ultimately 
creating an economically rational railroad system. This is reflected in the first three 
policy pronouncements of the Act: "to allow . . . competition and the demand for 
services to establish reasonable rates"; "to minimize the need for Federal regulatory 
control . . ."; "to promote a safe and efficient rail transportation system by allowing 
rail carriers to earn adequate revenues . . .". 

The key provisions of the Act give substance to these policies: 

The Interstate Commerce Commission ("Commission") is directed to consider a 
railroad's need for adequate revenues in setting maximum rates; 

Rate increases needed to meet cost increases cannot be challenged; 

For rates below a prescribed level effective competition is conclusively presumed 
and their reasonableness cannot be challenged; 

Collective ratemaking is, in effect, eliminated; 

Contract rates are authorized; 

The abandonment process is improved; 

The Commission is granted broad exemption powers; and 

The states are required to apply federal standards and procedures in regulating 
intrastate traffic. 

Consistent with the policy direction established by the Congress, the Commission 
has strived to implement the Act through regulations that rest on economically 
sound underpinnings. 

The Effect of Staggers. — Staggers has been a significant factor in the improving 
financial condition of the railroads. The rates of return on investment have been 
3.98, 2.11, 4.29 and 5.71 percent for the years 1981-84, respectively. While these 
rates of return are 1-2 percentage points higher than those experienced during the 
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invested in equipment. Because of these substantial investments— aided by the in- 
creased cash flow resulting from changes in the tax laws — the rail plant today is in 
far better shape than it was a decade ago. And this improvement has come during a 
period in which we witnessed the deepest recession since the 1930's — a recession 
that in prior years would have taken many railroads into bankruptcy. 

While doubtless other factors were at work, the improvements in the physical and 
financial condition of the railroad system in the post-Staggers period have to be at- 
tributed in large measure to the managerial and marketing incentives provided by 
Staggers. While the railroads still have a long way to go, Staggers has put them on 
the right track. 

The Principal Areas of Controversy.— The arguments being advanced by those 
seeking to revise Staggers are filled with phrases such as ''abuse of monopoly 
powers" Eind "ever-increasing rate demands." Since data such as the foregoing and 
data that will follow belie those arguments, what is the real issue? When the sur- 
face arguments are swept aside, it comes down to this: Are the full costs of rail serv- 
ice going to be paid by the users of rail service? Stated another way: Is the nation to 
continue on the course of attempting to regulate the railroads in an economically 
rational manner? I would urge that the principal areas of controversy be considered 
with that issue in mind. 

The Adequate Revenue Standard. — The 4-R Act of 1976 directed the Conunission 
to promulgate standards and procedures for determining adequate revenue levels 
for the railroads. The standards adopted by the (Commission in 1978 included a vari- 
ety of tests, the application of which permitted it to find in 1978 that 13 railroads 
had achieved adequate revenue levels: These "revenue adequate" railroads were 
earning rates of return on investment as low as 4 percent. 

The Staggers Act directed the (Commission to initiate a new proceeding to deter- 
mine adequate revenue levels. In that proceeding (Ex Parte No. 393), a voluminous 
record was developed. There were 34 filings comprising over 1500 pages of com- 
ments. Submitted with the comments were the statements of 21 experts including 
professors of economics and fingmce from our leading universities, economic consult- 
ants, transportation consultants, management consultants, fingmce consultants, in- 
vestment bankers and public accountants. There was one filing on behalf of the rail- 
road industry, 13 filings on behalf of the electric utilities, 11 filings by major indus- 
try groups representing some 3,000 corporations, 2 filings by federal departments, 
and 3 by state agencies. On this record, the (Commission concluded that revenue ade- 
quacy should be determined on the basis of a single standard — a rate of return on 
investment equal to the current cost of capital. 

The principal critics of this standard are the electric utilities. In testimony before 
this Subcommittee two years ago, the witness appearing in behalf of the Edison 
Electric Institute stated that: A fundamental error . . . has been the Commission's 
adoption of a completely unrealistic definition of railroad revenue adequacy . . . 
That is, a railroad would not be deemed revenue adequate unless it were earning a 
rate of return equal to its costs of capital. 

The standard the utilities condemn for railroads is the standard they insist be ap- 
plied to themselves. To document the hypocrisy in the utilities' position, the AAR 
undertook to examine in depth the utilities' arguments before their own regulatory 
bodies. Our study is attached hereto. ^ (Attachment 1) The following quotation of 
statements made by utility representatives when addressing their own need for rev- 
enue are taken from that study: 

The rates charged for electric power must . . . provide a fair, reasonably competi- 
tive return to shareholders, who make new investments possible. (Chairman of the 
Board, Edison Electric Institute) 

[T]he regulatory body's charter should be to approve rates of return equal to what 
could be earned in a free market, and the means for the utility to earn such a 
return. (Chairman of the Board, American Electric Power (Company) 

The cost of capital is not what theorists or regulators believe it should be, or what 
they would like it to be, but what the capital markets say it is . . .. [T]herefore, 
capital must be given the opportunity to earn a rate of return commensurate with 
the supply and demand forces at work in the marketplace. (A witness for American 
Electric Power (Company) 

The utilities carry these arguments further and assert that a failure to permit 
earnings equal to the cost of capital is not just unfair to their investors, it is confis- 
catory! (See, Part I, pp. 4-5 of Attachment 1). 



2 The attachments submitted have been retained in the (Committee files. 
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'Rie utilities' aiguments in thor own behalf are eoonomically sound. If any firm 
is to stay in business ov«r the long run, it must be allowed to earn its cost of capital. 
The utilities* attempts to distinguish the railroads finom themsdves and aU other in> 
dustries in this regard are as wroog as they are self<«erving. 

'Rie correctness of the CcMnmisBicHi s revenue adequacy standard has recently be^i 
affirmed by a group of 56 onin^it economists including two Nobel Laureates, two 
chairman and two former members of the Council of Economic Advisers, a past 
President of the American Economic Association, and holders of numerous other 
distinguished positions. In a stat^nent issued last February which examined some 
of the key arguments being made in opposition to Staggers and its implementation 
by the CcNnnussion, these economises stated that the ''ai^ropriate standard U}r de- 
termining the adequacy of railroad revenues is a rate of return equal to the current 
cost of cafMtaL" The econcMnists' statement (hereafter "Economists") is attached. (At- 
tachment 2). 

In arguing for a variety of financial tests rather than the single cost of capital 
standard, the utilities are seeking short-term gains for themselves — in the form of 
lower taxes — ^at the risk of long-term losses to the nation at laige through disinvest- 
ment in the railroad system, lliey rationalize their position by arguing that current 
stock prices and the diversification efforts of some railroads are proof that a rail- 
road can be revenue adequate notwithstanding the fact it is not earning a rate of 
return equal to the current cost of capital. The fallacies in these arguments, which 
were put forth at some length in papers prepared by the Consumer Federation of 
America— a member of C.U.RE. — have been concisely described by Theodore E. 
Keeler, Professor of Economics at the University of California, in two separate com- 
ments. In the first (Attachment 3), he deals with the stock price argument 

A third place in which I disagree with the CFA report on rail financial viability is 
in their interpretation of the financial markets' valuation of rail securities. . . . 

These [Value Line] projections (and, importantly, the stock market values of com- 
panies) are likely based on expectations of a continuation of the current regulatory 
environment. If the current proposals [the C.U.R.E. proposals] are enacted, it is diffi- 
cult to see how projections of earnings (and corresponding stock values) could go up. 
To the contrary, they would probably fall, and in that case the ranking of the rail- 
road industry would also fall to below average. Thus, the financial markets could 
very easily be sa3dng that it is only under the current regulatory environment (with 
current trends in regulatory policies projected into the future) that mc^or rail firms 
could hope to earn an opportunity cost of capital (by opportunity cost of capital, I 
mean the return on investment eamable by investors in other industries with equiv- 
alent risks. If railroads fail to earn an opportunity cost of capital, they will have 
difficulty attracting the capital they need to survive). 

In the second (Attachment 4), he comments on the diversification argument: 

In its earlier paper on the financial condition of the railroad industry, the CFA 
took the fact that msmy railroads are investing in non-rail subsidiaries as evidence 
that railroads are earning execessive profits. The point of my comments on the CFA 
report was that there is no connection between a firm's profit level and its tendency 
to spin off assets into subsidiaries in different lines of business: the decision to do so 
could as easily occur when a firm has too low a profit level as it could if a firm were 
earning a normal or excessive level. I took the case of the Penn CJentral as the most 
extreme case of a firm earning an inadequate return spinning off its assets in such 
a way. If in fact a firm could spin off assets when earning an inadequate, adequate, 
or excessive return, it follows that such behavior is totfdly irrelevant to the question 
as to whether the firm is earning an excessive return. 

To sum it up, the Commission's adequate revenue standard is consistent with the 
objective of the Staggers Act, supported by a record that has withstood judicial 
review all the way to the Supreme CJourt,^ blessed by the nation's leading econo- 
mists, and opposed principally by an industry which demands that the same stand- 
ard be applied to it. 

The Market Dominance Standard.— The concept of market dominance was intor- 
duced in the 4-R Act of 1976. The Act withdrew the Commission's jurisdiction over 
the maximum reasonableness of rates except where it found the railroad to have 
market dominance. The term was defined as "the absence of effective competition." 
In implementing the Act, the Commission issued regulations containing a number of 
presumptions, the cumulative effect of which was to find the railroads market domi- 
nant in most cases. The effect of the regulation proved to be directly contrary to a 



» Cert denied, 108 S.CT. 2463 (1983). 
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study by a consultant to the Ck)mmission which found that 85 percent or more of 
rail tramc was subject to effective competition. 

In Staggers the Congress created a statutory threshold for Commission jurisdic- 
tion based on a revenue-to-variable cost ratio set initiallly at 160 percent but esca- 
lating over a four-year period to a maximum of 180 percent. With the enactment of 
this provision, the Commission proposed revising its market dominance standards, 
which had included, as one of the presumptions of market dominance, a revenue/ 
cost ratio of 160 percent or more. In its final rule, the Commission dis(»u:ded its pre- 
sumptions and issued guidelines for determining market dominance based on a con- 
sideration of all of the competitive circumstances surrounding the move, including 
the existence of geographic or product competition.'* 

The Commission's decision was appealed on the ground that the statute did not 
permit consideration of product or geographic competition. The courts upheld the 
Conmiission's interpretation of the statute and the reasonableness of its regulation. 
In upholding the Commission, the Court of Appeals (5th Circuit) states: "Nothing in 
the 4R Act requires the ICC to make its decisions in a regulatory vacuum ignoring 
the practical effects of indirect [product or geographic] competition. Undoubtedly, if 
the ICC was required to ignore the effects of indirect competition, certain rates 
would become subject to r^^atory intervention even though the rate is governed 
by market forces. (719 F.2d 722 at 779)'* 

While the railroads firmly believed the Commission's rule to be correct, they also 
• recognized that some shippers had concerns which warranted consideration and 
compromise if possible. Under the auspices of the Commission procecKling Ex Parte 
No. 446, which was instituted to permit railroads and shippers to explore means of 
reconciling differences arising under Staggers, the railroads began discussions of the 
market dominance issue with the A meri can Paper Institute (.^I) and tiie National 
Industrial Transportation League (NTTL). Out of those discussions came an agree- 
ment to petition the Commission for the following revisions to its market dominance 
guidelines: 

1. The burden of proving the existence of effective geographic or product competi- 
tion would be borne by the railroad rather than the shipper. 

2. The criteria for determining whether geographic or product competition pro- 
vides effective competition would be broadened and clarified. 

3. The fact that a railroad faces geographic or product competition with respect to 
a receiver would not, in and of itself, establish the existence of effective geographic 
or product competition vis-a-vis a producer; and the fact that a railroad faces geo- 
graphic or product competition vis-a-vis a producer would not, in and of itself, estab- 
lish the existence of effective geographic or product competition vis-a-vis a receiver. 
In any individual rate case, a railroad seeking to establish that receiver alternatives 
effectively restrain railroads vis-a-vis producers, or that producer alternatives effec- 
tively restrian railroads vis-a-vis receivers, would bear the burden of proof as to that 
issue. 

The Commission issued a notice of proposed rulemaking incorporating these revi- 
sions last April. After reviewing comments it has voted to adopt the revisions with 
some technical amendments. Its written decision should be issued shortly. 

With the adoption of these changes, there remain no legitimate issues with re- 
spect to market dominance. It is beyond dispute that geographic and product compe- 
tition exist. The shippers' principal argument against the use of geographic and 
product competition has been the difficulty in their carr3dng the burden of proving 
its ineffectiveness. With the change being adopted by the commission, the railroads 
will now bear the burden of proving that product or geographic competition not 
only exists but that it is of such force as to constrain effectively the rate being 
charged by the railroad. 

The Coal Rate Guidelines. — ^The dispute with respect to the coal rate guidelines 
which the commission has been considering for several years, and which it recently 
adopted, presents even more sterkly thsm the dispute over the adequate revenue 
standard the issue of whether the railroads are to be regulated in an economically 
rational manner. 

The economic issues involved are simple and straightforward. If any business is to 
survive in the long run, its revenues must cover its costs, including the current cost 
of the capit€d invested in the business. If the investor cannot earn the cost of cap- 
ital, he ^1 transfer his capital to some other business. 



* Geographic competition stems from the ability of a receiver to obtain the same product from 
another source. Product competition stems from the ability of a shipper or receiver to substitute 
a product for the one covered by the rail rate in question. 
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Unlike electric wtiHtifK, the xsilnaadB have not been given « monopoly franchwy 
wiUi ^Hiidi»an tbebasiBof am amn g t ooa priangsysbem. they can be aasnred rer- 
mues equal to tlieir ooate. lb the oonxrazy. me raibnndB are ttmr nn a lT y in the same 
position as aD odier IwiiM m a in the wan|irtiii*^ aecsor. At most, federal regulation 
hcdds out to tliem only the opporumity to obtain revenues that cofver tfaeir costs. 
There are no gu arante e s . 

Hie effjcient use of xesouroes l e iiuii e b that serrioes be p u ni ded at the least cost 
If the railrondB cannot lawiii e the least cost aerrioe. they should not be used and, 
given the pervasiveneBB of c ump e titi on, they viU not be used.* Hie task for the rail> 
road managPT is to determine bov to ptwid e and price his sercioes so as to mazi> 
miae net revenue. As in aD h n sinfiw i fc , the drmand for rafl sernoes varies. Some 
shmpers would not miss the raiboadB if they vanidied tomorrofw. Oth»s mi^t 
suror mild short run prnWems. Some would snfifer aev t ini long run problenA. Faced 
wiUi a wide spec trum of demand the rafl manager must dififerentially price his serv- 
ices as competitive farces permit.* 

The CommisBian's task is to decide what oo^t to be the ceiling on the rates 
charged the less competitive or so-called ''captive" trafiSc In making that deComi- 
nation, the CommisBian must start with one statutory ''given:'* 

In determining whether a rate estahlisheH by a rail carrier is reasonable . . . the 
CcmmiiaBion shall recognise the pcdicy of this title that rail carriers shall earn ade- 
quate revenues. . . .'^ (49 U.S.C § KTIOl^nZM 

To that statutory mandate is added the statutory qualification that ''adequate rev- 
alues" be no more than those necessary "under honest, eomomical, and efficiuit 
managanent" (49 U.S.C. § l(r704(aK2l). 

To those two eiqi r ess statutory provisions, there is added the element of fairness 
and efiBdency in the use of resources. One rail shiftier should not be required to 
bear the costs of any fiidlities en- services from which it derives no benefit. 

After several unsuccessful attonpts to prescribe arbitrary tests of rate reasonable- 
ness fen- coal, the Comnuasion pr oposed in 1983, and has now adopted, the only eco- 
nomically rational test— the socalled "stand-alone" test Tlie coal and utility inter- 
este have attacked this test on the ground that it would require, in effect, that each 
shipper be charged the cost of building its own railroad. That is nonsense. 

The stand-alone test rests on the truism that someone has to pay for the rail serv- 
ice which the shi]q)ers believe is necessary and on the principle that that "someone" 
should be the shippers who use the service. Because there are economies of densitjr 
in railroading, the more shippers a railroad serves the better, as long as each addi- 
tional shipper is charged no less than the marginal cost of the service it uses. To 
take advantage oi these economies, under the stand-alone test the captive shipper is 
free to define the rail service it requires in conjunction with any group of shippers it 
selects. The stand-alone cost is the cost attributable to a railroad of the size selected 
less the revenue derived from all other shippers using the defin«i railroad. 

Because oi the contribution from other shippers, the captive shipper would never 
be put in the position of pajdng in effect for building its own railroad except where 
it was the sole shipper over that railroad. In that circumstance, it should pay the 
full cost. The construction of single purpose railroads serving utilities is not un- 
heard oi. The March 11, 1985 issue of Traffic World contained an article by an offi- 
cer of Western Fuels, Inc., in which he states: 

Plains Electric Generation and Transmission Cooperative, Inc., Western Fuels As- 
sociation's New Mexico member, is the owner and operator of the Plains Esccdante 
generating station. Plains has signed a long term coal contract with Western Fuels 
to purchase coal from a mine located 30 miles from its new power plant. Prior to 
making long-term commitments to the coal resource. Western Fuels studied various 
transportation options to cover the short haul to the plant. It looked at which 
common carrier could provide the requisite service, and whether conveyors, trucks 
or a "captive" railroad could be used. We settled on the "captive" railroad. Western 
Fuels supplies the plant's fuel requirements at a price tied directly, by contract, to 



* This point invites a discussion, which I will foreso in this hearing, of the reasons why all 
modes of transportation should be required to bear uie full costs of the facilities they use and 
thereby avoid tne competitive disadvantages created by hidden subsidies such as unrecompensed 
governmental investaient in transportation facilities. 

' The reasons why this is so are explained at length in Attachment 5 to this statement. Suf- 
fice it here to note that if all shippers were charged a rate equal to the railroads' average cost of 
service, most competitive traffic would be lost because it could move more cheaply by another 
mode of transportation and the resulting revenue loss would have to be made up by the shippers 
most dependent on rail service. So, in the long run, under average cost pricing the truly captive 
shippers would be the only ones left using the rail service and those shippers would be required 
to bear all of the railroads' remaining costs. 
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the cost of the service. The private, single-purpose railway, owned by Western Fuels, 
is obviously far removed from the whims of a deregulation-minded IOC or Congress. 

In this case, the cost of building a railroad was found to be less costly than locat- 
ing the plant at the mine site and less costly than alternative modes. The utilities 
see nothing outrageous about paying stand-alone costs in that context and the prin- 
ciple is identical where existing rail facilities are being used. They are required to 
pay no more than they would pay if a new competitor to the railroad were to enter 
the market and provide them with the least cost alternative service. 

In the coal rate guidelines which the Commission recently adopted it has attempt- 
ed to meet some of the more legitimate concerns expressed by critics of the propped 
rule. First, the final regulations make clear that a railroad that is revenue adequate 
over time cannot raise the rates of a captive shipper. Equally important, they reem- 
phasize that "a rate may be unreasonable even if the carrier is far short of revenue 
adequacy." Thus, while a carrier's revenue adequacy places a cap on the rates it 
may charge a captive shipper (beyond simply keeping pace with inflation), a carri- 
er's lack of revenue adequacy cannot be used to justify a rate that is otherwise de- 
fective. The Commission s decision should put to rest the erroneous, but often-re- 
peated, allegation by advocates of reregulation that the Commission will find no 
rate unreasonable as long as a carrier revenue inadequate. 

Second, the Commission responded to complaints by some captive shippers that 
they are forced to subsidize inefficiency. It ruled that captive shippers cannot be re- 
quired to cover any portion of a railroad's revenue adequacy shortfall (the difference 
between revenues required to generate a return equal to the cost of capital and a 
railroad's actual revenues) that is attributable to traffic or facilities that fail to 
cover their directly variable costs. Under the modified guidelines, the amount by 
which a railroad's traffic or facilities fail to cover their directly variable costs will 
be deducted on a doUar-for-doUar basis from the revenue adequacy shortfall that 
captive shippers might otherwise be expected to cover. Any demonstrated operating 
inefficiencies likewise will be deducted. This provision guargmtees that no railroad 
will be compensated for inefficiencies, or realize a windfall through prices that cover 
the renewal of equipment or facilities that will not be replaced. The bottom line is 
that the rates paid by captive shippers will be held to the absolute minimum needed 
for an "honest, economical and efficient" railroad to earn a return sufficient to 
renew that portion of its equipment and facilities that can cover at least its long 
run marginal costs, after charging competitive traffic all that that traffic will bear. 

Third, the Commission made clear that stand-alone costs may be represented by 
the costs of any transportation alternative, including the costs of a coal slurry pipe- 
line. This will assure that the stand-alone cost represents the minimum rate an eco- 
nomically efficient competitor would have to charge to earn an adequate return on 
its investment. The Commission's approach guarantees that no captive shipper will 
be required to pay for services from which it derives no benefit, or to pay more than 
the rate efficient competition would dictate for its traffic. 

Finally, the Commission's rules do away with the controversial "inflation plus 15 
percent formulation" for rate increases contained in its proposed rule which had, 
justifiably, distressed many shippers. This formulation was universally criticized, 
and the railroads were among the most vocal critics. In response to this criticism, 
the regulations adopted by the (Commission require review of every rate increase it 
approves to determine whether the new rate would cause significemt economic dislo- 
cations that could be mitigated by requiring that it be phased in. This regulation 
insures that, in those instances in which rates on captive traffic are proposed to be 
raised by more than the rate of inflation, the timing as well as the reasonableness 
of the increase will be considered. 

The Economists' views as to the correct standard for the reasonableness of rates 
coincide with those of the Commission. I refer you again to Attachment 2. They 
state: 

"In setting 'reasonable rates', which we take to mean rates that encourage the 
efficient use of resources not only of the railroads and their customers but also of 
the entire economy, the following principles should apply: 

'Where marginal cost pricing produces total revenues that are less than total 
cost, some form of pricing that reflects the responsiveness of demand to price 
(Ramsey-like pricing) is economically efficient and, where returns are below the 
market cost of capital, is essential for railroad financial viability 

"Rate prescriptions based on fully allocated cost or other ratios of rate to cost are, 
in such circumstances, arbitrary and inefficient 

"Defined as the cost a rail carrier would currently have to incur to furnish a par- 
ticular service or group of services in isolation, 'stand-alone' costs provide, in princi- 
ple, an objective standard for setting the maximum price a railroad, whose revenues 
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are inadequate, should be permitted to charge in markets where competition is not 
effective." 

You will not hear from the coal and utility interests any economically sound al- 
ternative to the Commission's coal rate guidelines. What you will hear is the asser- 
tion that there, and elsewhere, the Commission's sin is that it has not ''balanced" 
the needs of the shipper with those of the railroads as the Congress "directed" it to 
do in Staggers. That argument deserves careful scrutiny. 

It rests on a provision in section 3 of the Staggers Act, the "Goals" section. After 
stating that the purpose of the Act "is to provide for the restoration, maintenance 
and improvement of the ph3rsical facilities and financial stability of the rail 
system, the section lists five further goals: 1. to assist the railroads in rehabilitat- 
ing the railroad system; 2. to reform regulatory policy in order to create a healthy 
railroad system; 3. to assist the railroads "to remain viable in the private sector;" 4. 
"to provide a regulatory process that balances the needs of carriers, shippers, and 
the public;" and 5. to assist in rehabilitating and financing the rail sjrstem. 

Thus, four of the five goals of Staggers involve the creation of an economically 
viable railroad system. It is in that context that the regulatory process is to "bal- 
ance" the needs of carriers, shippers and the public. When one looks behind the ac- 
tions the coal and utility interests are urging upon the Congress which are sup- 
posedly designed to "balance" their needs with the carriers needs, it is clear that 
^balancing" is a euphemism for "subsidizing" and that the needs of neither the car- 
riers nor the public are anywhere to be seen: 

They want a revenue adequacy test that will not 3deld railroad investors a rate of 
return equal to the cost of capital (which the Economists state is wrong). 

They want a market dominance provision that does not take full account of com- 
petitive forces (which the Economists state is wrong). 

They want a rate reasonableness standard based on a fully allocated cost concept 
(which the Economists state is wrong). 

They want to cut the link which Staggers created between the reasonableness of a 
rate and a railroad's need for revenue (which is to say that a railroad does not need 
adequate revenue). 

They want to strike the provisions of Staggers that recognize the need for differ- 
ential pricing (which the Economists state is wrong). 

They want to compel the establishment of joint rates and reciprocal switching 
charges at levels that ignore competitive factors (which the Economists state is 
wrong). 

They want to severely limit the authority of the Commission to exempt railroads 
from regulation (which means that even where there is an absence of market power 
railroac^ should be regulated). 

They want to make the abandonment process more restrictive (which flies directly 
in the face of their charge that the railroads are slow to abandon uneconomic prop- 
erty and thereby reduce the investment base). 

And, finally, they want to restore to the states the authority to hold intrastate 
rates below the level of interstate rates (which in the pre-Staggers years cost the 
railroads billions of dollars in lost revenue). 

In sum, the coal and utility interests' legislative proposal to correct the alleged 
imbalance in the implemenation of Staggers is a transparent effort to once again 
receive a subsidy from rail investors through going-out-of-business rail rates. Plain- 
ly, the expectations built up over 90-odd years of regulation are not easily altered. 

We come back to the realization embodied in Staggers — someone has to pay for 
the railroad services the shippers say they need. The Congress cannot heed the self- 
serving pleas of the coal and utility interests without, at the same time, addressing 
that issue. ^ 

Coal Rates. The facts indicate that there have seldom if ever been special interest 
pleas more deserving of rejection than those being made by the coal and utility in- 
terests. The electric utility industry has for several years now been proclaiming that 
"skyrocketing" rail coal rates are driving up the cost of electricity. The fequency 



"^ I must confess to some puzzlement as to why the electricity consumers of this nation (1) 
were able to pay for an eight-fold increase in the price of oil and a near four-fold increase in the 
price of coal betv/een 1972 and 1981; (2) have paid for a $7 billion increase in earnings to utility 
investors between 1981 and 1984; and (3) are being asked by the utilities to pay for billions of 
dollars of investment in nuclear power plants which will never become operational, but (4) the 
requirement that they pay the cost of maintaining the rail transportation system the utilities 
say they need brings busloads of coal and utility lobbyists to Capitol Hill seeking reregulation of 
the railroads. If their concern really is for the consumer of electricity, they have obviously 
picked the wrong case. 
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with which that allegation is made is inversely proportional to the evidence support- 
ing it. In the report appended as Atachment 1, the AAR looked very closely at the 
causes of the massive increases in electric utility rates. Not at all to our surprise we 
found that the increases had a lot to do with electric utility profits and very little to 
do with rail coal rates. The following quotation from page 7 of Part 11 of the report 
sums up the matter quite nicely: 

While [electric utility] fuel costs relative to revenue fell from their 1981 peak, 
they did increase in absolute terms — costs in 1984 being $842 million (or 2.3 percent) 
higher than in 1981. Some of that increase was due to increases in the delivered 
price of coal and other fuels. (See Table 1.) But, in the case of coal, the increased 
cost is due for the most part to increased consumption. As shown in Table 7, the 
utilities consumed 67 million tons of coal in 1984 than in 1981 — an increase of 11 
percent. 

But the crucial fact to note is this— while fuel costs were increasing by $842 mil- 
lion between 1981 and 1984, the utility industry's totfd revenues were increasing by 
$24.4 billion! Thus, only 3 percent of the increase in revenue went to pay increased 
fuel costs. Where did the rest go? More than $7 billion of it — or 29 percent — ^went to 
utility investors in the form of increased dividends ($4.1 billion) or increased re- 
tained earnings ($2.9 billion). All told, the contribution to investors rose from $12.7 
billion to $19.7 billion. 

With respect to the principal complaint of the coal interests, it is clear from an 
examination of the data that rtdl coal rates are not, as they allege, the principal 
deterrent to the competitiveness of coal. Looking first at what has happened to coal 
prices and rail coal rates from 1972, the year preceding the OPEC oil crisis, through 
1984, one finds that average U.S. mine-mouth coal prices jumped from $7.66 to $27 
per ton, a run-up of 252 percent. In the same period rail coal rates increased sub- 
stantially less — 213 percent— and six percentage points less than the railroads' infla- 
tion rate so that in inflation adjusted terms rail rates actually declined. As one 
would expect, given these differences in the rates of increase, the rail share of the 
delivered price of coal was less in 1984 than in 1972. 

If the measure of revenue per ton-mile is used — which takes account of the fact 
that each tone of coal was carried on average over 50 percent further in 1984 than 
in 1972 — the contrast between coal prices and rail rates is even greater. On a ton- 
mile basis rail coal rates in current dollars rose form 1.20 cents in 1972 to 2.43 cents 
in 1983 (latest data available) — an increase of 103 percent compared with a rail in- 
flation rate of 208 percent and a coal price increase of 239 percent. 

In terms of the more recent post-Staggers Act period, the Coal Rate Index pub- 
lished by the U.S. Department of Labor's Bureau of Labor Statistics (BLS), shows 
that railroad coal rat^ increased by 27.2 percent from October 1, 1980 (the date of 
enactment of Staggers) through September, 1985. That increase only slightly ex- 
ceeds the 25.5 percent increase in railroad rates for all conmiodities, the 24.5 per- 
cent increase in railroad inflation and the 26.7 percent increase in consumer infla- 
tion — all between October 1, 1980 and September, 1985. The reported increase in 
railroad coal rates equates to an annual average increase of 4.9 percent since the 
Staggers Act. 

And as experience under the Staggers Act accumulates, the record respecting coal 
rates becomes even more impressive. Allowing slightly more than a year for post- 
Staggers regulatory, marketing and pricing adjustments, the chart below shows that 
since January 1982, railroad coal rates have increased in total by only 6.0 percent, 
as compared with a 13.6 percent increase in consumer inflation, an 8.2 percent in- 
crease in railroad inflation and a 6.9 percent increase in total railroad rates. 
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From January 1983 to date, the record is even better: railroad coal rates increased 
by only 3.8 percent, compared with increases of 9.7 percent in consumer inflation, 
5.3 percent in total railroad rates and 6.0 percent in railroad inflation. 

Apart from the pace of coal rate increases, are these rates in any event excessive? 
By no means. In terms of revenue per ton, coal 3delded $12.29 in 1984 as compared 
with $20.88 for all other traffic. In revenue per ton-mile, coal ranks dead last among 
the m£Uor conmiodity groups. While providing 23 percent of rail revenue, coal con- 
stituted 40 percent of the traffic. No more than 20 percent of coal moves at rates 
high enough to meet the revenue-to-variable cost threshold for IOC rate regulation. 
There is enclosed a report prepared by the AAR entitled "Statistics Related to Rail- 
road Coal Traffic" which contains much additional information relative to coal 
rates. (Attachment 6). 

Purtiier — and compelling — evidence that the railroads have not abused the rate- 
making freedom accorded by the Staggers Act is provided by the very limited use 
made by the railroads of their authority under St^q^ers to raise rates as much as 6 
percent per year (reduced to 4 percent beginning (October, 1983) over the inflation 
rate without suspension or investigation by the I.C.C. Increases actually taken 
under that authority amounted to .46 percent in 1981, 1.41 percent in 1982, per- 
cent in 1983 and percent in 1984. 

In short, there is nothing to support the oft-heard charges of "skyrocketing" rates 
or "abuse of rate-making freedoms." And this is the conclusion reached by every 
objective examiner of the facts. Thus, in its recently issued draft study on rail coal 
rates the Department of Energy states: 

The study found no evidence that railroads have imposed 'abusive' rates on coal 
since 1980; average rail rates have increased less than 0.5 percent per year in real 

terms since then Admittedly, national statistics mask countervailing regional 

trends; some coal-hauling rates have decreased while others have increased. Yet, 
even in cases where rates have risen, the increases do not appear to have been wide- 
spread or of great magnitude. 

In a report last year to the Environmental Protection Agency, ICF Incorporated, a 
Washington consulting firm, reached the same conclusion: 

"Railroad ratemaking gained considerable flexibility under the 4-R Act of 1976 
and gained momentum with the passage of the Staggers Rail Act in 1980. As the 
railroads have moved further into a deregulated environment, there have been in- 
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creasing opportunities to observe railroads pricing behavior relative to the conceptu- 
al arguments presented earlier. 

Although many rail movements have shown substantial changes (both up and 
down), there is little evidence to suggest that deregulation is leading to widespread 
increases in rail rates above the underlying costs." 

With respect to the export coal market, it is quite evident that the cost of rail 
transportation has little if anything to do with the foreign demand for coal. This 
point is discussed at length in Attachment 7 and here I will only highlight the sa- 
lient facts: 

DOE has found that the delivered price of South African coal in Europe and Asia 
is less than the delivered price of coal from a deep mine in Appalachia even with 
the U.S. rail and port charges reduced to zero 

It found the same to be true of Australian coal delivered to Asia. 

The dramatic increase in the value of the dollar since 1980 has increased the 
price of U.S. coal in Japan by 5% and relative declines in Australian and South 
African currencies have decreased the price of their coal in Japan by 19 and 43 per- 
cent, respectively. 

In the European market, the U.S. dollar doubled in value relative to the Italian 
lira and the French franc, while the South African rand appreciated by only 10 per- 
cent. 

Increased competition from foreign coal producers, combined with reduced 
demsmd and lower oil prices, has created a very soft coal market. 

It is these factors which have dampened the U.S. export coal market. They over- 
whelm the effect any conceivable reductions in rail coal rates might have on the 
demand for U.S. coal. 

To sum it up, the coal rate issue is a non-issue. The coal markets are very com- 
petitive. If the railroads had the monopoly powers the coal and utility intrests at- 
tribute to them, why has not the "4 percent" provision of Staggers been invoked to 
raise rates? Quite simply, it is because the railroads do not want to lose traffic. The 
Chessie System, for example, had a rate of return on investment in 1984 of only 4.4 
percent. Coal constitutes 70 percent of Chessie's traffic.® If it has monopoly power, 
why hasn't it raised its coal rates and increased its earnings to 3deld a 10-15 percent 
return? I submit that the answer is because, like other competitive businesses, it 
wants to keep its customers. 

Contract Rates. — The contract rate provision of Staggers has proved to be one of 
the keys to the limited success of the railroads in the post-Staggers period. Since 
October 1980, the railroads and their shippers have entered into more than 30,000 
contracts. Today, it is estimated that 59 percent of domestic coal, 86 percent of 
export coal, and 57 percent of all grain moves under contract. 

By and large, there has been strong shipper support for the contract provision 
and its implementation by the C!ommission. There has been serious disagreement 
over the degree of disclosure of agricultural contracts. Hopefully, that issue has 
been put to rest by the agreement announced this week between the National Grain 
and Feed Association and the Association of American Railroads. I have a copy of 
the press release which I will submit for the record. In brief, the two parties agree 
to petition the Commission to promptly promulgate regulations which will: Clarify 
the specificity with which certain contract information must be set forth in the 
public summary of the contract; provide for voluntary disclosure of more detailed 
information by a railroad to a shipper who, based on information available in the 
public summary, believes it is affected by the contract; and permit filing petitions 
for discovery where attempts to achieve voluntary disclosure fail. 

As you may know, several railroads were opposed to expanding the publication of 
contract terms as were many in the agricultural community. We were able to find, 
however, a middle ground that a majority of the memberships of both associations 
could support. I think it is fair and workable and hope that the Commission will 
agree. 

Competitive Access. — As in the case of the market dominance issue, we were able 
to work out an agreement covering competitive access issues with shipper represent- 
atives (NITL and Chemical Manufacturers Association) in the Ex Parte No. 456 pro- 
ceeding. (See Attachment 8). That agreement, which the Commission has now adopt- 
ed, contains the following features: 



^ Given the oft-repeated argument that co£d shippers are being gouged by the railroads, it is 
interesting to note that only 48 percent of the Chessie's revenue comes from coal traffic. 
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1. With respect to the cancellation of through routes or joint rates, the railroad is 
to provide 45 days' notice and an explanation and justification to any affected party 
requesting it. 

2. Before bringing an action challenging a cancellation, any affected party must 
seek to resolve the dispute through negotiation with the cancelling carrier. 

3. The Commission must suspend for investigation when it determines that the 
affected party has or would utilize the route or rate for a signiticant amount of traf- 
fic and that the cancellation would eliminate effective railroad competition. 

4. The Commission shall not permit the cancellation if, after investigation, it finds 
it contrary to the competition policies of the Staggers Act or otherwise anticompeti- 
tive. In making these findings it may consider intermodal competition, it may not 
consider product competition, and the existence of geographic competition must be 
shown by clear and convincing evidence. 

5. In situations where a through route, rate, or reciprocal switching does not exist, 
the ODmmission shall prescribe the same on complaint of a party if it determines 
that the route, rate, or switching has or would be utilized for a significant amount 
of traffic, and that prescription is necessary to remedy or prevent an act that is con- 
trary to the competition policies of Staggers or is otherwise anticompetitive. The 
limitations stated above with respect to product and geographic competition also 
apply to prescriptions. 

6. The Commission's determinations with respect to the competitive effects of can- 
cellations or prescriptions shall not be given res judicata or collateral estoppel effect 
in litigation involving the same facts or controversy arising under the smtitrust 
laws. 

As with most compromises, this agreement will not satisfy all shippers or all rail- 
roads. It does meet, however, the basic concern expressed by many shippers that 
they were not able to obtain redress for joint rate cancellations. If a shipper or car- 
rier can show that it is affected and that the cancellation eliminates effective rail- 
road competition, the Commission must suspend and investigate the cancellation. 
And the shipper or carrier cannot be taken by surprise. It is given 45 dajrs' notice 
and can obtain an explanation of how it will be affected and the justification for the 
cancellation. With that basic protection, a shipper or carrier can be assured that a 
grievance will be heard. 

As you know, some railroads (the RAM group) opposed the agreement. Those rail- 
roads were seeking more easily applied criteria for determining anticompetitive ef- 
fects (based on revenue-to-cost ratios) and a determination of the smticompetitive ef- 
fects of cancellations based only on the existence or not of competition among rail- 
roads. A large majority of the Association's Board members opposed the RAM pro- 
posals because they felt that prohibiting a carrier from cancelling a route or joint 
rate unless the revenue-to-variable-cost ratio was lower than that realized over any 
competing route or rate of that carrier could only lead to equalization of rates over 
all routes. That was one of the banes of regulation £md collective ratemaking which 
the Staggers Act sought to eliminate. 

RAM s proposed to limit competitive considerations to intra-rail competition was 
opposed because it would compel the Commission to ignore the fact that the rail- 
roads face strong inter-modal competition in virtually every market. 

In short, the expedition to be obtained by the criteria RAM proposed was offset by 
the likelihood that the application of those criteria would lead to economically un- 
sound results. 

In adopting the AAR-NITL-(MA agreement the Commission voted not to include 
in its regulation provisions regarding the prescription of trackage rights. The rail- 
roads concur in that decision. The grant of trackage rights has not been a signifi- 
cant issue among carriers or between carriers and snippers. Until it is, and until the 
Commission has £m opportunity to develop its own thinking through cases arising in 
the post-Staggers environment, we believe an effort to develop general rules for 
granting trackage rights or for determining compensation for those rights is prema- 
ture. 

The trackage rights issue has gained notoriety because of the efforts of some 
groups to avoid a frontal attack on the Staggers Act. Instead, they have proposed 
amendments to the gmtitrust laws that have nothing to do with anticompetitive con- 
duct but are designed to make the track of every railroad a public right-of-way 
available at bargain-basement prices. Should such legislation emerge from the Judi- 
ciary CJommittee I would urge that this Subcommittee carefully examine it. 

Boxcar Deregulation. — On May 22, 1981, Conrail petitioned the Interstate Com- 
merce Commission to grant an exemption from regulation under 49 U.S.C. § 10505 
for all transportation it provides in boxcars. The exemption was to embrace all regu- 
lated aspects of a movement, including rates, divisions, car hire and car service. In a 
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decision issued on May 2, 1983 the Commission expanded the scope of the exemption 
to include boxcar traffic on all railroads. The Ck)mmission also adopted certain 
changes with respect to the boxcar car hire and car service rules. 

Some railroads supported the exemption, others did not. Opponents urged the 
Ck)mmission to pursue exemption on a commodity-by-commodity basis. Some of 
those opponents feared higher overall rail rates resulting from free use of propor- 
tional rates, as well as the cancellation of joint rates generally. The shipping com- 
munity was also split on the exemption. 

In setting forth the rationale for its decision, the Commission stated: 

Rate regulation is arguably necessary to prevent abuse of market power only if 
market forces would permit railroads to increase rates on the service to unreason- 
ably high levels without experiencing a severe loss of traffic. After careful consider- 
ation of the present record, we conclude that railroads could not successfully main- 
tain unreasonably high rates on any commodity transported by boxcar. 

The decision was appealed and on June 27, 1984, the U.S. Court of Appeals for the 
D.C. Circuit remanded the Commission's decision (1) with respect to car hire and car 
service on the ground that the decision was a legulation and not an exemption, and 
(2) with respect to joint rates on the ground that the Commission failed to adequate- 
ly consider whether large railroads could exert monopoly power to "close" routes to 
participation by small railroads or deny small railroads a fair division of revenues. 

The Commission reopened the proceeding last June (Ex Parte No. 346 (Sub-No. 8)) 
and is now considering the comments that have been filed by the parties. The AAR 
is not a party to the proceeding and has not taken a position on the matter. A sub- 
stantial msgority of the railroad industry represented on the AAR Board of Direc- 
tors does, however, now fully support deregulation of boxcar traffic moving under 
joint rates. It is their view that, based on the experience gained during the period 
the full exemption of boxccur traffic was in effect, that abuses of pricing freedom are 
highly unlikely because of the competitiveness of the traffic. Because the traffic is 
highly competitive, they also believe there is a strong incentive to keep all efficient 
routes open and to arrive at divisions of revenues which keep the carriers involved 
in the market. 

In addition to the proceeding to consider the deregulation of boxcar traffic, the 
Commission instituted a separate proceeding to reconsider the question of boxccur 
car hire and car service (Ek Parte No. 334 (Sub^No. 19)).' Groups of railroads have 
filed various proposals in this proceeding. Some railroads support the national car 
hire S3rstem with some modification. Others support establishment of a single car 
hire charge subject to a '"supplemental" use charge imposed by the owner on the 
user of the car. 

The issue of car hire on other than boxcars is also under review by the Commis- 
sion in Ex Parte No. 334 (Sub-No. 6). In that proceeding the Commission has pro- 
posed a comprehensive review of car hire, except car hire as it relates to boxcars. 
The Commission's notice requests comments on possible improvements to the 
present car hire system as well as on more market-oriented approaches. Several 
railroads are attempting to reach agreement on the appropriate response to the 
Commission's notice. 

It seems clear that the present car hire system for both boxcars and other car 
types has very little support among railroads. The issue is not the need for change 
but, rather the extent of change that the car hire system should undergo. A signifi- 
cant number of railroads believe that car hire charges are too high and too static 
and that the "price" of rail C£u:s, like other prices, should vary with demand. Others 
maintain that the car hire formula must retain some incentive to encourage ade- 
quate purchases of new cars and that the compensation levels must be high enough 
to cover car ownership costs. 

There are no simple solutions to the car hire issue because of the varying inter- 
ests of the car owners and users. Hopefully, the Commission will find an optimal 
way to reconcile those interests. 

That completes my discussion of the issues, Mr. Chairman. I would like to close 
my testimony by embracing the concluding views expressed in the attached Econo- 
mist's statement: 

In summary, we believe the Staggers Rail Act of 1980 to have been a substantial 
step toward rationalizing transportetion policy and that continued pursuit of tlie 
principles steted above would serve the interests of the public at large. 



> "Car hire" is the term used to describe the rates railroads charge for the use of each other's 
cars. "Car service" relates to the responsibilities governing use of the car. 
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[The following information was subsequently received for the 
record:] 

Questions of Senator Long and the Answers 

Question L Would you care to respond to Congressman Tauzin's remarks about 
your letter to the House Fossil and S3mthetic Fuels Subcommittee regarding captive 
shipper victories? 

Answer. One of the principal charges made by the coal and utility interests has 
been that shippers C€umot get a hearing at the ICC because of the market domi- 
nance standards and, even when they do, they do not win. This change underpins 
two of the amendments proposed in the C.U.R.E. bill which Congressman Tauzin is 
sponsoring in pursuing the C.U.R.E. argument at a hearing before the House Fossil 
and Synthetic Fuels Subcommittee, Congressman Tauzin asked me whether the ICC 
had ordered a rate reduced since passage of the Staggers Act. I told him that I 
would supply that information for the record, which I did in an enclosure to a letter 
to the Subcommittee Chairman of October 16, 1985. (See Enclosure No. 1.) You will 
note that, between the passage of Staggers and that date, there were 79 decisions 
rendered by the Commission, a Division of the Commission, one of its employee 
review boards or administrative law judges. The railroads were found to be market 
dominant in 59 of the 79. Twelve of 49 cases involving the issue of rate reasonable- 
ness (excluding rcK^clables cases) were decided in favor of the shipper. Focusing 
only on cases decided by the entire Commission, railroads were found to possess 
market dominance in 11 cases, and in three of those eleven cases the rate was found 
to be unreasonable. 

A record showing that the railroads were found to be market dominsmt 75 percent 
of tiie time and that, in the cases reaching the merits, the rates were found unrea- 
sonable 25 percent of the time hardly supports the charge that shippers "can't get a 
hearing" or "can't win" at the I(X. Faced with those facts, Congressmgm Tauzin has 
shifted the focus to the three coal cases decided at the Commission level and now 
argues that those cases do not prove that a shipper can win at the ICC because two 
of the three cases were decided on "outdated" market dominance and rate reason- 
ableness standards and the third case involved a contract issue. 

A complete anal3rsis of the 3 cases to which Congressman Tauzin referred is ap- 
pended (See Enclosure No. 2). That analysis shows that his characterization of the 
cases is inaccurate in several respects. Here, however, I want to stress the irrele- 
vance of his characterization to the principal charge repeatedly made by the coal 
and utility interests which prompted his query to me, viz., that the shippers "can't 
get a hearing" and "can't win" at the ICC. That is the issue and as to that issue I 
stand by my response of October 16. The shippers' complaints have been heard in a 
large majority of the cases and they have prevailed in a significant number of the 
cases hecurd. 

Question 2. Are captive shippers going to begin to win some cases at the I(X now 
that the Commission has issued its Coal Rate Guidelines? 

Answer. I do not agree with the question's obvious implication because, as Enclo- 
sure # 1 shows, shippers have been winning cases at the ICC. But the question con- 
tains a more subtle implication which also warrants discussion — the implication 
that something is wrong if the shippers do not win some of the cases at the ICC. 

Most of the maximimi rate cases pending at the ICC arose under section 229 of 
the Staggers Act. That section provided a 180-day "window" in which shippers could 
file complaints that any rate existing on October 1, 1980 was unreasonable. Any 
such rate not challenged in that period could not thereafter be challenged. Given 
that opportimity, 864 cases were filed. It is, of course, possible that absent the Stag- 
gers Act some of the rates complained of would have been challenged at some point 
by a shipper. But the fact is those rates had been in effect prior to Staggers and had 
not been challenged. Given that fact, there is no compelling reason to expect the 
shippers should win cases brought simply because of the "last chsmce" offered by 
section 229. If the rate had been perceived by the shipper to be unreasonably high it 
would have been challenged before October 1, 1980; £md, if the shipper did not so 
perceive it, why should the I(X be expected to on review? 

The disposition of the cases brought under section 229 buttresses my view that the 
overwhelming majority of the rates in question were not being hotly contested. Of 
the 864 cases filed, the ICC reports that 822 have been dismissed due, for the most 
part, to negotiated settlements. Of the remaining 42, at least 21 are expected to be 
settled. Of the remaining 21, 15 are being held in abeyance at the request of the 
complainant, 5 are intrastate in character, and 1 is in the record building stage. 



Digitized by 



Google 



122 

Only 12 of the 21 involve steam co«d movements. Whether any of those 12 deserves 
to be won by the shipper under the Co«d Rate Guidelines remains to be seen. 

Question 3. Does the AAR support the application of the Coal Rate Guidelines to 
other commodities? 

Answer. The AAR believes that the economic principles which underpin the Coal 
Rate Guidelines are sound and that the application of those principles in determin- 
ing reasonable maximum rate levels for other commodities would be appropriate. 
(AS I noted in my prepared testimony, a statement by an eminent group of econo- 
mists endorsed d^erentied pricing and the stand-edone cost test for determining the 
reasonableness of rail rates.) 

I cannot say at this time what changes, if any, should be made in the guidelines 
to account for facts and circumstances which might be developed by the ICC to dis- 
tinguish other commodities from coal and thereby warrant variations in treatment, 
albeit not in the underl3ring economic principles. 

Question. 4- Do you agree with Mr. Ronedd Young's testimony before the House 
Fossil and Synthetic Fuels Subcommittee that the Goal Rate Guidelines methodolo- 
gies are too expensive for a small shipper to prosecute a rate case before the ICC? 
How should a small shipper proceed to show the ICC that a railroad rate is unrea- 
sonably high? 

Answer. The Coal Rate Guidelines were developed to cover the typical coal rate 
case. The typical coal rate case does not involve a "small" shipper. That is, in fact, 
true of most commodities. None of the 864 cases filed under section 229, for exam- 
ple, involved a small shipper. 

One of the major coed-carrying eastern railroads advises me that its shipments of 
coal are distributed approximately as follows: 60 percent to electric utilities, 16 per- 
cent to export markets, 12 percent to steel companies for coking, and 12 percent to 
industrial users. The first 3 shipper categories, comprising 88 percent of the total, 
are plainly not "small." While the remaining 12 percent involves relatively small 
shipments — 30,000 to 200,000 tons annually — the shipper involved is not necessarily 
"sm«dl" (auto manufacturers and chemical companies for example). 

So, the first point to be noted it that the small shipper problem, if any, is a small 
problem. The second point is that I would fully expect the ICC to use its discretion 
to cut the cloth to fit the case in the event of a complaint from a small shipper 
which alleges that a rate is too high but that it does not have the means for, or that 
the amount in dispute is not worth, a standalone cost an£d3rsis. 

Questions. 5. It is the AAR's position that there have been no unreasonably high 
railroad rates since Staggers? 

Answer. Whether any rate is unreasonably high can only be determined in a pro- 
ceeding before the ICC. And, as to that, the record speaks for itself as I have indicat- 
ed in response to Question 1. It is AAR's position that the likelihood that unreason- 
ably high rates have been imposed since Staggers is very low simply because rate 
increases under Staggers have been extremely modest. On the average, rail rate in- 
creases since Staggers have exceeded railroad cost increases by only 1 percent. An- 
other indicator of the fact that rail rate increases have been constrained is the lim- 
ited use of the so-C£dled "revenue enhancement" provision (49 U.S.C. 10707a(c) and 
(d)). As stated in my testimony, coal rate increases taken under authority amounted 
to only .46 percent in 1981, 1.41 percent in 1982, and percent in 1983 and 1984. 

Question 6. The Norfolk Southern has been telling Congress that it should sell 
Conrail to the Norfolk Southern because Conrail cannot stand edone and needs a 
healthy parent to sustain it through difficult times. The Norfolk Southern has cut 
its debt nearly in half since Staggers, bought North American Van Lines for over 
$300 million in cash, bought a controlling stake in Piedmont Aviation, bought other 
diversified investments, accumulated about a billion dollars in cash, and has main- 
tained excellent bond ratings. Transportation Secretary Dole tells us that Norfolk 
Southern is a "very profitable company." The company's annued report says that 
nearly 90 percent of the holding company's pre-tax income comes from the Norfolk 
& Western and the Southern Railroads. That's one side. On the other side, though, 
the ICC says those two railroads are grossly revenue inadequate, and thus need to 
charge their captive shippers even more. Who is correct, the DOT or the ICC? 

Answer. The Norfolk Southern is admittedly a "profitable" company (although I 
am informed that it does not have a billion dollars in cash and does not control 
Piedmont Aviation). Compared to most other railroads, it is "very profitable" com- 
pany. But "profitable" or "very profitable" is not, and should not be the test of reve- 
nue adequacy. Any company re£d)2ing net income in a given year is "profitable" 
from an accounting standpoint. That company can even be realizing substantial net 
income — and thus be "very profitable" from an accounting standpoint — but still not 
be earning its cost of capital, which is the test of revenue adequacy and the test of 
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profitability in economic terms. Even though very profitable from an accounting 
standpoint, if a company fails over the long run to earn its cost of capital, eventued- 
^ it is going to go out of business. (In fact, in its effort to acquire Conrail Norfolk 
Southern has taken the position that it is seeking a better return within the rail- 
road industry in the hope of avoiding withdrawing assets from the industry.) In the 
period 1960-1980, for example, the railroad industry was "profitable" every single 
year, but 18 percent of it— as measured by the decline in miles of track— went out of 
business. Similarly, various individued rsulroads were generally profitable for many 
years, but their level of profitability became so low they sank into bankruptcy. One 
of the principal objectives of the Congress in enacting Staggers was to reverse that 
trend. 

If allowed to fimction, the marketplace will ultimately decide how much invest- 
ment in rail facilities and equipment this nation needs. It will do that by allowing 
the rail investor to earn the current cost of capital on the needed investment. A 
shipper who claims to be "captive" to a railroad is claiming that it must have the 
service that railroad provides. That service will continue to be provided only if the 
railrocul investor can earn the current cost of capital on the investment required to 
provide the service. (The sttmd-sdone cost test assures that the shipper does not pay 
more than the investor requires.) 

In 1984, the Norfolk Southern's rate of return on investment was only 6.1 percent 
whereas its cost of capital as determined by the ICC was 15.8 percent. If one were to 
suppose that all Norfolk Southern shippers were captive shippers, it is clear beyond 
any doubt that, if that inadequate rate of return were to continue, in the long-run 
the service those captive shippers require would cease to be available. That would 
occur because the Norfolk Southern, not earning a return on its investment equal to 
its cost of capital, would be obligated to its stockholders to convert assets earning 
inadequate returns to more profitable uses. 

As to the question of whether the ICC of DOT is correct, the answer is that both 
are because there is no necessary relationship between the fact of a company's prof- 
itability, its cash position and its acquisitions and whether its earnings on existing 
assets are adequate. The United States Steel Corporation was not a notably profita- 
ble company when it made a multi-billion dollar acquisition of Marathon Oil. 
Indeed, the acquisition was prompted by the inadequate returns obtainable by U.S. 
Steel and others in the steel business. The Penn Central railroad pursued acquisi- 
tions virtually up to the date of bankruptcy as the principal way to avoid that fate. 

On the point which the question raises of revenue inadequate railroads needing to 
charge captive shippers more than they are now charging them, I would like to 
make two points: The first is that revenue inadequacy does not create any license 
for a railroad to charge captive shippers "even more." In adopting the doal Rate 
Guidelines, the ICC emphasized that a rate may be [found to be] unreasonable even 
if a carrier is far short of revenue adequacy." 

The second point is that, contrary to that statement by the ICC in the Guidelines, 
the electric utilities demand the right to charge their captive customers as much as 
necessary to enable the utility investor to earn the current cost of capital on its in- 
vestment. Let us look at PEPCO as a case in point: 

For the period 1980-84 PEPCO's earnings increased from $88.8 million in 1980 to 
$152.3 million in 1984. Earnings per share went from $2.10 to $3.23. 

PEPCO's annual dividends increased from $61.8 million in 1980 to $91.5 million in 
1984. Accumulated retained earnings in that period increased from $206.3 million to 
$358.8 million. 

The average return on equity in the electric utility industry in 1980 was 11.4 per- 
cent. So, with a 12.2 percent return, PEPCO was a very profitable company. But, 
being very profitable did not dissuade PEPCO from seeking to impose higher rates 
on its captive customers: 

In 1980, PEPCO asked for a $98.2 million rate increase and was granted $54 mil- 
lion; 

In 1981, it asked for $37.1 million and was granted $35.4 million; 

In 1982, it asked for $187.2 million and was granted $67.8 million; 

In 1983, it asked for $85.6 million and was granted $25.6 million; 

In 1984, it asked for $80.1 million and was granted $29.9 million. 

As part of the last rate hike, PEPCO was told not to come back for more before 
1986 so, notwithstanding a very high profit level, another rate increase may surface 
shortly. 

I have not examined the records in PEPCO's rate hike proceedings; but I can 
state with utter confidence that PEPCO justified each increase on the basis that it 
was needed to provide adequate returns to its investors. And, as the record shows, 
they certainly succeeded. By no measure was PEPCO "grossly revenue inadequate" 
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but it maintained, and each year its regulators agreed, that it had a "need to charge 
[its captive customers] even more/' 

It is far past the time for the electric utilities to stop seeking to deny to the rail- 
roads the fruits of private enterprise which thev claim for themselves. 

Question 7. You and the railroads are fond of pointing out that the railroad indus- 
try was either bankrupt or facing severe economic stress in 1979 when we were con- 
sidering the Staggers Rail Act. What railroads do you include in that category? The 
Burlington Northern? The Norfolk & Western? The Southern? The Chessie System 
Railroads? The Southern Pacific? 

Answer. I include all of the railroads mentioned, although two of the five were, 
financially, among the strongest in the railroad industry. During the 1970s, 22 per- 
cent of the industry was in bankruptcy and, in 1979, the industry's rate of return on 
investment was only 2.93 percent. Even against that dismal industry backdrop, sev- 
eral of the railroads mentioned do not sparkle. The B&O and C&O (now the Chessie 
S3rstem) earned rates of return of 4.45 and 4.59 percent, respectively; the BN earned 
4.11 percent; and the SP earned only 1.55 percent. The Norfolk and Western and 
Southern earned, for railroads, more respectable rates of return in 1979 — 8.93 per- 
cent and 9.10 percent, respectively. These figures are to be compared with the rail- 
roads' cost of capital in 1979 of 11.7 percent. 

It is to be noted that the electric utility industry which, because of lower risk, has 
a lower cost of capital than the railroad industry, earned a rate of return on invest- 
ment of 8.5 percent in 1979 — an average rate of return almost three times that 
earned by the railroad industry. 

Question 8. If the Staggers Act has worked as well as you say it has, then why are 
all the railroads still so gressly revenue inadequate? mien will any of these mcgor 
railroads attain revenue adequacy? 

Answer. The Staggers Act has worked well but it has not worked miracles. In the 
decade prior to enactment of the Staggers Act, the railroad industry's return on net 
investment fluctuated between 1.2 percent and 2.93 percent. The Eastern District 
railroads had aggregate losses in seven of those years, including every year between 
1975 and 1979, and never had a return higher than 0.46 percent during the decade. 
The aggregate return for Southern District carriers fluctuated between 3.98 and 5.62 
percent during the period, and exceeded 5 percent in just three of those years. West- 
em District carriers' aggr^ate return fluctuated between 2.65 and 4.38 percent. 

Given this background, it is hardly surprising that the railroads are not earning 
their fiill cost of capital just five years after the enactment of the Staggers Act. The 
railroads are, however, doing better as a result of the Act. None of the railroad in- 
dustry is in bankruptcy, despite the very sharp economic downturn in the early 
1980s. In 1984, the railroad industry earned a return of 5.71 percent, while the East- 
em, Southern and Western District carriers earned returns of 6.36, 5.76 and 5.34 
percent, respectively. 

Competition has severely constrained the railroads' ability to increase rates— as 
evidenced by frequent ''hold-downs" even where infiation-based increases are au- 
thorized. Without the regulatory freedoms permitted by Stackers, the railroads 
could not have cut costs and tailored rates and services as they md to cope with the 
deep recession of 1981-82. That is the measure of Staggers' success — from both the 
shippers' and the railroads' viewpoints. The most the railroad industry can ask firom 
the Staggers Act is the opportunity to become revenue adequate. As I indicated in 
my response to Question 6, if allowed to function, the marketplace will ultimately 
determine whether any railroad becomes revenue adequate. The challenge is to 
maintain Staggers' emphasis on marketplace solutions and, where regulation is nec- 
essary, rogulatory policies that best substitute for marketplace solutions. 

Question 9. The AAR and the ICC continue to insist that every meuor railroad is 
revenue inadequate. You and the ICC say that competitive traffic can t get the rail- 
roads to rovenue adequacy, because the railroads have to meet the competition's 
price and so the captive shipper has to pay the bill. Please explain how the captive 
shippers are ever going to get any real rolief from high railroad rates so long as the 
Commission sa3rs the railroads need more money still than they aro getting firom 
captive traffic. 

Answer. The question prompts two observations. First, it appears to be premised 
on the belief that captive shippers are now pa3dng more than they shoula pay for 
rail service. Thero is little if any credible evidence supporting that promise. Second, 
in its Coal Rate Guidelines, the ICC has not said that captive shippers have to pay 
whatever is required to make the railroads revenue adequate — and that is certainly 
not the position of the AAR. What the ICC has said in promulgating the Guide- 
lines—and the AAR agrees— is that a captive shipper is not being overcharged if the 
rate complained of does not exceed stand-alone cost (the cost at which an efficient 
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competitor could provide the service or group of services) and the railroad meets the 
various tests of efficiency. 

But the facts are that the railroads face stiff competition and that very little traf- 
fic is truly captive even in the short-run (in the long-run perhaps none of it is). So 
even with the captive traffic, rates cannot be raised significantly without the likeli- 
hood of the traffic being lost. 

In my view, the only way the railroad industry can hope to achieve revenue ade- 
quacy is through continuation of the enlightened regulatory policies reflected in 
Staggers. By that I mean they have to be allowed to continue to tailor facilities, 
services and rates to the demands of the marketplace to the fullest extent possible, 
recognizing the need for continued regulation as necessary to protect shippers from 
abuses of market power. But "abuses of market power'' cannot be construed— as 
coal and electric utility interests propose — ^to mean subsidizing the transportation of 
coal at the expense of the railroad investor and, ultimately, the public. 

Question 10, Mr. Dempsey, Alfred Kahn, who as you know is a firm believer in 
deregulation, said in a speech last fall that "[m]any railroads are evidently earning 
the cost of capital on their incremental investments, and are therefore able to at- 
tract the additional capital they require.'' Do you agree? 

Answer. I understand that Alfred Kahn is generally reputed to be a firm believer 
in deregulation. He is also, however, a frequent expert witness for the electric utili- 
ty interests. The statement quoted in the question was, in fact, taken from a verified 
statement he filed in behalf of the electric utilities in the Coal Rate Guidelines pro- 
ceeding. Certainly, in that proceeding. Dr. Kahn was not appearing as a "firm be- 
liever in deregulation." 

With respect to the merits of the quote from Dr. Kahn's testimony, I am advised 
that he offered no evidence to demonstrate either that the railroads were earning 
the cost of capital on their incremental investments or that they were able to at- 
tract all of the capital the market would support in the absence of regulation. But 
assuming, for the sake of argument, that his suppositions were correct, it would tell 
us nothing about how railroad earnings should be regulated unless we also inquired 
into how earnings on sunk capital were regulated— and, given his writings discussed 
below. Dr. Kahn should agree. 

As the railroads point out in the proceeding from which Dr. Kahn's quote was 
taken, today's incremental investment is tomorrow's sunk investment. An investor 
is not going to provide capital for an incremental investment that promises an ade- 
quate return if, once made, he cannot continue to earn that return. A railroad's rate 
basis is nothing more than an aggregation of incremental investments and today's 
"incremental" investor is tomorrow's "sunk cost" investor. It is a certainty that the 
many billions of dollars invested in the railroad industiy since 1980 would not have 
been provided but for the investor's expectation that the opportunity for a return 
promised by Staggers would remain. 

On this issue. Dr. Kahn's views have not been entirely consistent. The speech of 
Dr. Kahn's to which the question refers was given on December 28, 1984. In the 
same footnote in which the quotation appears Dr. Kahn also makes the following 
statement which was drawn from his venned statement in the Coal Rate Guidelines 
proceeding: 

"The economist witnesses for the railroads had not given any consideration to the 
possibility that the aggregate net book investment of the railroads, which the ICC 
proposed to use as the rate base against which to test the adequacy of total reve- 
nues, might contain a large amount of obsolete and/or excessive capacity, the con- 
tinued operation of which is economically unjustified, and, in particular, that con- 
tributes nothing to the carriage of the captive shipper." 

This is a recital of the familiar electric utility charge that the railroads are really 
earning all they need to earn if one considers the fact that thev have a lot of obso- 
lete and excess plant which is not "used or useful" and for which the shipper should 
not have to pay. Of course, all of this allegedly excess plant is never identified by 
any shipper or association of shippers such as EEI or NCA— becuase, obviously, 
none of the plant serving their constituents would ever be considered excess. And so 
it is with every shipper. The fact is, of course, that the railroads have abandoned 
excess plant as rapidlv as the law and politics allow— usually in the face of strong 
shipper opposition and only after lengthy ICC proceedings. 

But even while Dr. Kahn was preparing his speech of December 28, 1984 in which 
he reaffirmed his adherence to the "used and useful" test as a check on railroad 
earnings, he was foi^etting a speech before the National Conference of State Legis- 
latures which he had delivered only one month earlier on November 29, 1984. There 
he was engaged in trying ot convince the regulators of electric utilities that the elec- 
tricity ratepayers, not the utility investors, should pay for unused and useless nucle- 
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ar plant that is not completed and does not go into service — indeed, they were urged 
to . . . repeal the ideotic laws that forbid passing onto consumers any portions of 
[those] costs. . . ." 

Dr. Kahn went on to tell the utilities' regulators that the correct investment base 
standard for the utilities is not "used and useful'' but ''prudent when made." The 
reasons given by Dr. Kahn for this switch are particularly interesting in view of the 
electric utility industry's abiding assault on the ICC's revenue adequacy standard 
for railroads. I quote: 

''More important and fundamental, such laws violate the implicit bargain be- 
tween companies and government — representing, respectively, investors and con- 
sumers—that lies at the heart of public utility regulation, and without which it can 
not in the long run function. Under the terms of that bargain, companies are prom- 
ised the opporttunity to earn a reasonable return — and no more — on all dollars pru- 
dently expended. What this means is that when they make successful investments, 
as electric companies clearly were doing in the 50s and 60s, the lion's share of the 
benefit will go on to consumers. The other side of that coin must be that when, ful- 
filling their obligation to serve, the companies make reasonable mistakes — nothing I 
say should be interpreted as sa3dng they are entitled to make returns on truly im- 
prudent expenditures, or that in no circumstances should a company be permitted 
to go imder — they be given a corresponding opportunity to get it back. 

"In short, you can*t play a game of heads we win tails you lose with these compa- 
nies and not pay for it the next time they go out to raise the capital they need to serve 
your constituents. 

"Any reasonable distribution of the burden of these recent catastrophes wiU inevi- 
tably be painful to both ratepayers and stockholders. But the public utility institu- 
tion has served us well in the past, and— lacking, as I do, any vision or example of a 
superior alternative — I believe we should not lightly discard it. That is what we 
would indeed be doing if we violated the fundamental regulatory bargain by playing 
a heads we win tails you lose with investors— permitting them only a modest return 
on the dollars they have invested in projects that turn out to be successful, while al- 
lowing them no return of the dollars sunk in plants that are not, as the phrase goes, 
*used and useful. ' " (Emphasis supplied.) 

Dr. Kahn's remarks compel a couple of observations. First, if there is a "funda- 
mental regulatory bargain' that assures the electric utility investor his return on 
capital even when the customer is not served by that investment, why does it not 
apply to rail investors? 

Second, it seems that Dr. Kahn, himself, has provided the answer as to why I 
should not agree with his statement that, since railroads appear to be earning the 
cost of capital on their incremental investments, they are able to attract the addi- 
tional capital they require and, therefore, inferentially, do not need increased reve- 
nues. As he points out, investors are not in the habit of being twice-bitten. They will 
not continue to provide funds for incremental investments S subsequently those in- 
vestments are not allowed the opportunity to earn a current cost of capital. 

Question 11. We keep hearing that the railroads are forcing coal producers to 
make capital improvements at the loading end, by building new tipples and other 
facilities, and that the utilities are bu3ring all the coal hoppers needed for unit 
trains. We have also heard many railroads advertise or talk about their productivity 
improvements, their cost-cutting measures and other savings. Why should we be im- 
pressed that, as AAR puts it, raUroad rates are only increasing sughtly above infla- 
tion? Aren't railroad costs going down? In your answer, please focus on your costs of 
moving coal — the railroads seem to be msddng the people at both ends pay for the 
improvements, and yet rates are still going up. 

Answer. I am not aware of any instances in which railroads have "forced" ship- 
pers to make capital investments. I am aware that some volume tariffs require ship- 
pers to meet certfdn loading and unloading requirements, or to provide equipment, 
m exchange for lower volume rates. Rather than being "forced" to buy equipment, 
it is my understanding that shippers often prefer to supply their own equipment for 
financial or service reasons. And rail tariffs t3rpically offer one rate when railroad- 
owned equipment is used and a lower rate when shipper-owned equipment is used. 
Consequently, while a railroad's costs go down when the shipper provides equip- 
ment, so does the revenue it receives. 

In the prep€u*ed statement I presented at the November 1 hearing, I stated that 
the railroads increased earnings have come principally from cost control measures 
rather than rate increases and referred to a chart showing that most of the gains in 
productivity have been passed on to the shipper. Thus, in constant dollars (aqjusting 
for inflation), against a decrease in expenses per ton-mile of 22.6 percent in the last 
five years there has been a 17.3 percent decrease in revenue per ton-mile. 
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To focus on the costs of moving coal, as you request, the only data generally avail- 
able is that from the ICC's one percent waybill sample comparing revenues to costs 
by msgor commodity groups. The data for 1982 (the latest year available) show that 
the aveage revenue to variable cost ratio for all coal movements was 1.46. That ratio 
is the same for metallic ores (1.46) and comparable for chemicals (1.44), both of 
which are also bulk commodities. 

Question 12. In this connection of railroad costs, another quote from Alfred Kahn. 
He said in a speech last December that "if we deflate the BLS [Bureau of Labor 
Statistics] index of railroad freight rates by the CPI [Consumer Price Index] we find 
increases of 8.6 percent between 1979 and 1982, and 6.5 percent between 1979 and 
1983." Would you care to comment on that, as it seems in conflict with your asser- 
tions about where real railroad prices are going? 

Answer. I do not know the context in which the quoted statement was made or 
why Dr. Kahn would deem it appropriate to use the Consumer Price Index to de- 
flate rail rates. In determining the direction of prices in reed terms, economists usu- 
ally use the most relevant deflator available. In the case of railroad prices, the most 
relevant deflator is not the Consumer Price Index but, rather, the Railroad Cost Ad- 
justment Factor which measures changes in railroad costs specifically. 

If Dr. Kahn's point is that railroad costs rose faster than the Consumer Price 
Index in the late 1970s and early 1980s, that is true. The periods Dr. Kahn cites 
include periods of rapid inflation in fuel costs and interest costs, which tend to have 
a greater effect on the railroad industry than on consumer prices generally. Con- 
versely, items such as food and beverage prices — which did not surge like fuel 
costs — are a significant component of the Consumer Price Index but have virtually 
no effect on raQ costs. It is for these reasons that an index specifically reflecting rail 
prices is to be preferred over a more general index. To the extent there is any con- 
flict between my assertions and those of Dr. Kahn, it is due to his use of a less rele- 
vant index. 

Question 13. Are you familiar with the Long-Cannon factors? Whatever happened 
to them? Has anyone won a case based on them? 

Answer. I am familiar with the Long-Cannon factors. Consistent with the dictates 
of the Staggers Act, they have been incorporated as one of the key constraints in 
the Coal Rate Guidelines. I am not aware of any case brought under section 229 of 
the Staggers Act where that issue has been argued and finedly decided on the 
merits. I understand that the issue is present in a number of pending proceedings. 

I should add that I would be surprised if a shipper did win a case based on the 
Long-Cannon factors. No rational railroad manager is knowingly going to price traf- 
fic below cost (the first Long-Cannon factor). Nor is he knowingly going to charge 
shippers less than they are willing to pay (the second factor). As long as a railroad 
is revenue inadequate there is no incentive whatsoever for such management con- 
duct. The railroad, plain and simply, would be losing profits otherwise available to 
it. To presume that for-profit firms knowingly ignore profit opportunities, or retain 
managers who do, flies in the face of experience. Absent the presence of the first 
two factors, it is hard to see how the third Long-Cannon factor — one commodity 
bearing an unreasonable share of the revenue burden — could be present. 

Question 14. The Coal Rate Guidelines say at page 26 that the Commission "must 
determine that the rate at issue is unreasonably high as a result of the inefficien- 
cies shown before ordering a rate to be reduced on that basis." How does someone 
meet that burden? Does that mean that the shipper must show that but for the inef- 
ficiencies, the railroad would be revenue adequate before it can get rate relief? The 
AAR's counsel took that position before the Commission, didn't he? He said, "Only 
if the costs that the shipper has identified that have been inefficiently incurred ac- 
count for the entire shortfall from revenue inadequacy or from the stand-alone cost 
for the group. Otherwise, let's say that I am short 20 and 10 of it is my fault. The 
shipper is still responsible for the ten." Does the AAR continue to hold to this inter- 
pretation? 

Answer. The AAR did not participate in the Coal Rate Guidelines case and the 
statement attributed to the AAR's counsel was made by counsel for the eastern rail- 
roads. The statement is, however, consistent with my understanding of the basic 
limits to which the Commission may reduce a carrier's revenue opportunities to 
compensate for inefficiencies. In other words, a carrier's operating or pricing ineffi- 
ciencies are to be borne by the carrier and not the shipper: but the shipper must 
pay the legitimate costs of the service it is receving from the carrier. This approach 
is fully consistent with the working of competitive markets, which deny inefficient 
competitors the opportunity to recover inefficient costs, but let them set prices 
which cover efficient costs. 
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I would turn the question around and ask why should a shipper not pay for all 
costs of the service efficiently provided to him? The shipper can legitimately argue 
that it should not bear costs of carrier inefficiencies; but that proposition does not 
lead to the proposition that a shipper should benefit from carrier inefficiencies by 
pa3ring less than the costs of efficiently provided service. In the quotation from the 
Coial Rate Guidelines referred to in the question, the ICC was discussing a proposal 
for a "bounty" approach to railroad cost inefficiencies that apparently had been pro- 
posed by the Edison Electric Institute (i.e., "that some form of compensation be fur- 
nished to any party who discovers an inefficiency"). I think the ICC was correct in 
concluding that there has to be some relationship shown between the inefficiency 
identified and the shipper's rate. 

As a general rule, there will be little basis for questioning a carrier's operating 
efficiency because railroads, like their shippers, have every reason to increase effi- 
ciency in order to increase profitability. However, where a shipper challenging a 
rate believes that a carrier is operating or pricing inefficiently, it can bear its initial 
burden of proof by pointing out those alleged inefficiencies to the Commission. A 
carrier, of course, would have an opportunity to rebut any such allegations; but I 
must note again that if the allegations are correct, it would be in the carrier's inter- 
est, as well as the shipper's, to have those inefficiencies eliminated. 

QwBstion 15. Tlie third Long-Cannon factor sa3rs the Commission is supposed to 
consider whether one commodity is bearing an unreasonable share of the railroad's 
revenue burden. How has the Commission implemented that factor, either in the 
Coal Rate Guidelines or elsewhere? 

Answer. The Commission has implemented the third Long-Cannon factor at page 
26 of its slip opinion in Coal Rate Guidelines, Nationwide (served September 3, 
1985). There the Commission states: 

"The third Long-Cannon factor requires that we consider, in determining the rea- 
sonableness of a rate, whether one commodity is pacing an unreasonable share of a 
carrier's oversdl revenues. A disproportionate share is not necessarily an 'imreason- 
able" share. There are at least three ways in which unreasonableness can be demon- 
strated under CMP [the Commission's constrained market pricing standards]. A 
party may demonstrate that its rate exceeds the Ramsey optimal rate and/or a SAC 
rate level. Additionally, it can show that the rate is higher than needed to eliminate 
otherwise unavoidable revenue need shortfall." (Footnote omitted.) 

Question 16. The Platte River Power Authority demonstrated in its case before 
the ICC that the BN was losing $245 million a year on traffic carried at less than 
directly variable costs, and another $459 million on traffic that does not recover 
long-run marginal costs. The Administrative Law Judge said he would disregard 
that evidence because it only covered one year. How much money money does a 
shipper have to spend to satisfy his burden of proof? 

Answer. The question contains two incurrate assertions. In the case referred to 
(No. 39687, Platte River Power Authority v. Burlington Northern Railroad Company, 
no printed, served April 19, 1985), the Platte River Power Authority did not demon- 
strate that BN was losing $245 million a year on traffic carried at less than directly 
variable cost, and the Judge did not reject the complainant's evidence on that point 
"because it only covered one year." The Judge rejected the complainant's evidence 
because the complainant incorrectly defined "directly variable costs," which is the 
measure of whether traffic is being carried at rates that contribute to going concern 
v«due and is, therefore, compensatory. The complainant employed a definition which 
was at variance with the ICC's dennition ana which vielded considerably higher 
costs. So the fact is the complainant lost on that issue because it could not demon- 
strate that BN was canying any traffic below directly variable costs. 

With respect to the assertion that the complainant demonstrated that another 
$459 million was being lost on traffic that did not cover long-run marginal costs, the 
judge did reject that evidence because it only covered one year. The ICC requires 
multi-year date in this instance because much of the traffic involved is highly com- 
petivite and the date for any single year is not representetive of revenues or market 
conditions. Because this was a sufficient reason for rejecting the evidence, the Judge 
did not need to address the quality of the date presented. It is the BN's view that, 
had he done so, he would have found it to be wholly inaccurate because it was de- 
rived by applying system-wide average costs to specific movements. Such an ap- 
proach completely ignores the actual circumstences of each movement— the most 
obvious examples being back-haul movements in which the actusd out-of-pocket 
costs to the carrier are far below average costs. 

It appears to me that the lesson of this case is not that inordinate expenditures 
are required to satisfy the complainant's burden of proof, but that the burden of 
proof cannot be met by date based on erroneous anedyses. 
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I am advised that Platte River and the BN have reached an agreement in princi- 
ple on the disputed rates and that a settlement of this case is expected shortly. 

Question 17. Isn't the ICC's cumual recyclables determination a fair surrogate for 
a revenue to variable cost percentage that, if charged to all traffic, would allow the 
railroads to cover all costs, variable and fixed, and earn a reasonable profit? Doesn't 
the 180 percent revenue to variable cost threshold give the railroads a significant 
amount of fireedom to differentially price their captive traffic above fully allocated 
costs? Does the C.U.R.E. bill or any other bill pending before this Congress change 
that? 

Answer. The answer to the first question is "y^'' provided that "charged to all 
traffic" means ''recovered firom all traffic." 

The answer to the second question is ''no." There is no connection between the 
180 percent jurisdictional threshold and the fully allocated cost level used to set the 
ceiling on recyclable rates. The question assumes that traffic moving at rates above 
the fully allocated cost level is "captive." By definition and in fact most traffic 
below the 180 percent threshold is not captive and most rates below that level are 
constrained by competition. 

As to the third question, the C.U.R.E. bill would drastically change the freedom of 
railroads to price their services differentially. The fact of the matter is that the 
C.U.R.E. provisions have nothing to do with rational ratemaking— the objective is to 
create a litigation club which utilities can wield to beat down real rates: 

First, the bill would require in every rate proceeding specific findings as to wheth- 
er a carrier needs "to have the opportimity to achieve or maintain revenue adequa- 
cy." (In other words, it would first question whether a railroad needs to be economi- 
cally viable!) 

Second, it would require findings as to whether a carrier's revenue needs required 
charging rates above 180 percent of variable cost (thus transforming the Staggers 
jurisdictional threshold into some sort of rate ceiling and, implicitly, turning every 
rate proceeding into a revenue adequacy proceeding). 

Third, it would require the ICC to make findings as to the relationship of the rate 
to the cost of service, but forbid the ICC from appljring the only economically ration- 
al cost standard— the "stand-alone" cost. 

Finally, it would require specific findings with respect to the Long-Cannon factors 
(current law requiring only 'consideration" of the factors). 

From all of this, I can only conclude that C.U.R.E.'s object is to create a litigation 
morass in which the ICC becomes buried under a mound of findings— including the 
very need for the railroad's existence — and the railroad is faced with defending with 
particularity not only the rate in question, but all of its rates. 

An exammation of the 1982 waybill data will demonstrate the absurdity of the 
C.U.R.E. notion that the difference between the fully allocated cost level (currently 
about 154 percent) and 180 percent is all the differential pricing flexibility the rail- 
roads require. In 1982, the fully allocated cost percentage for all commodities car- 
ried by the railroads was 127.7. To reach the revenue adequacy level in 1982 (a fully 
allocated cost level on all traffic of 143.8 percent), the railroads would have had to 
receive an additional $3,021 billion in revenue. It is ludicrous to assume that some- 
how, if they but tried, the railroads could have charged enough for the traffic 
moving at rates below 180 percent of variable cost to have made up for that revenue 
short-mil. 

If, as the C.U.R.E. bill suggests is possible, the revenues on all traffic moving at 
revenue to variable cost ratios above 180 percent had been reduced to 180 percent, 
the rail industry would have lost $1,048 billion in revenue in 1982. Does C.U.R.E. 
have any suggestions as to which traffic moving at rates below the 180 percent level 
could have taken the rate increases necessary to compensate for the $1,048 billion 
loss and still been shipped by rail rather than truck or barge? Perhaps the coal 
shippers — 80 oercent of whom moved their coal at rates below 180 percent of vari- 
able cost in 1982 — would volunteer since most of them claim to be captives (even in 
the face of the railroads' inability to raise their rates to the jurisdictional thresh- 
old). My gues^would be, however, that when faced with the prospect the number of 
self-proclaimed captive coal shippers would decline rapidly. 

Question 18, Do the railroads agree that there should be an upper limit on the 
rates they can charge captive shippers? What should that upper limit be? For all 
commodities? 

Answer. Yes, the railroad industry agrees that there should be an upper limit on 
the rates a railroad can chaige a captive shipper. That limit should be the stand- 
alone cost of the movement. Tliat does not mean — as the utilities like to character- 
ize it — ^that the upper limit on a rate would be "the cost for a shipper to build its 
own railroad". The stand-alone cost for a shipment is the minimum rate that a hy- 
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pothetical competitor to the railroad defined by the shipper (including a coal slurry 
pipeline) would have to charge to earn an adequate return on its investment. The 
hypothetical competitor can serve any group of shippers. Thus stand-alone cost is 
the surrogate for the rate that would be charged by an efficient competitor if one 
existed. It gives the shipper the best of both worlds— a competitive rate without the 
expense and delay that would be required to create the competitor. 

The stand-alone cost limitation, together with some additional limitations, are 
contained in the Coal Rate Guidelines. The railroad industry supports the applicar 
tion of these guidelines for coal rates. With respect to non-coal commodities, see my 
response to Question 3 above. 



Question of Senator Pressler and the Answer 

Question, In an effort to preserve service to light density lines in rural states like 
South Dakota, would the AAR support a policy of allowing a shortline railroad to 
purchase lines at or below salvage value if the shortline continued to feed traffic to 
the selling railroad? 

Answer. I am aware that several of the Association's member roads have em- 
barked upon programs to provide better service over light density lines in rural 
states by selling such lines to newly emerging regional railroads and shortlines. The 
arrangements between the selling road and the new owner vary, but generally are 
quite beneficial to the new railroad. For example, several of the selling railroads 
have agreed to provide equipment at or below market rates to meet the needs of the 
new railroad and to provide favorable rate arrangements for traffic interchanged 
with it. The AAR believes the purchase price should be a matter determined pri- 
vately by the bu3ring and selling railroads. The price often reflects the undertaJdngs 
of each party with respect to commercial relations after the sale, and prescribing a 
purchase price ceiling would limit the negotiating flexibility needed by the parties 
to work out the best possible arrangement. Moreover, and even more importantly, 
compelling a railroad to sell its property at a price below net salvage value would 
appear on its face to present Constitutional questions. 



[Enclosure No. 1] 

ICC Decisions on Rate Reasonableness 

The entire Commission has found market dominance by a railroad in eleven 
cases. In three of those, the rate was found to be unreasonable. The rate was ruled 
reasonable on six occasions (two of which have been affirmed by the Court of Ap- 
peals, D.C. Circuit). In one case (No. 37516) the complaint was dismissed at the re- 
quest of complainant before a decision was made as to rate reasonableness. In the 
other case (No. 38025S) the market dominance finding was appealed to the courts 
before the entire Commission considered the rate reasonableness issue. The eleven 
cases were: 

Docket No. Commodity Rate Status 

No. 36114(1) Coal Reasonable Aff'd by D.C. Circuit. 

No. 37276(1) do Unreasonable Pending on remand. 

No. 37409 do do Do. 

No. 37516 Iron ore Dismissed per complainant. 

No. 38025S Coal On appeal to court. 

No. 38566 Iron ore Unreasonable Do. 

No. 38793 Coal Reasonable Pending on remand. 

No. 38809 do do Do. 

No. 38946 do do Aff'd by D.C. Circuit. 

No. 39060 do do Pending on remand. 

No. 39071 do do Rnal— no appeal. 

Out of 79 decisions made by the Commission, a Division of the Commission, one of 
its employee review boards or administrative law judges, 59 decisions found the rail- 
road to be market dominant. Twelve of 49 decisions on the issue of rate reasonable- 
ness (excluding recyclables cases) held the rates in question to be unreasonable. 
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[Enclosure No. 2] 

Supplement to Mr. Dempsey's Response to Question No. 1 

The first of the three cases discussed by Congressman Tauzin is No. 37276 (Sub- 
No. 1), Coal, Wyoming to Redfield, Arkansas, 364 I.C.C. 988 (1981). The dispute here 
involves a rate for the movement of coal from three points in Wyoming to an Ar- 
kansas Power & Light Co. generating station near Rcnlfield, Arkansas. In 1979 the 
ICC, using pre-Staggers rate reasonableness standards, reviewed this rate and found 
that it was reasenable [No. 36719, Arkansas Power & Light Co. v. Burlington North- 
em Inc., 361 I.C.C. 504 (1979).] None of the currently sitting O)mmissioners, of 
whom Congressman Tauzin is critical, was involved in that decision. 

In 1981, the ICC revisited this rate dispute in No. 37276 (Sub-No. 1). While the 
Commission's current market dominance stcmdards had not yet been adopted, the 
Commission explicitly considered each of the four elements (intramodal competition, 
intermodal competition, product competition and geographic competition) that 
would be considered under the current regulations, and it found the railroad to be 
market dominant with respect to the involved traffic. The (Commission then applied 
a ton/ton-mile rate methodology which, as (Congressman Tauzin points out, is no 
longer in use, and found the rate unreasonable. Since no evidence was introduced 
concerning several elements of the Coal Rate Guidelines adopted by the (Commission 
in Ex Parte No. 347 (Sub-No. 1), there is no basis to assume that the rate would, or 
would not, be found reasonable under current (Commission standards. 

I would offer several observations concerning this case: 

(1) The rate involved was hardly exorbitant, even before it was reduced by the 
Commission. The assailed rate was 160.9 percent of variable costs, which is well 
below the current jurisdictional threshold of 180 percent established by (Congress 
and maintained, as Senator Long's question number 17 points out, in the C.U.R.E. 
legislation. Thus, even though the (Commission found the rate unreasonable and or- 
dered it reduced, there should be no dispute even with supporters of the C.U.R.E. 
legislation that were this case brought today the railroad's rate would be found rea- 
sonable as a matter of law. 

(2) The ton/ton-mile methodology used by the (Commission produced a maximum 
rate of only 150.2 percent of vanable costs. That rate is below the 158.8 percent 
level set in the lOG's annual recyclables determination which, as Senator Long 
points out in question number 17, is a fair surrogate for the revenue to variable cost 
percentage that if charged to all traffic would allow the railroads to earn an ade- 
quate return. This vividly illustrates both the regulatory difficulties that led to en- 
actment of the Staggers Act and the reason that the ICC abandoned the ton/ton- 
mile methodology in favor of the current (Coal Rate Guidelines. 

(3) The rate relief the I(X was prepared to grant, using the ton/ton-mile method- 
ology, was $1.25 per net ton. However, because of the 160 percent revenue to vari- 
able cost threshold enacted by the (Congress, it set the new rate at 160 percent of 
variable costs rather than 150.2 percent and this reduced the rate relief to the 12 
cents per net ton criticized by (Congressman Tauzin in his testimony before the Com- 
mittee. Moreover, using the current 180 percent revenue to variable cost threshold 
set by (Congress, and endorsed by supporters of the C.U.R.E. legislation, the assailed 
rate would not today be considered unreasonable and no rate relief would be justi- 
fied. 

(4) The traffic involved today moves under a contract negotiated voluntarily be- 
tween Arkansas Power & Light and the Chicago & North Western Railroad. Ap- 
proximately 59 percent of all domestic coal, and 86 percent of all export coed, moves 
imder such contracts. 

Thus, far from being an example of monopolistic railroad pricing and inadequate 
ICC response as characterized by (Congressman Tauzin, the Redfield case demon- 
strates that the railroad's rate was very low compared to the junsdictionaJ thresh- 
old even for a shipper that the I(X found to be captive and the ICC's involvement 
was more unwarranted than inadequate. 

Let me now turn to the second of the cases cited by (Congressman Tauzin, No. 
37409, Aggregate Volume Rate on Coal, Acco, Utah to Moapa, Nevada, 364 I.C.C. 678 
(1981). The oispute in this case involved an annual volume rate published by the 
Denver & Rio Grande Western Railroad (Co. and the Union Pacific Railroad (Compa- 
ny for coal from Acco to a Nevada Power (Co. plant at Moapa. I would begin by ob- 
serving that the record in the case shows that the assailed rate of $9.70 per ton rep- 
resents a 27 percent reduction from the trainload rate of $13.26 that was in effect 
prior to its publication, and that the railroads agreed to publish the reduced rate in 
exchange for an increase in the minimum tender and introduction of an annual 
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volume minimum. I would also note that the record shows that the shipper solicited 
the rate and agreed to its terms in writing but the Commission, appl3dng its deci- 
sion in Ex Parte No. 358 (Sub-No. 1) governing contracts entered into prior to enact- 
ment of the Staggers Act, did not conclude that the rate was a contract rate. 

The ICC determined that the railroads possessed market dominance over the traf- 
fic at issue using the (then current) 160 percent revenue to variable cost statutory 
jurisdictional threshold and market dominance guidelines. As with the Redfield 
case, it explicitly examined each of the four factors that the Commission would ex- 
amine in making a market dominance finding today. 

The Commission considered the reasonableness of the $9.70 per ton rate using the 
ton/ton-mile method, which is no longer in use. Using that formula, it reduced the 
rate to $7.88 per ton, which was 180 percent of the variable cost of the move. No 
evidence was introduced concerning the elements of the Coal Rate Guidelines and 
so, as in the Redfield decision, there is no basis for anyone to conclude that the rate 
would, or would not, be found reasonable today. 

The final case discussed by Congressman Tauzin is No. 38566, Rates on Iron Ore 
to Escanaba, MI, Chicago and Northwestern, not printed, decided December 21, 
1981. In his testimony. Congressman Tauzin told the dJommittee that *'. . . this was 
not even a rate reasonableness test. This was a case in which the ICC was asked to 
uphold a contract between the shipper and the railroad, and even when the court 
upheld the contract, it found one of the rates was too low and raised it. That is a 
case where the shipper won?" (transcript, p. 48) Let me explain the facts as I under- 
stand them. 

The case involves three rates for the transportation of iron ore from three mines 
in the Mtirquette Range in the Upper Peninsula of Michigan to an ore dock owned 
by the railroad at Escanaba. The rates were originally published by the Chicago & 
North Western in 1969, and were periodically updated by the railroad, pursuant to 
a written agreement with the shipper. In 1981, after a cost study revealed to the 
railroad that it was not earning a compensatory rate on the traffic and efforts to 
renegotiate the contract with the shipper failed, the railroad proposed to publish 
new rates. 

After finding that the proposed rates exceeded the (then current) 165 percent rev- 
enue to variable cost ratio stetutory jurisdictional threshold, the Commission exam- 
ined the four factors it would consider today and determined that the Chicago & 
North Western possessed market dominance over the iron ore traffic at issue. The 
Commission then determined that the rates were contract rates which, as a general 
matter, the Commission will not disturb. Commenting on the contract rates for the 
Empire and Tilden mines, which produced revenue to variable cost ratios of 156 per- 
cent and 130 percent respectively, the Commission found that while these rates ". . . 
do not provide windfall profits to the railroad, C&NW recovers more than its vari- 
able costs on those routes. We reiterate what we said in (citetion omitted) that *we 
do not view our role to be one of extricating carrier or shippers from questionable 
bargains, especially when the circumstances are not compelling.' We see no compel- 
ling reasons to extricate C&NW from the two compensatory rates provided in the 
agreements merely because they are not as high as C&NW would like. The contract 
rates have not been shown unreasonably low contrary to the public interest." (deci- 
sion, pp. 19-20) 

With respect to the third rate, for the Republic mine, the Commission found that 
it produced a revenue to variable cost ratio of just 88 percent. Since no evidence was 
presented that would justify recovery below the railroad's variable cost, such as evi- 
dence that the rate involved a bacldiaul or traffic that would move only until the 
equipment or plant utilized becomes exhausted, the Commission found that the Re- 
public mine rate would require a cross-subsidy by other shippers contrary to the 
Staggers Act, including the first of the Long-Cannon factors (49 U.S.C. 
10707a(eX2XCXi). The Commission therefore declined to enforce the Republic mine 
contract rate on the ground that it violated public policy, and directed the railroad 
to negotiate with the shipper and publish a compensatory rate. 

I believe the facts support the proposition that the Escanaba case does, contrary 
to Congressman Tauzin s evaluation, represent a victory for captive shippers. In the 
case of two of the three rates, the Commission found in favor of the shipper's posi- 
tion that the rates were contractual and thus enforced rates that otherwise would 
have been well below the stetutoiy jurisdictioned threshold, and therefore subject to 
increase at least to the threshold level. While the Commission required the third 
rate to be increased, in doing so it was enforcing one of the Long-Cannon factors, 
which proponents of the C.U.K.E. legislation complain is not enforced, and declined 
to approve a rate that would have resulted in a cross-subsidy which, presumably, 
would have been paid by other captive shippers. 
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Hie Ghabmax. Not we hmve Xr. Ifavtm Ktzpttcrkk. Deput- 
ment of Agricahiiie. 

STATOaSTOFMAXnS FIlZPAmaL JR. ADMIMSflUlOiL 
OFnCBIVntA!«SrOKrATiaS. DEPAKniENT OF AGUCTLTVRE 

Bfir. nnPAnocK. Tliaiik jou. Mr. Chainnan. for the oppommiiT 
to come befive yoa todav. Sfr name is Hanm FiopatriclL I am Ad- 
ministrator of the Office of Transponation at the Deparcment of 
Agricoltme. I appreciate the opportnmtr to talk about StagpMS. 
We have some concerns. 

I would like to sufamii m j formal remarks for the record to save 
time for those outside the behway to testify later. 

We in the Dqiartment of Agriculture support Staggers, and we 
do not suppo r t any of the legislation that would change Staggers at 
this time. A few inequities exist for smaU shippers that are impact- 
ing them very m^g ativ i^. Medium- and lar^e^ize shippers have 
taken advantage of innovative rates and services that railroads 
have offered. 

Captive shippers in areas such as North Dakota, Montana* South 
Dakota, Wyoming, and in certain areas of other States need protec- 
tion Cram excessive rates and market restrictions by carriers. 

Commisskmer Strenio pointed this out in his testimony that the 
Commission has not finished its job, and I agree; I think there is 
still a way to go. We think the Commission can work these prob- 
lems out. 

Since 1980, my aCEce published assessments of rail and motor 
carrier deregulation. We interviewed 48 elevators in 1983. We con- 
ducted nine workshops and hearings in 1983 and 1984. We conduct- 
ed an extensive stody of the impact of der^i^ation on Kansas 
wheat movements, and we have conducted a mailout survey of over 
2,000 elevators. We conducted a field survey in Michigan, Illinois, 
Indiana, and Ohio. 

In addition, we are almost in daily contect with shippers and 
trade associations and carriers. So I think we are in a very good 
position to talk about the impact of deregulation on agriculture. 

These comments today will address whiat we have perceived to be 
the three main transportation concerns of small grain shippers. 
First, there is a lack of clearly defined stand€urds for rate reason- 
ableness. Second, the trade restricting nature of route cancellations 
and the problems with reciprocal switehing cancellations or unrea- 
sonable increases in switehmg charges. And third, the inequities of 
contract secrecy. 

First I would like to discuss the reasonableness of rates. The cur- 
rent rate reasonableness stand€urds frustrate small shippers in agri- 
culture. The rules and regulations esteblished by the iCC in practi- 
cality eliminated recourse for small shippers. Current rules present 
significant obstecles for small shippers without large financial and 
l^al resources. 

Under present rules, shippers must show market dominance. 
Under market dominance, the ICC will not examine a protest 
unless the rate exceeds 180 percent of variable cost. The snipper 
must then address the evidentiary guidelines requiring extensive 
evidence related to intermodal and intramodal competition. 
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Should the carrier claim that geographic and product competi- 
tion offer restraint for ratesetting, the shipper must prove that it is 
inefTective. Stricter standards are imposed on revenue adequate 
carriers, however, not one carrier has been deemed revenue ade- 
quate by the ICC, as has been pointed out by several here today. 

The Commission handling of rate cases has been discouraging, 
particularly for those with a legitimate complaint. Numerous large 
and small shippers attending our workshops expressed their dissat- 
isfaction with vague, burdensome rules promulgated and adminis- 
tered by the ICC. 

The adequacy of rate reasonableness standards has not yet been 
tested. Worldwide recession reduced traffic, causing equipment 
overages and required carriers to stabilize rates. Upon return to 
normal economic times with no equipment surplus, protections will 
become more important. 

Rate reasonableness standards must be simplified and made less 
burdensome for the small agricultural shipper and that is the 
bottom line from the Department of Agriculture's standpoint. 

TTie second area is competitive access. These concerns center on 
availability to shippers of services offered by other railroads such 
as through the establishment and maintenance of joint rates and 
routes and reciprocal switching agreements. 

Cancellation of routes or switching or an unreasonable increase 
in charges for switching services restrict marketing options for 
shippers. It has been said that competition is the only regulator in 
a free market. 

Competition must therefore be maintained and even promoted. 

Such concerns are particularly valid at this time due to the re- 
duced number of competitors resulting from carrier consolidations. 
Despite consolidations, many shippers rely on more than one carri- 
er to reach market. Of the 48 elevators we interviewed in 1983, 27 
used multiple carrier routings to reach market; 6 of the 48 reported 
the cancellation of reciprocal switching to be a problem. 

The record in Ex parte No. 456 suggests that competitive access 
problems do indeed exist. Rather than elaborate on the many ex- 
amples of problems provided in that proceeding, which is in my tes- 
timony, I ask that this committee in its review of Ex parte No. 456 
give consideration to the statements filed by the Fertilizer Insti- 
tute, the National Grain & Feed Association, the Chemical Manu- 
facturers Associations, the Indian Grain Group, and Cargill, and 
the shortline railroads. 

Ex parte No. 456 is an example of a recent trend to negotiate so- 
lutions to shipper-carrier problems. Most captive shipper problems 
were left unresolved in that proceeding. Two agreements did come 
out of the proceeding, however, one addressing the rate reasonable- 
ness standards being considered in Ex parte No. 320, and one ad- 
dressing the competitive access issues being considered in Ex parte 
No. 445. 

My office has submitted written comments on these agreements 
to the ICC stating that while we support negotiated agreements, 
the proposed rules do not set specific standards for the ICC to 
follow in addressing the issues, and are not responsive to the needs 
of agricultural shippers. 
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If a resolution to these problems, by negotiation or otherwise, is 
not made soon, the problems might be with us for some time. We 
are currently in a period when national attention is focused on reg- 
ulatory problems. The carriers have yielded very little in this set- 
ting. Consequently, the outlook for settlement, particularly a nego- 
tiated one, at a later date when problems are local in nature and 
there is no national interest present, is not promising. I think the 
carriers have to give more attention to shipper needs and I will 
talk about that later. 

The CHAiRBfAN. Mr. Fitzpatrick, you are over your time. C£m you 
wind it up in just a few seconds? 

liifr. FrraPATRiCK. Yes, sir. 

We have made a case study on contracts and the impacts of rail 
der^ulation in Kansas on which I will gladly £mswer any ques- 
tions. We would like to mention that Mr. Dempsey of the AAR has 
made, as he mentioned before, a step in the right direction by nego- 
tiating the contract disclosure settlement with the National Grain 
& Feed. We hope the ICC approves this, and we trust everybody 
stays with it and tries to work it out. 

In conclusion, I just w£mt to say, Mr. Chairm£m, we do support 
the Staggers Act and we do not support opening up the Staggers 
Act at tiSs time. We want to work out these problems. 

The CHAmMAN. Senator Pressler. 

Senator Pressler. Could you tell me or submit for the record, 
how much per bushel of wheat on the average, how much is in 
transportation before it reaches a port of transport abroad or to a 
destination where it is milled? 

Mr. FrrzPATRiCK. I will supply that information for the record. 

Senator Pressler. What would you say off the top of your head? 
Let's say a bushel of wheat or grain in South Dakota that goes to 
Duluth? 

Mr. FrrzPATRiCK. About 25 percent. 

Senator Pressler. Twenty-five percent of the value of it you 
mean, or 25 cents per bushel? 

Mr. FrrzPATRiCK. Twenty-five percent of the value. 

Senator Pressler. Twenty-five percent of the value. So probably 
close to 80, 90 cents a bushel. 

Mr. FrrzPATRiCK. At this time, yes. 

Senator Pressler. Yes, it would be very useful for me to have 
that, if you could, by truck and by train in two categories: one, a 
point of exit for export; and two, a point of refining or grinding or 
whatever to prepare in the food process; because I think that it 
really will illustrate that about, as you said, between 25 and 30 per- 
cent of the cost of grain or the transportation cost is about a quar- 
ter of what people are paid, and that really becomes prohibitive. 

In your 1984 report on grain marketing, USDA recommended 
that Congress direct the ICC to develop procedures by which ship- 
pers, particularly small grain shippers, could determine unfair dis- 
criminatory practices caused by confidentiality of rail contracts. 

What type of procedures did USDA have in mind? Does the 
agreement between the Grain & Feed Association and the Associa- 
tion of American Railroads meet your concerns? 
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Mr. FiTZPATRiCK. Well, the recent negotiation between National 
Grain & Feed addressed one issue, the contract disclosure issue and 
the contract terms. We are very happy with that agreement. 

We think that is a good effort in the right direction. The railroad 
and the National Grain & Feed did not negotiate rate reasonable- 
ness and we are not presently happy with the standards at the ICC 
because they are rather complicated and complex. We hope that 
the railroads and National Grain & Feed would get back together 
on that issue. 

Senator Pressler. Would you submit for the record your recom- 
mendations as to what can be done and what steps can be taken on 
the Rapid City to Pierre line and the Aberdeen to Oakes line. 

Mr. FiTZPATRiCK. We will be glad to supply information for the 
record. We do have, Senator, a SWAT team, if you will, of people 
who go out £md help with branch line ab£mdonment cases. It ad- 
vises shippers and communities what they can do. 

Senator Pressler. Well, these have both been niled not to be 
abandoned, so we are just beyond that stage. 

Mr. FrrzPATRiCK. OK. 

Senator Pressler. Could you discuss some examples of the steps 
USDA has taken to prevent the abandonment of light density lines 
around the country? And you mentioned your SWAT team. But 
what kind of programs or legislative initiatives would be appropri- 
ate to help preserve these light density lines? 

Let me say I think that maybe agricultural products are more 
affected. We have heard a lot about coal here. We have a lot of 
coal-producing Senators on this committee, but in terms of the crux 
of the marginal lines, a lot of them are in agricultural areas. What 
recommendations or legislative initiatives — although you are for 
the Staggers Act, do you see that are needed? 

Mr. FiTZPATRiCK. Well, as I said before, we support no legislation 
to amend the Staggers Act. Although the Secretary and I recognize 
that this is a problem, we are doing our part to respond to concerns 
that are expressed to our office and we have procedures that are 
given out. In fact, in North Carolina, we have assisted two major 
shipping groups down there with rural abandonment cases, so we 
will be glad to help your State. 

There is 4,000 miles propc^ed for abandonment throughout the 
country right now, and it is of concern to us and in fact in your 
State, Mr. Chairm£m, since 1980, 141 miles have been abandoned. 

Senator Pressler. That is true, but I am mainly aimed right now 
at the two lines I am most concerned about. They have just ruled 
they cannot abandon them, so now we have got to take the steps, 
the postvictory in the ICC, so to speak; 2 cases out of almost 200. 
Only 2 cases out of 200 proposed abandonments were denied, and 
we took the cases to the ICC. 

But now we are at the next step. 

Mr. FrrzPATRiCK. Senator, I respectfully say that in many cases 
those abandonments are in the best interest of the railroad indus- 
try and the shippers. There are cases where we think that there is 
a sufficient volume to require the railroad to stay in there, but I 
think we can help if we know about it. 

Senator Pressler. Good. 
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Now, what shippers in South Dakota are captive? That may be 
something you will want to answer for the record after you have 
looked at it a bit. You defined ''captive" in your opening statement. 

Mr. FrrzPATRiCK. I would have to spend some time looking at 
South Dakota. 

Senator Pressler. If you will spend some time looking at those 
two lines. I am trsdng to focus everybody's attention in Washington 
on those two lines as kind of an example of the problem we foce. 

Mr. Chairman, I thank you very much. 

The Chairman. Thank you. 

Mr. Fitzpatrick, do you have dealings with the ICC or do people 
in your office have dealings with it? 

Mr. FrrzPATRiCK. Yes. We prepare statements for cases before the 
ICC and get involved with it. 

The Chairman. Do you believe that the ICC is sensitive to the 
problems of small shippers, and sensitive to the problems of the ag- 
ricultural commimity? 

Mr. FirzPATRiCK. I believe they have not been in the past. I see 
some effort to do that. I think the encouragement by the ICC for 
AAR and National Grain & Feed to work out the contract dispute 
in rules is a step in the right direction, and I think I would encour- 
age the ICC to continue to look out for small shippers. 

We think that protections for small shippers are clearly in the 
Staggers Act and we would just like to see them applied more fre- 
quently. 

The Chairman. Do you think that the emphasis should be on the 
interpretation and application of the Staggers Act, but not on 
changing the underl3dng law? 

Mr. FnrzPATRiCK. That is exactly my point of view. 

The Chairman. You have not given up on the ICC. You are con- 
tinuing to hang in there? 

Mr. Fitzpatrick. I am an optimist and I think we can work with 
them and I think that they have shown some signs of changing 
their ways. 

The Chairman. Thank you, sir. 

[The statement follows:] 

Statement op Martin F. Fitzpatrick, Jr., Administrator, Oppice op 
Transportation, Department op Agriculture 

I am here today to testify that the Department supports the Staggers Act and be- 
lieves that it has been generally beneficial to agriculture. However, a few inequities 
have developed that are having an adverse efiect on the smaller, less financially 
strong, agricultural shippers which traditionally have been protected by rail regula- 
tion. 

Many madium to large sized grain shippers have taken full advantage of innova- 
tive rail rates and services to improve financial returns in the post Staggers period. 
On the other hand, some smaller elevators that have access to one rail carrier are 
having difficulty maintaining a competitive position because they have trouble se- 
curing transportation alternatives. In areas such as North Dakota, Montana, Wyo- 
ming, western South Dakota, and in certain areas of other states, elevator operators 
have expressed concern that they lack adequate protection from high rates, dis- 
criminatory practices, and reductions in competitive access by carriers. This does 
not mean that the Staggers Act should be changed. The establishment of proper 
rules by the Interstate Commerce Commission and an interpretation of those rules 
that gives more consideration to these shippers could solve these problems. 
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I BACKGROUND 

Since 1980, the Office of Transportation, USDA, has been assessing the reactions 
of agricultural shippers to key provisions of the Staggers Act and to the implemen- 
tation and administration of the Act by the ICC. We published an initial assessment 
of motor carrier and rail deregulation in 1982 and a report on the impact of rail 
deregulation on grain marketing in 1984. In the sunmier of 1983, our personnel 
interviewed 48 grain shippers in 11 states. In response to the concerns expressed 
during these visits and to assist grain shippers in adjusting to the new regulatory 
environment, we conducted 9 regional workshops across the United States in 1983- 
84. Over the past year, our Office has been cooperating with Kansas State Universi- 
ty on a case study of the impact of rail deregulation on the marketing of Kansas 
wheat. We have just recently completed a nationwide survey of grain shippers to 
determine the effect of rail deregulation on grain marketing. Our office is in almost 
daily contact with grain shippers, grain receivers, trade associations, carriers, and 
many other groups and individuals which utilize rail transportation. 

Although agriculture has generally benefited from changes in transportation after 
Staggers, I believe it is important to address three main transportation concerns for 
small grain shippers in grain marketing. These concerns, as expressed to us by 
these shippers, are (1) the lack of cle£u-ly defined, workable standards for determin- 
ing whether transportation charges are unreasonable, (2) the cancellation of joint 
rates, through routes, and reciprocal switching, or unreasonable increases in switch- 
ing charges, and (3) the inequities resulting from contract rate secrecy. 

U. REASONABLENESS OF RATES 

I would first like to discuss the frustration some agricultural shippers have ex- 
pressed with the current rate reasonableness standards. 

The rules concerning rate reasonableness present significant obstacles for small 
shippers without large financial and legal resources. Under current rules, shippers 
protesting rates must first show that the carrier has market dominance over the 
traffic involved. The protesting shippers must also address the evidentiary guide- 
lines established by the ICC which require extensive evidence related to the degree 
of intermodal and intramodal competition. Should the carrier claim that geographic 
or product competition offers a restraint to rate setting, the shipper must also offer 
rebuttal evidence that such competition is not effective. The ICX) can impose stricter 
standards of pricing on revenue adequate carriers, although, we note that the ICX) 
has never found a major carrier revenue adequate. 

Commission handling of rate cases has been very discouraging for would-be 
protestants. During our elevator visits and workshop sessions, the general attitude 
was that filing a rate complaint was difficult, costly, and a waste of time. The fol- 
lowing are a few examples of the comments we received. A small grain shipper in 
our Great Falls, Montana, workshop made the following statement: "A mcgor prob- 
lem with market dominance is to determine on the basis of the ICCa criteria, 
whether or not market dominance actually exists. The trade does not understand it, 
nor do I." 

In our Richland, Washington, workshop a small shipper offered this comment . . . 
"Country shippers don't have the resources to protect themselves against market 
dominance. Staggers called for definition but IOC changed the rules and it is now 
fairly arbitrary. Those elevators located farther from the rivers are more apt to be 
controlled by the railroad. Most shippers lack expertise in this area and would like 
to see some control by an agency to make sure shippers are not overcharged.'' 

The adequacy for agricultural shippers of the rate reasonableness protections re- 
maining after the Staggers Act has probably not yet been tested. For most of the 
post-Staggers period, the carriers and the grain trade have been hit by a world-wide 
recession which reduced traffic and created equipment surpluses. To maintain traf- 
fic flows, many grain rates have stabilized, particularly in areas where some degree 
of rail competition exists. However, with the return of more normal levels of U.S. 
agricultural exports, the demand for grain will increase and the rate reasonable- 
ness protections will become much more important to many agricultural shippers. 

The market dominance standards adopted by the ICC in the Ex Parte 320 proceed- 
ing are a step in the right direction in alleviating these problems. However, we be- 
lieve these standards must be further simplified by the ICC and made less burden- 
some for the small agricultural shipper. 
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m. OOBfPBTmVB ACCESS 



The second area of concern I would like to discuss has been appropriately named 
by the IOC, "competitive access/' These concerns center on the availability to ship- 
pers of services offered by other railroads such as through the establishment and 
maintenance of joint rates and routes and reciprocal switching arrangements. 

For example, a grain shipper with rail service from one railroad may be located 
only a few miles from another mainline carrier who has access to grain elevators at 
a m^uor market. However, joint rates and routes between the two C£UTiers may have 
been unilaterally cancelled by one of the carriers to this mcuor market. 

In turn, the elevator operator may find the switching charge to move his grain 
from his elevator to the other railroad is now prohibitive. Rcdl access by the eleva- 
tor manager to this market has now been effectively shut-out. 

We do not believe that competitive access problems exist in all areas of the coun- 
try. For instance, our Kansas study determined that with one or two exceptions, re- 
ciprocal switching charges in that state had increased at a rate roughly proportional 
to increases in raU costs. Also, in some instances, railroads have cancelled through 
rates and followed with a lower rate to the same destination which benefited ship- 
pers. However, in areas of less rail competition, competitive access problems do exist 
for some elevators. 

It has been said that the only regulator in a free market is competition. As regu- 
lation is decreased, competition must be effective or else consumers will become sub- 
jected to market abuses. Competitive access concerns are particularly valid at this 
time due to the reduced number of competitors resulting from some carrier consoli- 
dations. 

Although single line movements are increasing as a result of rail mergers, many 
grain shippers still depend on multi-carrier routes for marketing. Of the 48 eleva- 
tors the Department interviewed in 1983, 27 used more than one railroad to reach 
their market, 14 used single line service, 4 did not respond, and 3 were using trucks 
at the time. Those reporting an increase in intercarrier problems since 1980 totaled 
22, those with no change totaled 7 with 19 in a no response or other category. Six 
shippers reported the cancellation of reciprocal switching to be a real problem. 

The Association of American Railroads recognized that competitive access is a 
problem in their February 12, 1985 filing with the ICC in the Ex Parte No. 456 pro- 
ceeding. On page 3 they state "... as the Commission is fully aware, the issues of 
'competitive access' have been among the most complicated and controversial issues 
facing the Commission since enactment of the Staggers Rail Act of 1980. In particu- 
lar, issues arising from alleged route closings, joint rate cancellations, and cancella- 
tion of— or increases in — reciprocal switching charges have led to controversies in- 
volving shippers, large railroads, regional and short-line carriers. . !' 

The record of Ex Parte No. 456 suggests that regulatory problems do indeed exist. 
This was particularly true in the competitive access issue area. There were a 
number of filings by agricultural interests which provided specific examples of com- 
petitive access problems. Rather than elaboraing on these example, we ask that this 
committee, in its review of the Ex Parte No. 456 proceeding, review the statements 
filed by the Fertilizer Institute, the National Grain and Feed Association, the Chem- 
ical Manufacturers Association, Indiana Grain, Cargill, and the short line railroads. 

The Ex Parte No. 456 proceedings is a example of a recent trend to achieve a ne- 
gotiated solution to these problems. In those proceedings, the issues of competitive 
access, jurisdiction, and rate regulation for small agricultural shippers were largely 
left unresolved. Two agreements were reached, however, one between the Associa- 
tionof American Railroads (AAR), the National Industrial Transportation League 
(NTTL), and the Chemical Manufacturers Association addressing competitive access 
problems; and another between the AAR, the NITL, and the American Paper Insti- 
tute, addressing market dominance standards. The ICC, in response to petitions 
from the parties to these agreements, initiated proceedings to consider adopting the 
ageed upon terms as ICC standards. On behalf of the Secretary of Agriculture, my 
mice has filed conmients in each of the proceedings stating, in essence, that al- 
though we generally support negotiated solutions to these problems, these agree- 
ments do not set specific standards for the Commission to follow and are not fully 
responsive to the problems of small agricultural shippers. 

If a resolution of competitive access problems, by negotiation or otherwise, is not 
made soon, the problems may be with us for some time. Currently, national atten- 
tion is focused on the implementation of the Staggers Act. Numerous trade associa- 
tions have passed resolutions directed at changing the Act, several bills have been 
introduced to modify it, groups have been formed to lobby for change and the ICC 
initiated a mcgor proceeding to attempt a negotiated settlement of rail/shipper dif- 
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ferences. We do not believe that any changes are required in the Staggers Act. We 
believe that the railroads must be more responsive to the concerns of small agricul- 
tural shippers and that the ICX) in administering these regulations must give more 
consideration to the needs of the small captive shippers. 

An indication of how the ICC has been ruling in competitive access cases can be 
gleaned from the Annual Reports issued by the agency. In 1981 the Suspension 
Board handled 14 cases involving the cancellation of joint rates. None of these can- 
cellations were suspended. In 1982, 25 cases were reviewed and none were suspend- 
ed. In 1983, there were 33 cases and 3 were suspended and in 1984, only 5 were re- 
viewed and 1 suspended. As explained in the Annual Report, Section l&I5a of Title 
49 to the U.S. Code gives the carriers an absolute right to cancel when their reve- 
nue to variable cost ratio faUs below 110 percent. 

Section 10705 requires that the Conunission give consideration to the public inter- 
est in through route or rate cancellations. According to the ICC, many of the 1983 
and 1984 cases dealt with revenue to cost ratios of over 110 percent and therefore 
all cases were decided under Section 10705, the public interest section. The bottom 
line is that cancellations were denied in only 4 of 76 cases in the 4-ye£u- period. How- 
ever, we believe that under the new standards recently established by the ICC, some 
of the above cases might have been suspended. 

A small shipper in Illinois offered this view in our Champaign workshop "Joint 
service cancellation is one of the things that has changed country elevator oper- 
ations more than anything else. With joint connections and reciprocal switching in 
place, you often have the option of several markets. When these services as can- 
celled or priced beyond practical usage youl become a one market merchandiser.'' 

The traffic manager of a large shipper had this to say in our Bismarck, North 
Dakota, workshop "The impact on traditional markets of Staggers was the cancella- 
tion of joint rates, through routes, and reciprocal switching. The integrated rail 
system in the United States that we had prior to Staggers is turning into a series of 
single line railroads, making processing plant shippers and receivers pay a penalty 
for the inability to negotiate a joint rate route. Individual railroads are the sinews 
and ligaments of an integrated transportation system which made this country 
great. Unfortunately the cancellation of rates and routes is going to tear this system 
apart." 

We are encouraged by the new competitive access rules adopted by the ICC in Ex 
Parte No. 445. We have urged the Commission, however, to employ greater specifici- 
ty in defining competitive access guidelines with a consideration of the regulatory 
burden on small captive shippers. 

* 

CONTRACTS 

The third major concern I would like to address is contract ratemaking. Some ag- 
ricultural shippers are taking full advantage of the ability to contract granted by 
the Staggers Act, as evidenced by the rapid increase and extensive use over the past 
few years of contract ratemaking on grain and grain products. Our Kansas study 
indicates that contracting has been a real advantage for these shippers by giving 
them substantial rate discounts, and by allowing them to pursue innovative market- 
ing strategies and to work out service problems directly with carriers. Many other 
agricultural shippers, however, are concerned about the equity of the rules under 
which this new type of ratemaking has been permitted. 

In general, we support the concept of contracted rail service. No one wants to 
return to the formalisms and rigidity that were hallmarks of pre-Staggers rail regu- 
lation and tariff-based rail rates. But in spite of the advantages rail contracting has 
given some segments of grain marketing, we believe that the overall benefits of con- 
tracting to small grain shippers are questionable, at least with the current disclo- 
sure rules. For agriculture, the crux of the issue is the impact of this method of rail 
pricing on net prices received by farmers. 

The ability to contract has resulted in substantial rate concessions and innovative 
pricing and service packages for some grain shippers. Our research with the ICC on 
Kansas wheat contracts suggests that shippers with contracts have obtained a trans- 
portation price advantage of 17% as compared to tariff rates. Based on our experi- 
ence, small single-location shippers generally are not participants in contract rate- 
making. 

Our research also suggests that the benefits of rail contracting are being repre- 
sented in increased net prices paid to Kansas farmers particularly at high density 
shipping points. Although further research is required, it is not clear whether rate 
reductions are being passed through in some country locations. In some cases, local 
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^Tbe foUowing informaticm was subsequently received for the 
record:] 

QucmoN or Sbnatos Pkbsslbk and the Answer 

Question. Could you supply for the record the results of the alternative transport 
tation costs for moving various types of grain frtMn the points described below to 
Duluth and Minneapolis, MN: 

(a) frtMn Rapid Qty, Philip, and Biidland, SD (assuming the Ft Pierre to Rapid 
City segment is abandoned); 

(b) frtxn Riqiid City, Philip, Biidland, Miller, Huron & Brookings (assuming the 
entire C&NW line fran Rapid City to Minnesota is abandoned); 

(c) frx>m Aberde^i, Houston, Hecla, & Oakes (assuming the Aberdeen to Oakes, 
ND line is abandoned). 

Answer. It is not possible for us to supply the exact rates to and from the points 
named in your question since some of them are not published. Accordinff to the 
shippers we contacted in that area, the rail rates to the Twin Cities and the Twin 
Ports from the South Dakota points range between 50 and 70 cents per 100 pounds 
(30 to 42 cents per bushel). IVucks are fairly competitive from the area, so their 
rates run a few cents above or below the rail rates depending on how badly they 
need the traffic. However, the presence of rail service keeps me truck rates down 
and visa versa. 

If rail service were to be abandoned on the mentioned lines, there would a strong 
tendency for rates to increase. Oakes, ND, should not have a problem since it is 
served by the BN and the SOO railroads in addition to the CNW. Huron and Abt>r- 
deen, SD, would still be served by the BN, but rates could increase due to the loss of 
intramodal competition. The remaining locations would lose all of their rail service 
and with no intermodal competition, truck rates would undoubtedly increase. 

The amount rates would increase at those points where rail service is eliminated 
would vary. The option to truck to a faculty located on a rail line would still exist. 
This, however, would increase costs since there would be little if any savings on the 
rail rate while increased expenses would be incurred transporting and handling the 
grain an extra time. Such an increase could amount to 20-25 cents per 100 pounds. 

All of the towns you have listed in your question are located on UNW lines that 
the L.B. Foster (Do. is negotiating to purchase. Further talks between the involved 
parties are to be held this month (January). From our viewpoint, it appears the pur- 



Digitized by 



Google 



142 

chase will be consummated. If it is, competition will be maintained in the area and 
rates should be favorably influenced. 



Questions op Senator Long and the Answers 

Question 1. Mr. Fitzpatrick, your office recently released a study of the impacts of 
rail deregulation on the marketing of Kansas wheat. The report concludes that the 
reduction of rail rates for Kansas grain was primarily due to competition among the 
railroads. Have agricultural shippers elsewhere enjoyed these benefits? 

KANSAS STUDY 

Answer. Our recent report on the impacts of rail deregulation on the marketing 
of Kansas wheat attributes the reduction of Kansas rail rates on grain to many fac- 
tors, such as the reduced export flow of wheat, surpluses of transport equipment, 
changes in transport technology and cost relationships, and others. Intra-rail compe- 
tition in Kansas was also a factor which reduced rsul rates since 1980, particularly 
contract rates. While we believe that other areas of the country, with less rail com- 
petition, have also benefited from general reductions in the level of tariff rates, we 
do not believe that these areas have been the beneficiaries of the extensive rate dis- 
counting through rail contracting that occurred in Kansas. Rail rates for agricultur- 
al shippers in other areas also appear to have declined, but arguably not to the 
extent of the rates for Kansas shippers. 

Question 2, In comments filed before the ICX3 in the McCarty Farms case on No- 
vember 10, 1983, authored by the Office of Transportation for Secretary Block, there 
appear the following statements: 

During the past 10 years, the level of difficulty for the average shipper in proving 
a rate reasonably high has gone full cycle from ridiculously easy all the way to im- 
possible, (p. 2) 

The ICC's interpretation and administration of the statutory provisions [of the 4R 
and Staggers Act] has . . . made it virtually impossible for shippers to prevail in 
this type of proceeding [referring and rate reasonableness cases], (p. 3) 

As a practical matter, the stand alone cost theory could not be applied to the 
grain industiy and attempts to implement the prop<x3al would present an unreason- 
able burden for grain shippers and could 3deld negative economic consequences for 
the Nation, (p. 4) 

Agriculture's concern is that the carrier's revenue needs are being overstated by 
the ICC and that the ratemaking standards proposed in this proceeding will lead to 
carrier abuses, (p. 7) 

The primary reason the [Coal Rate] guidelines are not appropriate is because thev 
are predicated upon a desired return on investment for the carriers that is unreal- 
istically high. (p. 8) 

That is an impressive catalog of regulatory abuses by the ICC. What has the ICC 
done in the past vear or two to alleviate these officially articulated concerns of Sec- 
retary Block, and why shouldn't Congress address them legislatively? What has the 
Commission done about its "unrealistic" revenue adequacy test? What has it done 
about the "unreasonable burden" imposed by the Coal Rate Guidelines? Are you 
suggesting that two years having passed since these comments were filed, and noth- 
ing having been done about the concerns raised by them, that we in Congress 
should do nothing? 

RATE reasonableness STANDARDS 

Answer. The comments the U.S. Department of Agriculture made in the McCkirty 
Farms case were valid at the time and we still have some of the same concerns. 
However, a number of developments have taken place in the interim that lead us to 
believe that these concerns can be satisfied by means other than opening up the 
Staggers Rcdl Act. 

In late 1984, the Interstate Commerce Commission (ICC) opened the proceeding 
docketed Ex Parte No. 456, The Stagsers Rail Act of 1980— Conference of Interested 
Parties. This proceeding was initiated primarily because of rising public discontent 
with the way the ICC was regulating, or not regulating, the railroads. Although the 
proceeding produced limited results, extensive public participation created an 
awareness that something needed to be done to give shippers more consideration in 
regulatory matters. 

One spinoff from the Ex Parte 456 proceeding was a negotiated agreement be- 
tween the Association of American Rcdlroads, representing the carriers, and several 
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shipper oi^ganizatioiis addressing rate reasonableness standards applied by the ICC. 
Ttus agreement was given public consideration by the ICC under docket Ex Parte 
No. 320 (Sub-No. 3) Product And Geographic Competition. The USDA filed comments 
in this proceeding asking for and suggesting specific, definitive standards for rate 
reasonableness determination. The rules adopted by the ICC were not very defini- 
tive; however, they are an improvement and should be given a trial period to deter- 
mine their effectiveness. 

The rules adopted by the ICC in Ex Parte 320 require more specific evidence relat- 
ed to intramodal, intermodal, geographic, and product competition than was previ- 
ously required. Additionally, they shifted the burden of proof for the existance of 
geographic and product competition from the complainant to the carrier. We believe 
these new standards can work if the Congress directs the ICC to give equal consider- 
ation to the needs of tibe carriers, shippers, and the public, as required by Section 3 
of the Staggers Rail Act. 

STAND ALONE COST 

The stand alone cost test does not apply to grain or other agricultural shipments. 
We do not believe that it is a reasonable standard and we will oppose any effort by 
the ICC to apply it to agricultural traffic. The stand alone cost theory was not man- 
dated by The Staggers Act. 

REVENUE ADEQUACY 

The ICC has done nothing about the unrealistic revenue adequacy test. Circum- 
stances hav6 changed substantially, with regard to applying revenue adequacy 
standards since passage of the Staggers Act in 1980 rendering the test somewhat 
obsolete. The revenue adequacy sta^ard is primarily applied in cases involving rate 
reasonableness. For a number of reasons, many movements are excluded from rate 
reasonableness tests. For example, the reasonableness of contract rates is never an 
issue that has to be considered by the ICC. In 1980, very little grain was moving 
under contract rates. In 1985, approximately 50 percent of all rail grain movement 
was under contract. Additionally, there are many published multicar and time- 
volume rates that are rarely protested. Since contract rates are generally discounted 
and multicar and time-volume rates are among the lowest rates, it leaves only a 
small percentage of rates that are likely to be protested and thus subject to the rev- 
enue adequacy test. It does not appear reasonable that the ICC should assist the 
carriers in attaining adequate revenues by propping up the rates on a small per- 
centage of normally higher rated trafRc wnen the carriers offer bargain or discount- 
ed rates on substantial amounts of other traffic. The Railroad Accounting Principles 
Board may or may not produce findings that will alter the revenue adeouacy test 
now being used. We believe the ICC should be given direction on how ana when to 
apply the revenue adequacy test. 

Question 3. Please address the McCarty Farms case. Those grain shippers have 
spent several hundred thousand dollars, waited over five years, have had to have 
the State of Montana appropriate public funds to keep the case alive, and now they 
have to stfut all over again. Is that fair to the nation's farmers? What can we in 
Congress do to help them? 

THE "mC CARTY farms'' CASE 

Answer. The experience of the state of Montana and the grain shippers involved 
in the McCarty Farms case with the current rate reasonableness standards points 
out the need for these standards to be simplified and made less burdensome for agri- 
cultural shippers. It is not fair to agricultural interests that the only avenue for pro- 
testing the reasonableness of rail rates is so expensive and time-consuming. Accord- 
inglv, our testimony before this Subcommittee in these hearings and before the ICC 
in the McCarty Farms case has been unequivocal in calling for a simplification of 
this procedure, which we believe could be done by the ICC under its current statuto- 
ry authority. 

Question 4- Do you think stand alone cost is a fair measure of rate reasonable- 
ness? Do you know of any farmer who thinks it is? 

STAND ALONE COST 

Answer. As stated above, the Department does not think stand alone cost is a fair 
measure of rate reasonableness and we will oppose its use on agricultural traffic. 
We do not know of a single farmer or agricultural shipper that supports its use. 
Many have spoken out against it. 
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Question 5. Perhaps Secretary Block's November 10, 1983 comments in the 
McCarty Farms case hit the heart of the issue. 

"There are indications that the railroads are currently earning adequate revenues 
to attract investment capital. Agricultural producers, particularly grain producers, 
do not enjoy this position. The producer receives the market price for his grain less 
transportation and handling costs to that market. * * * Should the proposed guide- 
lines [the Coal Rate Guidelines] be applied to the cases in question, or any other 
grain cases, an even greater imbalance would be created between carriers and ship- 
pers than already exists. On one side would be the carriers with a ''mandated" 
return on investment and considerable ability to increase rates with immunity from 
suspension. On the other side would be the agricultural producer with a negative 
return on investment and virtually no recourse against rate increases.'' (p. 7) 

Isn't this the heart of the issue — whether the railroad has the ability to take more 
of the delivered price of grain than the farmer who produces it? Has anything hap- 
pened in the intervening two years to change Secretary Block's assessment? 

RAILROAD PRICING 

Answer. Railroad pricing can only be controlled in two ways; either through regu- 
lation or by the existence of competition. Typically, trucks are competitive with rail 
for short-distance hauls. For some long haul movements, barges can compete with 
rail. We feel some amount of regulation is needed on long haul traffic to protect 
those shippers of agricultural commodities located away from the river that are 
served by only one rail carrier. We ara not in total agreement with the rate reason- 
ableness standards adopted by the ICC in the Ex Parte No. 320 proceeding, but they 
are an improvement and could work with proper interpretation, or perhaps further 
modification, by the ICC. The ICC should be directed to give more consideration to 
shipper needs in regulatory matters. A delicate balance is needed to protect captive 
shippers from rate abuses while allowing the carriers enough pricing freedom to 
maintain financial viability. 

Question 6. Are you familiar with the Commission's Midtec Paper decision on re- 
ciprocal switching and other competitive access issues? Do you know that the Na- 
tional Industrial Transportation League, which worked out that competitive access 
compromise with the AAR, has gone to court saying that the Midtec case ''largely 
cancel[s] out" its compromise? Does that give you any pause when you tell us that a 
negotiated compromise on contract disclosure is the answer to the grain shipper's 
problems? In other words, what makes you think the ICC will live up to that com- 
promise any more than it did the compromise on competitive access? 

"midtec paper" 

Answer. There is still some hope for a decision favorable to the shippers in this 
case. The ICC has recalled this case from the courts in order to give the matter fur- 
ther consideration under the competitive access rules adopted in Ex Parte No. 445. 

Question 7. Please respond to the testimony before the Subcommittee of Evans 
Grain Company, based in Salina, Kansas, which lacks your enthusiasm for the Na- 
tional Grain & Feed Association— Association of American Railroads negotiated ap- 
proach to contract disclosure. 

EVANS grain testimony 

Answer. The testimony of Evans Grain before the Subcommittee does not fault 
the negotiated approach to the contract disclosure issue, which we strongly support- 
ed and encouraged in our statement, but rather suggests that the compromise does 
not go far enough in requiring the disclosure of additional terms. 

We are not suipnsed that all segments of the grain community do not completely 
embrace the National Grain and Feed and Association of American railroads agree- 
ment on contract disclosure. As Mr. Harding of the National Grain and Feed stated 
in his testimony, "first of all, the agreement is a compromise within the Grain and 
Feed Association and between our association and the AAR, so not everything that 
everybody wanted is covered, and in many cases there are things in there that 
people did not want." Indeed, there was even testimony before the Subcommittee 
(Mr. Oman, Scoular Grain Company) opposing any change in the amount of infor- 
mation made public on rail contracts. 

We believe, however, that the compromise does reflect a liberalization of the con- 
tract disclosure rules, which we called for in our statement before the Subcommit- 
tee, and will ease the adjustment process of smaller shippers such as Evans Grain to 
contracted rail service. 
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The Chairman. Next we have a panel, and Senator Long has 
asked that we wait until 2 o'clock for the panel to testify, so we 
will break now until 2 o'clock. 

[Recess.] 

AFTERNOON SESSION 

The Chairman. We have Mr. Haupt, Mr. Mitchell, and Mr. Mel- 
ville. Gentlemen, thank you all for patience in waiting so long 
today. 

Would you like to go first, Mr. Haupt? 

STATEMENTS OF RICHARD HAUPT, DIRECTOR OF TRANSPORTA- 
TION AND TRAFFIC, FORD MOTOR CO., ON BEHALF OF NATION- 
AL INDUSTRIAL TRANSPORTATION LEAGUE; ED MITCHELL, 
PRESIDENT, PEPCO, ON BEHALF OF CONSUMERS UNITED FOR 
RAIL EQUITY; AND W.G MELVILLE, DIRECTOR OF PHYSICAL 
DISTRIBUTION, KENNECOTT, ON BEHALF OF COMMITTEE 
AGAINST REVISING STAGGERS; ACCOMPANIED BY JOHN 
ARCHER, DIRECTOR OF LOGISTICS, CROWN ZELLERBACH 

Mr. Haupt. Thank you. Senator. 

Good afternoon. My name is Richard Haupt. I am director of 
transportation and traffic for the Ford Motor Co. in Dearborn, MI. 
I am appearing today on behalf of the National Industrial Trans- 
portation League, since I served as the league's shipper coordinator 
in negotiating the private sector agreement on competitive access 
for the railroad industry. 

The league is pleased indeed to be here today to present its views 
on the St£^gers Rail Act and the private sector agreements negoti- 
ated and endorsed by the League which were pending ICC review 
in Ex parte No. 445. 

These private sector agreements mark an important turning 
point in the evolution to a market disciplined railroad industry. 
They demonstrate that, freed of regulatory constraints, carriers 
and shippers are able to resolve issues of major transportation im- 
portance. 

In supporting these agreements, we know of course that they are 
not perfect, nor do they solve every competitive access or market 
dominance problem facmg the shipping community. We also recog- 
nize they are based on the understanding that carriers and ship- 
pjers remain committed to resolving their difTerences through nego- 
tiation, with the ICC being used only when goodfaith efforts cannot 
span basic differences. 

However, we believe that these agreements provide a timely, 
simple framework for dissolving disputes over rate and route can- 
cellations, an equally effective mechanism for fostering intrarail- 
road competition through increased use of reciprocal switching ar- 
rangements, as well as a means of mitigating the most onerous 
burdens and seeking agency review of actual or potential abuses of 
the railroads' market power. 

The agreements also provide the ICC with a means of demon- 
strating its commitment to assuring balanced administration of the 
Staggers Act. We are pleased that the agency just yesterday issued 
its written decisions in these proceedings so that they can now be 
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put into practice. If the ICC fails to realize the basic objectives of 
these agreements, Congress then becomes the only forum for these 
controversies. 

In conclusion, the league believes that the Staggers Rail Act 
which mandated a balance of shipper and carrier needs to assure a 
healthy, competitive railroad industry has worked well in those sit- 
uations where competition, especially intrarailroad competition, 
exists. However, it has been less successful in those instances 
where effective competition is absent. 

We believe that this dichotomy is due in large part to the Com- 
mission's interpretation and administration of the act, specifically 
its failure to give adequate emphasis to the 1980 reform law's goal 
of maintaining and fostering competition in this industry. 

A recent example of this is the Commission's decision in the 
Mid'Tech case, but indeed we are pleased that the ICC has asked 
for the case to be remanded and hopefully there will be a better 
decision coming out. 

The agency now has the opportunity to help restore the balance 
mandated by Congress by acting quickly and decisively on the pri- 
vate sector agreements. If it does so, the benefits extend beyond 
these two important issues. The Commission will have created a 
confidence which is needed to foster additional agreements aimed 
at resolving the other controversies resulting from its previous in- 
terpretation and administration of the act. 

If it fails to do so, the agency will force the policy debate upon 
Congress, since no other forum for relief will be available. While 
we would prefer a negotiated regulatory solution to our problems, 
the league will not hesitate to seek congressional action to assure 
that the Staggers Act's competitive objective become a reality for 
all shippers. 

The league would note that it is continuing its discussions with 
the Nation's railroads on some of the other controversial Staggers 
Act issues identified by Chairman Danforth in Senate Joint Resolu- 
tion 331 which is revenue adequacy, rate reasonableness, and fur- 
ther refinements to market dominance procedures. 

We hope that these discussions will lead to other private sector 
agreements which can be presented to the ICC for its review and 
action. The league thanks you for this opportunity to present the 
views of the shipping community and looks forward to working 
with you and your staff to assure that our mutual goal of a market 
disciplined rail industry becomes a reality. 

I would, of course, be glad to answer any questions. 

[The statement follows:] 

Statement on Behalf op the National Industrial Transportation League 

Chairman Packwood, Members of the Subcommittee: Grood Morning, my name is 
Richard Haupt. I am director of transportation and traffic for Ford Motor Company, 
Dearborn, Michigan. I am appearing today on behalf of The National Industrial 
Transportation League. I served as the League's shipper coordinator in negotiating 
the private sector agreement on competitive access with the railroad industry. 

The League is a voluntary organization of shippers, shippers' associations, boards 
of trade, chambers of commerce, and other entities concerned with the purchasing 
of transportation services. It is the only nationwide organization representing ship- 
pers of all sizes and commodities using all modes of transportation to move their 
goods in interstate and international commerce. Its members, directly or indirectly, 
are responsible for the routing of about 80% of the country's commercial freight. 
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The League is pleased to be here this morning to present its views on the Staggers 
Rail Act, and the Act's marketplace effects over the past five years. As we have tes- 
tifed at previous oversight hearings, the League believes that the Act provides a 
workable balance between the gocds of assuring the railroads' revenue adequacy and 
of maintaining and fostering elective competition within the industry. Where com- 
petition, especially intra-railroad competition, exists, the Act appears to be working 
well. 

In these instances, it has justified Congress's faith in the ability of the market- 
place to effectively regulate transportation services. However, in those instances 
where competition is absent, our members continue to be concerned about the Inter- 
state (Commerce Commission's stewardship of this legislation. 

The past five years have seen an increasing emphasis on competitive access con- 
cerns. In the e£u-ly stages of the Act's implementation, our primary focus was the 
rate equity issues such as market dominance, rate reasonableness, and revenue ade- 
quacy. However, at our last Annual Meeting, the Staggers Rail Act policy debate 
centered on competitive access issues such as rate and route cancellations, recipro- 
cal switching, and trackage rights, and the need to pursue legislative changes. 

The membership's concern with competitive access issues prompted the League to 
initiate negotiations with the railroad industry which led to the competitive access 
agreement currently under consideration in Ex Parte No. 445 (Sub-No. 1) Intramod- 
ctl Rail Competition. 

The desire to explore all non-legislative remedies to our members' concerns with 
the Act's administration prompted the League's endorsement of the agreement ne- 
gotiated between the railroads and the American Paper Institute currently under 
consideration in Ex Parte No. 320 (Sub-No. 3) Product and Geographic Competition. 

Perhaps one of the Act's greatest benefits is that it has led to a rethinking of the 
traditional relationships between the railroad and shipping communities. Under the 
environment created by strict regulation, carriers and shippers would have looked 
to Washington, rather than themselves, for solutions to their marketplace problems. 
With five years' experience under the Act's more market-oriented philosophy, carri- 
ers and shippers have learned to explore new solutions to common problems. 

These private sector agreements mark an important turning point in the evolu- 
tion to a market disciplined railroad industry. They demonstrate that freed of regu- 
latory constraints, carriers and shippers are able to resolve issues of major transpor- 
tation importance. 

The competitive access agreement would provide the following mechanisms to ad- 
dress problems caused by joint-line rate and route cancellations: 

A carrier must provide 45 days' notice of a cancellation. Upon request of an af- 
fected party seeking an explanation of or justification for the action, the canceling 
carrier must provide that information within 10 days. 

Prior to seeking I(X relief from a cancellation, the affected party and the cancel- 
ing carrier first must seek to negotiate a settlement to their dispute. If the matter is 
not resolved within five days after the request for negotiation, then the affected 
party is free to seek (Donmiission action on the matter. 

The ICC is empowered to suspend and/or investigate a proposed cancellation if it 
determines that the affected party has or will use the rate or route at issue and that 
the cancellation would eliminate effective railroad competition for the traffic be- 
tween that origin and destination. 

The criteria for investigating a proposed cancellation is specified and agency in- 
vestigations are required to be made on an expedited basis. 

In addition, the agreement provides a mechanism for the establishment of joint- 
line rates and routes as well as reciprocal switching arrangements. This mechanism 
includes criteria about an affected party's use of the rate or route and the new 
rate's or route's impact on competition within the industry. It also limits the use of 
certain ICC findings in certain court proceedings under the antitrust laws involving 
the same facts or controversies. 

Reciprocal switching normally occurs in a terminal district or other area where 
several railroads provide service. It essentially is a cooperative working arrange- 
ment between railroads so that goods carried by one railroad can be picked up from 
or delivered to the facilities of a shipper located on another railroad. 

The product and geographic competition agreement would make changes in the 
ICC's handling of market dominance proceedings. A market dominance finding 
must be made prior to agency action on rate reasonableness issues. 

The agreement would shift from shippers to carriers the burden of proof for show- 
ing that the presence of product and geographic competition is sufficiently strong to 
prevent anticompetitive actions by the railroads. In addition, the agreement pro- 
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vides a clecu-er understanding of how the ICXD will treat evidence on product and 
geographic competition. 

It is understood that product and geographic competition are concepts used in 
antitrust law. They are premised on the belief that the ability to buy other products 
or to buy the product at issue from other sources can create pricing pressures which 
can prevent abuses of market power. 

In supporting these agreements, we know that they are not perfect, nor do they 
solve every competitive access or market dominance problem facing the shipping 
community. We recognize that they are based on the understanding that carriers 
and shippers remain committed to resolving their differences through negotiation, 
with the ICXD being used only when ''good faith'' efforts cannot span basic differ- 
ences. 

We believe that these agreements provide a timely, simple framework for resolv- 
ing disputes over rate and route cancellations; an equally effective mechanism for 
fostering intrarailroad competition through increased use of reciprocal switching ar- 
rangements; as well as a means of mitigating the most onerous burdens in seeking 
agency review of actual or potential abuses of the railroads' market power. 

They also provide the ICC with a means of demonstrating its commitment to as- 
suring balanced administration of the Act. We hope that the agency will shortly 
issue its written decisions in these proceedings so that they can be put into practice. 
If the agency fails to realize the basic objectives of these agreements, Congress be- 
comes the only forum for these controversies. 

In conclusion, the League believes that the Staggers Rail Act, which mandated a 
balance of shipper and carrier needs to assure a healthy, competitive railroad indus- 
try, has worked well in those situations where competition, especially intra-railroad 
competition, exists. However, it has been less successful in those instances where 
effective competition is absent. 

We believe that this dichotomy is due, in large part, to the Conmiission's interpre- 
tation and administration of the Act, specifically, its failure to give adequate em- 
phasis to the 1980 reform law's goal of maintaining and fostering competition in 
this industry. 

A recent example of this is the Commission's recent decision in the Midtec case. 
Despite requests by the shipper and a railroad interested in providing competitive 
service, the agency failed to find that the service was in the public interest and 
denied the application. Some observers believe that the Midtec decision actually in- 
hibits the fostering of competitive service because they believe that new, stricter 
burdens of proof have been imposed in these proceedings. 

The agency now has the opportunity to help restore the balance mandated by 
Congress by acting quickly and decisively on the private sector agreements negotiat- 
ed on competitive access and the use of product and geographic competition. If it 
does so, the benefits extend beyond these two important issues. The Commission will 
have created the confidence needed to foster additional agreements aimed at resolv- 
ing the other controversies resulting from its previous interpretation and adminis- 
tration of the Act. If it fails to do so, the agency will force the policy debate upon 
Congress, since no other forum for relief will be available. While we would prefer a 
negotiated, regulatory solution to our problems, the League will not hesitate in the 
future to seek Congressional action to assure that the Stc^gers Act's competitive ob- 
jectives become a reality for all shippers. 

The League would note that it is continuing its discussions with the nation's rail- 
roads on some of the other controversial Staggers Act issues identified by Chairman 
Danforth in Senate Joint Resolution 331, such as revenue adequacv, rate reasonable- 
ness, and further refinements to market dominance procedures. We hope that these 
discussions will lead to other private sector agreements which can be presented to 
the ICC for its review and action. 

The League thanks you for this opportunitv to present the views of the shipping 
community, and looks forward to working with you and your staff to assure that our 
mutual goal of a market-disciplined rail industry becomes a reality. I would now be 
glad to answer any questions you may have. 

The Chairman. Thank you, Mr. Haupt. 

Mr. Mitchell. 

Mr. Mitchell. Thank you, Mr. Chairman. Mr. Chairman, thank 
you very much for scheduling this hearing and for affording the 
Consumers United for Rail Equity an opportunity to testify. 

I should make it clear that although I am president of an inves- 
tor-owned electric utility, I am not here representing the utility's 
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interests as such. I am representing the interests of our consumers, 
because whether the rail rates for coal go up or down, such rates 
are ultimately paid by our consumers. The level of such rates does 
not make any financial difference to the industry itself. And that is 
true of all of our investor owned and publicly owned utility mem- 
bers. 

This is strictly a consumer issue, and we have been joined in our 
efforts by a great many parties that normally we argue and dis- 
agree with: utility regulators, consimier advocates, labor, Grover- 
nors, and mayors. A great, wide, broad coalition has been put to- 
gether because we all share a common interest. 

Mr. Chairman, dealing with one reference to Potomac Electric 
Power Co., I would like to address Senator Pressler's question this 
morning as to how much rail rates have increased. He had an 
answer put to him. Minimally; about the cost of inflation, general- 
ly. 

Let me tell you, sir, that when you talk to the ICC or you talk to 
the railroad representatives about rates, that is what they talk in 
terms of— averages. What you have to look at is the specific coal- 
hauling road, the specific road that you are talking about, and then 
ask that question. 

Just to give you one answer for Pepco, from 1979 to 1984, our rail 
transportation rates increased 80 percent. In that period of time, 
the Consumer Price Index went up 43 percent. In that same period 
of time, our electric rates went up 32 percent. Now, we did a very 
good job, I think, on the electric rates, but the whole point is that 
you cannot look at averages; you have to look at specifics, because 
the captive shippers are not the majority of all of the shippers that 
use the railroads. And when you talk in terms of averages, the 
impact on the captive shipper is lost. 

We listened this morning, Mr. Chairman, to Chairman Taylor 
talk about how the course is charted, the ship is moving, so give 
them time. Mr. Chairman, they have had 5 years. My suggestion, 
to carry his statement just a little bit further, is that the ship is 
sinking. 

What he says basically is "trust me, trust me, trust the Commis- 
sion; 5 years or so down the road, we will have everything all taken 
care of." We don't agree with that, Mr. Chairman. We have 
reached the limit, and if this Congress does not fix the problem, 5 
ye€m3 from now we will be right back here with the same kind of 
argument. 

The system is broken, no question about it. The ICC has been 
guilty of outrageous behavior over the last 5 years, and that behav- 
ior is continuing today. I think as a consumer I would have to say I 
am a little angry about the situation. I think, were I a Member of 
the Congress, I would be furious about it, for two reasons: one, you 
go back to 1980, this Congress went through a great deal of trial 
and tribulation and effort and debate to arrive at a satisfactory 
method to reach the goals of financial health for the railroads. 

Now, the compromise that was built into that method and that 
allowed the Staggers Act to be adopted included the Long-Cannon 
amendment and other provisions to protect the captive shipper. Up 
to this point, those provisions have been totally abrogated by the 
ICC. The ICC has been extremely diligent in assisting the railroads 
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to reach a level of financial health; they have done nothing much 
on the other side of the coin. 

Further, Chairman Danforth last year introduced Senate Joint 
Resolution 331. In effect, the resolution told the ICC to clean up its 
act and it dealt with, as discussed this morning, revenue adequacy, 
market dominance, rate reasonableness, competitive access, and a 
few other thing's. 

The answer that you received this morning as to what the Com- 
mission has done is a little bit nebulous. I would say to you, sir, 
that the Commission has done virtually nothing on the items that 
were included in that joint resolution. It has not been too long ago 
that Chairman Taylor said the Commission will not look at reve- 
nue adequacy. Today, for the first time, I heard him say they plan 
to revise it slightly. 

They did make a change in market dominance, and that change, 
I think, is reflected in the latest amendment to the Consumer Rail 
Equity Act. As far as rate reasonableness and competitive access, 
they may even have regressed a little bit on the competitive access. 

So, Mr. Chairman, we don't trust them. Abuse in pricing is obvi- 
ous to any objective reviewer. In my testimony I describe 19 cases 
where the return on investment ranges from 58 to 157 percent. 
This is a smoking gun. This is not just a project of future impacts. 

Reference was made also this morning to the DOE study and the 
conclusion that it reached. If you read two parts of that study, you 
will get two different answers. The main body of the text will indi- 
cate to you that clearly it recognized the dangers and the hazards 
and the abuses that are ongoing at the Commission. Then you read 
the executive summary and it points out that there is no smoking 
gun. 

We made some calculations that show indeed what the return on 
investment is for the haulage of the companies that were reviewed 
by the Department in that study. DOE did not make the calcula- 
tions; we made them, and they are in my written testimony before 
this committee, showing outrageous returns on investment. 

No railroad has been found to be revenue adequate; no captive 
shipper has been found in any final Commission ruling, which 
holds that its rates were unreasonable. All of these things have 
been talked about this morning. 

The administrative law judges of the Commission have told us 
several times that we are wasting our time; that when you go 
before that Commission, you are doomed. Shippers know, with the 
thrust of the Commission, that they are not going to find any rate 
unreasonable. They have in effect told us "don't waste your time 
and your money by putting on these terribly expensive and burden- 
some cases before tMs Commission." 

Now, much has been talked about this morning on several meas- 
ures. If I could have the time, sir, to touch on just two or three. 
The first one is revenue adequacy. A great deal has been said about 
that this morning. The ICC has a test that is unique, to be polite 
about it; it is bizarre, to be accurate. It is not followed by any other 
regulaton^ utility commission in this country, and it is not likely to 
be. It understate the financial health of the railroads significantly. 

Mr. Dempsey made a statement earlier on this morning that he 
would be happy to perform as a public utility and have a guaran- 
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teed return equal to the current cost of capital. Well, Mr. Dempsey 
needs some education. A utility is not guaranteed to earn anything. 
A utility is afforded an opportunity to earn a rate of return. But 
the key — and Mr. Dompsey is deliberately obfuscating this issue, 
and so too does the ICC— the key is the use of the "current" cost of 
capital. Current cost of capital, in their terminology, means the 
current cost of debt. Any other regulated industry, every utility, 
for example, is regulated on the embedded — contractual — cost of 
debt. And, Mr. Chairman, that makes a tremendous difference 
when you calculate your cost of capital. 

Another key factor which was not brought out much this morn- 
ing is to what do you apply the cost of capital? What is the invest- 
ment base? In the utility industry, it is very strictly regulated. It is 
controlled very, very carefully and reviewed by public service com- 
missions. And what do we see when we get to the railroads? Do you 
know that in the investment base of the railroads are deferred 
taxes? You know, sir, this we view deferred taxes as obviously an 
interest-free loan to the railroads, as it is to us. In a utility's case, 
our utility's case, as all others, deferred taxes reduces your invest- 
ment base before you apply the cost of capital to obtain your 
return on investment. Not in the railroad case, sir. It is not. They 
want to continue to compute their return on investment on that in- 
flated basis. 

Now, so sa3dng, sir, all of the numbers that you have heard this 
morning about the railroad's return on investment are understated 
in the railroad's case by a factor, I would suggest to you, of some 
two or three times possibly. 

As though the revenue adequacy test that is currently used by 
the railroad is not enough to guarantee that they will be revenue 
inadequate, the ICC has proposed changes to make other kinds of 
calculations which will change the investment base from historical 
cost to reproduction cost. One can argue whether the Commission 
would then apply current cost of capital or a deflated cost of cap- 
ital to that number, but either way, if this is done, it is going to 
further guarantee that there will never be a revenue adequate rail- 
road in this country. 

The stand-alone cost test is still in existence as a measure of rate 
reasonableness. This has been described this morning, sir. We con- 
sider it absurd, and something has to be done about this. 

Mr. Chairman, I know that my time is up. Let me say that the 
only way to have something done is for the Congress to act, be- 
cause it is clear that the Commission is not going to. We are deeply 
concerned about this problem. We thank you very much, Mr. 
Qiairman, for the opportunity to make this brief presentation to 
you. 

[The statement follows:] 

Statement op Edward F. Mitchell, on Behalf op Consumers United for Rail 

Equity 

Mr. Qiairman and members of the Committee, my name is Edward F. Mitchell. I 
am President of Potomac Electric Power Company. I also serve as Chairman of Con- 
sumers United for Rail Equity and appear before you todav in that capacity. The 
members of Consumers United for Rail Equity and the memoers of the C.U.R.E. Co- 
alition appreciate the opportunity to present our views to you today concerning the 
implementation of the Staggers Kail Act. 
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We believe the Interstate Commerce Commission's implementation of the Stag- 
gers Rail Act has focused almost excusively on improving the financial health of the 
railroads and has failed to achieve two other ms^or goals of the Staggers Act: The 
protection of captive shippers against unreasonable rail rates and the assurance of 
maximum competition between the railroads. The Staggers Act was a compromise 
that balanced the need for partial deregulation of the railroad industry with the 
need to protect captive shippers against unreasonable rates and the ne^ to main- 
tain railroad competition. Since efforts to achieve Commission action that imple- 
ments this balance have not been successful, the members of C.U.R.E. and the 
C.U.R.E. Coalition now support the enactment of the Consumer Rail Equity Act, S. 
477, which was introduced by Senators Andrews, Long, Ford and Stevens and has 
now been cosponsored by six members of this Committee, including Senators Exon, 
Gore and Rockefeller. 

CONSUBiERS UNITED FOR RAIL EQUITY 

Consumers United for Rail Equity (C.U.R.E.) is a non-profit organization of ship- 
pers that became active in July, 1984. The objectives of C.U.R.E. are to unite con- 
sumers, captive shippers of bulk commodities, and other shippers in an effort to 
inform the public, members of Congr^ and the Administration concerning the 
problems encountered under the Commission's implementation of the Stagers Act 
and to work for responsible, effective legislation that will correct these problems. 
Today, C.U.R.E. is composed of 80 members of which 39 are investor owned electric 
utilities, 16 are publicly owned electric companies, 7 are rural electric generation 
and transmission companies that serve rural electric cooperatives, and 18 are coal 
producers. Our members operate in 35 states, collectively account for 46% of the 
nation's generating capacity and produce more than 25% of the nation's annual coal 
production. 

THE C.U.R.E. COALITION 

The C.U.R.E. Coalition is a broad-based group of organizations joined together to 
work with C.U.R.E. members to achieve our common objectives. Former Secretary of 
Agriculture, Bob Bergland, who is now the Executive Vice President of the National 
Rural Electric Cooperative Association, serves as convenor of the C.U.R.E. Coalition. 
The Coalition is composed of a wide range of governmental groups such as the 
United States Conference of Mayors, the National Association of Regulatory Utility 
Commissioners and the National Association of State Utility Consumer Advocates; 
consumer groups such as the Consumer Federation of America; labor unions, such 
as the United Auto Workers and the United Steelworkers of America; all three util- 
ity associations, including the Edison Electric Institute, which represents the inves- 
tor owned utilities, the American Public Power Association, which represents pub- 
licly owned utilities, and the National Rural Electric Cooperative Association, which 
represents rural cooperatives and generation and transmission companies; coal asso- 
ciations, including the National Coal Association and the Mining and Reclamation 
Council of America; agricultural groups, such as the National Farmers Union, the 
American Bakers Association and the National Council of Farmer Cooperatives; as 
well as a number of other groups and associations. 

Each of the C.U.R.E. members and C.U.R.E. Coalition members, while diverse in 
nature, share a common concern about the ICC's failure to implement properly the 
provisions of the Staggers Act relating to captive shippers and consumers. Where 
the transportation of coal to utilities is involved, our electricity consumers pay the 
railroad haulage rates. 

For utilities, railroad coal haulage costs are reflected in our rates for electric serv- 
ice. Public service commissions do not £dlow utilities to make a profit on coal costs 
or the cost of railroad haulage nor to keep any reductions in railroad haulage rates 
that we are able to achieve. The publicly owned utilities, rural electric cooperatives 
and investor owned utilities are involved in the Staggers Act on behalf of our elec- 
tric customers. Every dollar of our railroad coal haulage cost is reflected in our cus- 
tomers' electric bills. 

THE C.U.R.E. POSITION 

We believe that when Congress enacted the Staggers Rail Act of 1980, it sought to 
achieve several goals. First, Congress sought to assist the railroads to achieve finan- 
cial health by removing unnecessary £md outmoded rail r^ulation. Thus, where ef- 
fective competition exists, railroad rates were to be deregulated. 'This deregulation, 
which began under the Railroad Revitalization and Regulatory Reform Act of 1976, 
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was extended to the authorization of contracts between shippers and the railroads 
and the complete deregulation of railroad haulage that is subject to such contracts. 
But Congress also recognized the potential problem resulting from the railroads' ex- 
ercise of unrestrained monopoly pricing power. Thus, a second goal was to protect 
"captive shippers'' — those shippers wi&out alternatives to transportation by one 
railroad — from "unreasonable rates. The Interstate Commerce Commission GCC) 
was given the responsibility to assure that the rates paid by such shippers are not 
"unreasonable." The third goal was to assure for shippers competition among rail- 
roads. Normally, competition among railroads is achieved through arrangements be- 
tween railroads called joint rate agreements, reciprocal switching agreements and 
use of terminal facility agreements. Collectively, these agreements are often re- 
ferred to as "competitive access" arrangements. The ICC was given discretionary 
authority, under certain conditions, to assure that such agreements were entered 
into or maintained at reasonable rates. 

We believe strongly that while the ICC has worked hard to achieve the goal of 
improved railroad financial health, the ICC has done little to achieve the goals of 
protecting captive shippers and assuring competition among railroads. 

Last year, approximately one year after extensive oversight hearings on the ques- 
tion of whether the goals of the Staggers Act were being met. Chairman Danforth 
introduced Senate Joint Resolution 331, which was cosponsored by nine Senators, 
including five of the present members of this Committee. Both the text of the Reso- 
lution and Senator Danforth's introductory remsu-ks made clear his concern about 
the ICCs record in protecting captive shippers and preserving competition among 
railroads. As Chairman Danforth said in his introductory statement, the Resolution 
"gives a clear signal to the ICC and others that we in Congress recdly do expect all 
of the goals of the Staggers Act to be met." 

The Resolution then addressed the four msgor issues that are addressed in the 
Consumer Rail Equity Act: the ICCs revenue adequacy test; the ICC's msu-ket domi- 
nance test; the ICC's rate reasonableness test; and the ICC's exercise of its authority 
to assure competition among railroads. 

What has the ICC done in the year since the resolution's introduction? The ICC 
has changed its market dominance test as su^ested in the Danforth Resolution (by 
oral decision on July 31, 1985), made only minor and unacceptable changes to the 
rate reasonableness test, refused to take £my action on its revenue adequacy test 
and actu£dly appears to have regressed in the area of the "competitive access" 



The net result of the Commission's actions and inactions in the past year is that 
captive shippers are still without protection against unreasonable rates and that the 
Commission still does not act to assure competition among railroads. Employing the 
principles that it adopted to implement the Staggers Act, no railroad is considered to 
be revenue adequate and the Commission has yet to order any captive shipper rate to 
be reduced * Thus, the members of C.U.R.E. and the C.U.R.E. Coalition now turn to 
Congress because we are convinced, on the basis of the ICC's rules, regulations and 
decisions in individual cases, that the system at the ICC that the Stagers Act con- 



^ In a letter dated October 16, 1985, to Chairman Philip R. Sharp of the Subcommittee on 
Fossil and Synthetic Fuels, House Committee on Energy and Commerce, President William H. 
Dempsey of the Association of American Railroads submitted a list of three cases in which he 
suggested the ICC had ordered a captive shipper rate to be reduced because it was unreasonable. 
Two of these cases, Docket No. 37276, Oxx^ Wyoming to Redfield, AR, and Docket 37409, Aggre- 
gate Volume Rate on Coal, Acco, UT to Moapa, NV, were filed before the Staggers Act anode- 
cided shortly after passage of the Act under pre-Staggers Act principles. In a November 27, 1984 
letter to Honorable Nick J. Rahall, n, Beryl Gordon, Associate Director of Governmental Affairs 
at the ICC, stated that both of these cases were decided on the basis of "outdated market domi- 
nance and rate reasonableness standards." Moreover, both bases are included in the Commis- 
sion's order served October 3, 1985, reopening pending coal cases for reconsideration according 
to the recently announced Coal Rate Guidelines in Ex. Parte No. 347 (Sub. No. 1). Thus, while in 
the Redfield case, the rate was effectively reduced by 12 cents per ton for a period of approxi- 
mately 17 months (until the jurisdictional threshold was increased by the ICC), that was based 
on pre-Staggers Act principles, and complainants must now prove their case based on the Coal 
Rate Guidelines. 

The third case cited by Mr. Dempsev, Docket 38566, Rates on Iron Ore to Escanaba, MI, was 
not a rate reasonableness case, but rather concerned a contract which the railroad attempted to 
disavow by filing tariffs at h^her rates. The Commission found that the contract was binding 
and disallowed two of the tarm rates, but allowed the railroad to reject the third contract rate 
on the ground that the rate was too low and it would be "contrary to the Staggers Act" to hold 
the railroad to its negotiated contract rate. Thus, all the Commission did was to hold the rail- 
road to two of its contract rates, but allow an increase in the third contract rate. 
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templated for assuring reasonable captive shipper rates and competition among rail- 
roads can only be secured by further Congressional action. 

Before discussing specific problems with the ICX's implementation of the Staggers 
Act and the proposed legislative solutions that we support, a few examples of the 
impacts of the present implementation of the Act might be useful. 

EXAMPLES OF CAPTIVE SHIPPER IMPACTS 

Let me describe briefly the experiences of three utilities. At Potomac Electric 
Power Company, over 90% of the electricity we generate for our customers is fueled 
by coal. Each of our coed fired generating facilities is captive to a single railroad for 
the delivery of our coal. From 1979 to 1984, our coal haulage rates increased ap- 
proximately 80%. During this same period of time, general inflation increased only 
43% but our electric rates increased only 32.6%. Approximately 30% of our coal 
cost is railroad haulage. Two of our complaints against our railroad carriers have 
been pending at the ICC since 1980. Neither have been decided by the Commission. 

The experiences of the Kansas City Power & Light Company (KCPL) are also il- 
lustrative of the difficulties being experienced by captive rail shippers since the en- 
actment of the Staggers Rail Act in 1980. Most of KCPL's electric generation is pro- 
vided by four coal fired power plants, each of which, until recently, was dependent 
upon a single railroad for the delivery of its coed supply. 

In an effort to protect its customers against escalating rail transportation rates, 
KCPL filed with the Interstate Commerce Commission a complaint against rail 
rates being charged to deliver Powder River Basin coal to the KCPL latan Station. 
The rail rates for delivering coal to latan have risen 47%, or almost $11 million on 
an annual basis, since the enactment of the Staggers Act. This 47% increase in rail 
rates was imposed over a period of time when the Rail Cost Adjustment Factor — 
calculated by the ICC to measure increases in rail costs — increased only 27%. Thus, 
the rail rate increase to KCPL was 73% greater than the rate of railroad cost in- 
creases, as indicated in the Rail Cost Adjustment Factor.^ The ICC determined the 
rate to be "reasonable'' by asserting that the carrier involved — the Burlington 
Northern — had not yet achieved revenue adequacy. 

Recent KCPL economic studies have shown that the construction of a new $28 
million rail bridge would produce significant savings for KCPL customers simply by 
allowing for the first time rail competition for the latan Station. KCPL recently has 
begun to enjoy rail competition at one of its previously captive plants. As a result of 
this competition, the line haul rates quoted to the non-captive Hawthorn plant are 
some 20% lower than the rail rates quoted to the captive latan Station even though 
the Hawthorn plant is some 60 miles more distant than latan from the coal source. 
KCPL estimates that shipper captivity at latan is costing KCPL customers some $4 
to $6 million per yesu*. 

Iowa-Illinois Gas and Electric Company generates 59% of its electricity from coal 
fired generation facilities, each of which receives coed exclusively by rail and all of 
it from mines served by a single railroad. The company's Isu-gest plant, the Louisa 



Generating Station, which is located in Southwestern Iowa, is a captive plant that 
went into operation in 1982. In 1984, the plant used 930,000 tons of coal that was 
mined in the Powder River Basin of Wyoming and was shipped to Iowa via the Bur- 
lington Northern and the Milwaukee Road railroads. From 1982 to 1984, the cost of 
transporting the coal increased 12%, but the minemouth price decreased 35% 
during the same period. At a second captive plant, the Riverside Generating Station, 
Iowa-Illinois reports that their minemouth coal prices rose 23% from 1980-1984, 
while their haulage rates to the Burlington Northern rose 50% during the same 
period. 

Mr. Chairman, we in the utility industry are the first to admit that a rate in- 
crease in and of itself does not tell the whole story. The reasonableness of a rate can 
oidy be determined in relationship to the costs of the service provided. 

The vast ms^ority of coal transported by rail moves in highly efficient unit train 
or trainload shipments. Also, utility shippers are providing more equipment, there- 
bv reducing the railroads' costs. As of the end of 1983, utilities owned more than 
33,000 coal cars, a tenfold increase in the last 10 years, and have made substantial 
investments in terminal facilities. 

Recent productivity increases in the railroad industry also have affected the cost 
to the railroads of moving coal. According to the Executive Vice President of the 



* The Rail Cost A4justment Factor is calculated by the ICC based on data provided by the 
Association of American Railroads (AAR) and actually reflects changes in the prices railroads 
pay for goods and services, not the changes in the actual costs incurred by the railroads. 
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Association of American Railroads (AAR), the railroads moved 914 billion ton miles 
of traffic in 1984, about the same amount as in 1980. But, they used 11% less equip- 
ment, 11% fewer cars, and 12% fewer locomotives. They also employed 31% fewer 
workers. 

Recently, the Edison Electric Institute (EED had the occasion to analyze the prof- 
itability inherent in the tariffis of 19 specific captive utilities. The analysis was made 
when a recent DOE study of railroad rates failed to determine the profitability of 
the rates in the eight case studies selected by the DOE. The EEI analysis used 
standard ICC methodology for determining and cdlocating costs and data provided to 
the ICC by these companies in their rate complaints. The analysis accounted for 
unit train efficiencies experienced in those haulages. The analysis showed ttiat the 
pre-tax returns on investment by the railroads inherent in these coed tariffis ranged 
from a low of 51% to a high of 157% — the latter for one of my company's own tar- 
iff. (See the Table included as Attachment 3.) 

If t^ere are any remaining doubts about the excesses of unrestrained monopoly 
pricing power, they should be dispelled by the story of what happened to rail rates 
when competition fincdly reached the lower part of the Powder River Basin in Wyo- 
ming. After the Chicago & North Western (C&NW) Railroad was allowed to enter 
the lower part of the Basin to compete with the Burlington Northern (BN), coal 
haulage rates fell dramaticaUy. Earlier this year, both carriers submitted bids to the 
City of San Antonio and the C&NW won. It is interesting to note that the bid of the 
BN, the existing carrier, was 17% below the rate it was then charging the City of 
San Antonio.' TTie C&NW won with an effective bid of only $19.60 per ton, a reduc- 
tion of $8.06 per ton (29%) over the rate of $27.66 then bemg chfu^ed by the BN. 
The amount saved on the winning bid — $8.06 per ton — is more than San Antonio is 
pajring for its coal at the minemouth. 

But, coal is by no means the only commodity that has been subjected to excessive 
rates. 

In June of this year, the potato growers of Southern California — ^who have been 
exempt from regulation by the ICXD, but are, nevertheless, captive shippers — found 
their rail freight rates skyrocket to unprecedented levels at harvest time. The price 
of shipping a boxcar load of potatoes to the East Coast markets rose almost 70% in 
a three week period to a level near $10,000. According to press accounts, the potato 
growers of Southern California were priced out of their market and had to allow 
part of their potato h£u-vest to rot in the ground. 

The potato grower's plight is brought into even sharper focus by a petition recent- 
ly filed by Conrail at the Commission. A handler of potatoes based in New York 
City, G&T Terminal Packaging Company, brought suit against Conrail in the courts, 
no doubt reasoning that since potatoes are entirely exempt from regulation, it 
would have no remedy at the dlommission. dlonrail petitioned the (I!ommission on 
September 27, 1985, for a declaratory order holding that G&T — or any other ag- 
grieved shipper of exempt commodities — has no remedy in the courts. (Docket 
40045). If issued, this declaratory order will leave shippers of exempt commodities 
without any remedy for ui^ust railroad actions — not in the courts, based on the de- 
claratory order, and not at the Commission, based on the exemption itself. 

Another commodity that is subject to rail rate abuse is grain. In 1980, a group of 
Montana grain farmers filed a class action suit against Burlington Northern in the 
U.S. District Court there, challenging rates charged for moving wheat from Mon- 
tana to Oregon. The District Court referred the case to the ICXD which has yet — aft«r 
five years — to make a final decision in the case. This case is particularly outrageous 
because in 1981, an ICC Administrative Law Judge found that the farmers were 
paying rates with a revenue to variable cost ratio of almost 300% and that a 200% 
ratio was the maximum reasonable rate to be charged. (Hie jurisdictional threshold 
in the Staggers Act for captive shippers is a 180% revenue to variable cost ratio.) 
The ICC has held this ruling in limbo while it tried to decide what test should be 
applied in determining rate reasonableness. In the meantime, the farmers continue 
to pay excessive rail rates for grain shipments. 

The Colorado Wheat Administrative Committee has reported that the marketing 
of Colorado grain is being hindered by excessive rail switching charges. Colorado 
grain shippers wishing to ship their commodity to Kansas City, California, gulf 
ports and Pacific Northwest port markets, are faced with switching charges ranging 
fi:t)m $300 to $400 per car. "nus charge, reportedly the highest switching charge of 



' San Antonio's repeated attempts to obtain relief at the ICC from these excessive captive 
shipper rates have thus far been unsuccessful. 
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any mcgor grain market in the nation, compares to a $100 per car switching charge 
that is considered average in most terminal markets. 

Last year, Amax Chemical Company had to close a phosphate mine in Florida 
when the Seaboard Railroad imposed a 100% rate increase over a three month 
period on hauling phosphate rock for a 62 mile run from the mine to a processing 
plant. 

Even the United States Department of Energy (DOE) has felt the impact of unre- 
strained monopoly pricing power. It has attempted to challenge rates for the ship- 
ment of spent nuclear fuel where the revenue to variable cost ratios range from 
871% to 1,221%. After being before the ICC since 1981, the DOE has yet to win a 
final ruling that these rates are unreasonable. To do so, it may have show that the 
rates exce^ the cost of building a new railroad to ship the spent fuel, as provided in 
the new coed rate guidelines adopted on September 3, 1985.** 

SPECIFIC PROBLEMS WITH THE IBfPLElifENTATION OF THE 8TAGGEBS ACT 

By rule, regulation and decisions in individual cases, the ICC has made it almost 
impossible for captive shippers to challeng:e unreasonable rates. It is not surprising 
that, emplojring the principles adopted to implement the Staggers Act, the ICC has 
not issued a single final decision oniering a captive shipper rate to be reduced. 

Its own administrative law judges have publicly recognized this situation. In a 
1983 proceeding, one judge concluded that: "... the Commission, at the present 
stage of its death throes does not intend, as can be seen from both its actions and 
inactions, to find a rail rate, no matter how high, to be above a maximum reasona- 
ble level." 

A brief survey of the procedures for challenging rates at the ICC shows a system 
which offers little hope for captive shippers. Under the Staggers Act, prior ICC ap- 
proval of rail rates is not required. The railroad simply establishes the rate by filing 
a tariff rate for the shipper in question. If the shipper believes the rate is excessive, 
the shipper must petition the ICC for relief. 

The shipper cannot challenge the reasonableness of a rate unless it first proves 
that it is a "captive shipper" under the Staggers Act by proving that (1) the pro- 
posed rate exceeds the statutory jurisdictional threshold (now 180% revenue to vari- 
able cost) and (2) it is subject to railroad "msu-ket dominance." Market dominance 
means that the shipper has not effective alternative to shipping the commodity in 
question by a single railroad. 

Having proven that it qualifies as a captive shipper, the shipper — not the rail- 
road — must then prove that the challenged rate is "unreasonable." This constitutes 
an almost impossible burden of proof for a shipper for two reasons: the ICC*B stand- 
ards for determining the revenue adequacy of the railroads, and its test for rate rea- 
sonableness. 

REVENUE ADEQUACY 

The ICCTs findings concerning the "revenue adequacy" of railroads are crucial for 
captive shippers. If a railroad is found not to be revenue adequate, the ICX) grants 
that railroad greater fiexibihty in setting rates for captive shippers. 

Unfortunately, the ICC has adopted a totally unrealistic revenue adequacy test 
under which no railroad is considered to be revenue adequate. The ICC revenue ade- 
quacy standards understate railroad financial health by substantially overstating 
both railroad investment base and cost of capital. 

In essence, the methodology for measuring railroad financial health, as defined by 
the ICC, is unique and not consistent with practices generally applied by other utili- 
ty regulatory commissions. The National Association of Regulatory Utility Commis- 
sioners (NARUC) shares this view. As stated in the resolution adopted by the Na- 
tional Association of Regulatory Utility Commissioners in March 1984: [The ICXD de- 
fines] "revenue adequacy, on which several pricing freedoms for railroads under the 
Staggers Act are based, unrealistically, so that no Class I railroads, no matter how 
profitable, are considered to have adequate revenues, and highly profitable railroads 
will be £dlowed billions of dollars in extra rate increases." 

The ICC substantially increases railroad revenue adequacy requirements in a 
number of ways. For example, in making its revenue adequacy determinations, the 
ICC: 



« United States Department of Energy v. Aberdeen & Rockfish RR Docket 38302, order served 
May 15. 1984 in Docket 37891. 
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Includes the current coet of debt rather than the generaUy lower embedded cost of 
d^ which the railroads actuaUy pay; 

Permits the railroads to earn a return on deferred taxes as part of their invest- 
ment base. Although these funds are acquired without cost to the railroads, they are 
treated as though costs were incurred to be reflected in rates. The result is that rail- 
road revenue aaequacv requirements are increased; 

Determines railroad debtequity ratios on the basis of current market rather than 
actuallv incurred costs and makes no judgment as to the appropriate prudency of 
the railroads' capital structure; and 

Fails, by its own admission, to include all railroad related investments, revenues 
and expenses in the determination. 

If practices generally applied by utility regulatory commissions were applied, a 
far more realistic view of tne railroads' economic health would emerge. Under the 
current IOC standards, these railroads will continue to fall far short of revenue ade- 
quacy for years to come.^ In addition, the rulemakings pending at the ICX) would 
only make the revenue adequacy test worse bv calculating a rculroad's investment 
iMise on the basis of current costs (which could be either reproduction or replace- 
ment costs). 

The Danforth Resolution directed the ICC to adopt a more realistic revenue ade- 
quacy test The ICXD has refused to take any action on its revenue adequacy test. 

RATE REASONABLENESS TEST 

In evaluating the IOC test for judging the reasonableness of a challenged rate, the 
analysis must focus on the ICCs coil rate guidelines. These guidelines, which were 
fmally issued on September 3, 1985, represent the only systematic effort by the ICC 
to establish any kind of rate reasonableness test and, if the ICC's own preliminary 
orders are any indication, will undoubtedly be applied to other commodities besides 
coal.'' 

The Coal Rate Guidelines provide three alternative "constraints" for captive coal 
rates.'' Under all three, the capitive shipper has the burden of proof. ^ 

First, if the railroad is revenue adequate, the coal transportation rate is con- 
strained in some unspecified fashion. However, in light of the ICC's failure to 
reform its revenue adequacr^ test, this type of constraint has little significance. This 
is particularly true since the ICC has indicated that this constraint— which is not 
denned — ^will apply only after the rail carrier has been revenue adequate for several 
years.* 

Second, according to the ICC, proof that a carrier's revenue inadequacy is due en- 
tirely to management inefficiency will constrain the rate. This test imposes an un- 
precedented biuden of proof on the shipper, especially in light of the magnitude of 
overstatement of revenue need built into the ICC's current revenue adequacy test. 
Thus, even if the ICC keeps its promise to allow adequate discovenr to the shipper, 
this will remain a virtually impossible option for proving a rate to be unreasonable. 

Third, the new guidelines retain "stand alone cost" as an upper limit on rates. 
Stand alone cost is the cost to a shipper or group of shippers of building and operat- 
ing their own railroad at today's prices. In other words, if a shipper thinks the 
quoted rate is unreasonably high, the ICC requires the shipper to demonstrate the 



• In the words of one of the Commission's own Administrative Law Judges, "Using the nresent 
method of arriving at a finding as to which carriers are revenue adequate it will be difucult if 
not impossible for any carrier to be considered revenue adequate/' Consumers Power Company v. 
Norfolk & Western Ry. Co., No. 37854S, decision served 1/18/84, at 9. 

• These commodities include alimiinimi iAnaconda v. Burlington Northern, Docket 37550 and 
other cases), wheat and barley (McCarty Farms v. Burlington Northern, Docket 37809), phos- 
phates (Mobil Chemical v. Seaboard Coast Line, Docket 37583 and other cases), soda ash (Allied 
Chemical v. Ann Arbor, Docket 3841^), sugar (Amstar v. Alabama Great Southern, Docket 
38289), com e^p (Amstar v. Atchison, Topeka & Santa Fe, Docket 37478), clay (International 
Minerals & Chemicals v. Burlington Northern, Docket 38084), pulpwood and wood chips (Consoli- 
dated Papers v. Chicago & North Western, Docket 37626), magnesium ingots (Aluminum Co. of 
America v. Burlington Northern, Docket 37699), and spent nuclear fuel (United States Depart- 
ment of Energy v. Aberdeen & Rockfish, Docket 38376 and other cases). 

^ A lourth constraint," phasing, is only very briefly discussed in the written decision. Even if 
a rate is found reasonable accordmg to the three other constraints, the Commission says it could 
still "phase in" the rate to avoid undue disruption. No guidance is offered on how this case-by- 
case decision will be made. 

• Ex Parte No. 347 (Sub. No. 1), at 32. 

• The Coal Rate Guidelines adopted by the ICC on September 3, 1985 stete that "revenue ade- 
quacy is a long-term concept that calls for a company, over time, to average a return on invest- 
ment equal to its cost of capital." (Ex Parte No. 347 (Sub. No. 1), at 18 (emphasis in original).) 
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cost to build and operate a substitute transportation facility at current prices. While 
the Commission appears to have clarified some ambiguities in its initial proposal, 
many important questions concerning the application and implementation of the 
stand alone cost constraint are left unanswered. 

No matter how these questions are resolved, however, two things are clear. First, 
only a very few shippers will ever be able to afford to attempt the application of 
stand alone cost. Second, even for those few who can afford it^ only those who are 
moving tremendous volumes of traffic over densely traveled rail corridors will have 
any hope of success. In short, the Commission's final coal rate guidelines do not con- 
stitute a fair and workable standard of rate reasonableness for captive coed traffic 
or for any other commodity. 

The Danforth Resolution directed the ICC to clarify its proposed rate reasonable- 
ness test for coed and to remove the 15% annual rate increase aspect of that propos- 
al. Senator Danforth's introductory remsu-ks, and the preamble to the Resolution, 
both make it clear that by ''clarification", the Resolution meant a constraint on the 
railroads' ability to escalate rates charged to captive shippers. The Commission has 
removed the 15% annual rate increase provision, but replaced it with a case-by-case 
method of determining the appropriateness of annual rate increases to captive ship- 
pers. We believe that the Conmiission has not adequately "clarified" the coal rate 
reasonableness test, has not imposed a meaningful constraint on railroad rates and 
has fincdly adopted a test which the Commission itself admits is unique among 
American regulatory standards. ^^ 

It is worth mentioning here that in a series of decisions the Commission has all 
but written out of the law the so-called "Long-Cannon factors." These factors, which 
were the product of a delicately negotiated compromise during Senate consideration 
of what became the Straj^ers Act, were intended to assure that captive shippers do 
not pay for railroad inefficiencies. However, the Commission has declined to issue 
rules to implement the factors, crippled the ability of shippers to obtain meaningful 
discovery, and suggested — as it did in its Coal Rate Guidelines — that the shipper 
would have to show that inefficiences were responsible for all of a railroad's reve- 
nue shortfall before a rate would be reduced. ^^ 

In addition to bearing the burden of proving that it is a captive shipper and, thus, 
is eligible to have its case heard by the ICC, the captive shipper must also bear the 
burden of proving the rate is "unreasonable." The railroad possessing monopoly 
pricing power over the captive shipper escapes aiw responsibility for justifying its 
rate. Various Administrative Law Judges at the IQC have commented on the im- 
mense burden of proof on captive shippers. For example: 

[lit appears to this Administrative Law Judge that the complainants are wasting 
an enormous amount of time, energy and money, proceeding with these cases before 
a Commission that has clearly shown that it is unable or unwilling to find a com- 
plained of rail rate to be above a maximum reasonable level where a carrier is not 
revenue adequate. ^^ 

The amount of detail collected, examined and analyzed by [the complainant] 
passes belief and toted understanding. However, complainant has no other choice 
unless it is to blindly accept the cost conclusions projected by Conrail. * * * In this 
regsu-d, [the complainant] made a good faith and extraordinary effort to obtain com- 
plete data [on stand-alone costs], but failed because of the enormity of the task.^' 

We believe the burdens of proof must be shared between the railroads, and the 
captive shipper. The railroad must prove that its rate is "reasonable" if a shipper is 
found to be captive. 

MAXIMIZING COMPETTTION AMONG THE RAILROADS 

Often, a rail shipper's only opportunity for obtsdning competition is when rail- 
roads will enter jomt rate agreements, switching agreements and use of terminal 
facility agreements at reasonable rates, these historical arrangements between rail- 
roads allow efficient routing and movement from one rail system to another where 
rates or service may be more attractive. Under certain circumstances, the ICC has 
the power to force the railroads to enter or maintain such arrangements at reasona- 



»o Ex Parte No. 347 (Sub. No. 1) at 30. 

" Arkansas Power & Light Co., 365 ICC 983 (1972); Dayton Power & Light Co. v. L&N, 367 ICC 
366 (1983); Petition of Louisville & Nashville R. Co., Docket 38946» decisions served November 
2A, 1982 and June 23, 1983. 

** Consumers Power Company v. Missouri Pacific R. Co., No. 37853S, decision served January 
18, 1984 at 8 (emphasis supplied). 

^^ Pennsylvania Power & Light Company v. Conrail, No. 38185S, decision served July 18, 1984, 
at 6, 9. 
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Ue rates, liany shippers have alleged that since the enactment of the Staggers Act, 
the railroads have refused to enter such arrangements, canceled such agreements or 
drastically increased their fees for such arrangements, all with the purpose of re- 
ducing omnpetition and increasing their universe of captive shippers. 

The Danforth Resolution directed the ICXD to examine these practices and assure 
that the railroads were not acting to avoid competition. Early in 1985, the Associa- 
tixm of American Railroads (AAR) and the National Industrial Transportation 
League (NTT League) reached an agreement concerning these "competitive access'' 
arrangements and asked the ICXD to implement the agreement as a rule. The agree- 
ment established the procedures and circumstances under which the Commission 
would order or maintain competitive access arrangements. The agreement was pre- 
mised on the Commission's then existing interpretation of the statutory showing 
that was required for relief under the Staggers Act competitive access provisions. 

The AAR/NTT League agreement was pending before the Commission throughout 
this year. On September 11, 1985, the ICC agreed to issue the AAR/NTT League 
agreement as a rule (a written decision has not yet been issued). Unfortunately, 
however, on July 17, 1985, the Commission had issued a decision in Midtec Paper 
Corporation v. Chicago & North Western Transportation Company, which substan- 
tially increased the statutoiy showing needed to obtain relief under the Staggers 
Act competitive access provisions. According to NTT League legal documents, the 
Midtec case "largely cancel[s] out" its compromise with the AAR.^^ 

According to Chairman Taylor's dissent, ^^ this decision renders "these shipper 
protective provisions totally meaningless," and undermines the AAR/NTT League 
agreement on procedures to be followed in competitive access cases. On October 
10th, testifying before the House Judiciary Committee, Chairman Taylor stated that 
the ICC staff has recommended that the Commission seek the return of the case 
from the Cburt of Appeals for reconsideration. The Commission has not announced 
ai^ action on this stafT recommendation. 

Thus, the Commission has actually made it more difficult to obtain relief from 
anti-competitive practices by substantially increasing the statutory showing needed 
to obtain relief fit>m the Commission. 

THE CONSUMER RAIL EQUITY ACT 

Mr. Chairman, the Consumer Rail Equity Act is a modest, mid-course adjustment 
in the operation and implementation of the Staggers Act. It reaffirms the balance 
carefully struck in 1980 among the needs of large and small railroads, shippers, re- 
ceivers and consumers. It preserves the deregulation of competitive traffic; the au- 
thority to enter railroad transportation contracts; deregulation of such contracts; 
and the jurisdictional thresholds established in the Act. 

In recent weeks, the Senate cosponsors of the Consumer Rail Ekiuity Act, S. 477, 
which is pending before this Subcommittee, have reviewed this legislation. An effort 
has been made to revise and simplify S. 477 in light of chan^ng circumstances. 
These revisions have now been incorporated in an amendment in the nature of a 
substitute that was introduced in the Senate yesterday by Senators Andrews, Long, 
Ford, Stevens, Exon, Rockefeller, Gore and the other seven cosponsors of S. 477. 

The mcgor elements of the amended bill are as follows: 

1. It changes the present ICC standard for determining revenue adequacy. The 
amended bill would apply the generallv accepted regulatory commission practices 
for establishing the investment base and cost of capital, elimmating other tests in S. 
477. 

2. it requires the ICC to adopt a new rate reasonableness test that does not rely 
on ''stand alone cost" to measure the reasonableness of the rate. (S. 477, as original- 
ly introduced, specified the rate reasonableness test to be used by the ICC.) 

3. It appropriately shifts to the railroads the burden of showing the reasonable- 
ness of the rates wmch captive shippers challenge at the ICC. 

4. It codifies the July 31, 1985 ICC decision modifying the definition of ''msu-ket 
dominance" in accordance with the provisions of the Danforth Resolution. 

5. It requires the ICC to order or maintain joint rates, the use of terminal facili- 
ties and switching agreements where such orders su-e in the public interest or neces- 
s^ to provide competitive rail service. 

The net effect of these provisions, Mr. Chairman, is to change the implementation 
of, not the substance of, the Staggers Act. 



^^ Motion to Intervene, filed August 15, 1985. Midtec Paper Corporation v. ICC, (D.C. Circuit). 
^* Chairman Taylor, diiasenting, served August 7, 1985 at 10. 
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It should be emphasized that the Consumer Rail Equity Act retains the present 
statutory threshold for ICXD jurisdiction over rail rates. It maintains the deregula- 
tion of all rates that are deregulated under present law. This means that captive 
shippers can only challenge rates which exceed a 180% revenue to variable cost 
ratio,** just as under present law. 

While the members of C.U.R.E. and the C.U.R.E. Coalition accept differential pric- 
ing, we cannot accept bizarre standards, unduly burdensome tests and unfair proce- 
dures at the ICC. Congress never intended that the exercise of monopoly power by 
the railroads — ^both with respect to pricing and competitive access decisions — should 
be uncontrolled, but that has been the effect of the ICC's implementation of the 
Staggers Act. 

On behalf of Consumers United for Rail Equity and the members of the C.U.RE. 
Coalition, I urge the Conmiittee to schedule legislative hearings on the Consumer 
Rail Equity Act and to move expeditiously to mark-up of the legislation. 

Thank you, Mr. Chairman. 



*• Under 49 U.S.C. § 10731, which governs rates charged for transportation of recyclable or 
recycled commodities, the Commission annually sets a revenue to variable cost ratio which, if 
charged to all traffic, would cover all of the railroads' costs, including depreciation and obsoles- 
cence, plus a reasonable return on capital that would render the railroads revenue adequate. 
This revenue to variable cost ratio has to date always been determined to be in the range of 
150%. Thus, the Staggers Act contemplates that the railroads are free to price differentially 
from the 150% recyclables determination up to the 180% jurisdictional threshold. 



Digitized by 



Google 



161 



Attachment 3 



UTILrriES INCLUDED IN DRAFT DOE STUDY 
Pre-Taz Return on InTestment (ROI) 




5 MP 


UUUIj 




TABLE 


A 



Eitiaaf d Pr«"Tax lUturn on IUilro*d Inwt— nt 
^••4 to Provld* STvic« to Otiliti«« with 
C«ptiv Coal Hova«nt« (ISbTTT 
8 Otiliti«« Includsd in tho Pratt D«parta«nt""of Ehtciv Study 



Utility 

Arizona Elac. Powar Co-Op 

Consuniars Powar 

Houaton Lighting t Powar 

Iowa Public Sarvica 

Mavada Powar 

Pannaylvania Powar t Light 

Southwaatarn Public Scirvica 

South Carolina Public 
Sarvica Authority 





Pra-tax Raturn 
on Invaataant 
Uaad in 

Captiva Utility 
Coal Movaaant 


Santa Fa 


132% 


cto 




BH 




BM 




OP 




Conrail 


148% 


BM 




Saaboard 





M 



Digitized by 



Google 



162 



ISO 

ISO 

140 

190 

ItO 

110 

100 

00 

00 

70 

00 

so 

40 

ao 
so 

10 



ADDITIONAL UTIUTIES STUDIED BY EEI 
Pre-Tax Return on Inveatznent (ROI) 

CapttTt ] 



s „ 



s 



s 



I I I I I ' 'I ' 'i ' 'I ' 'I 

S^taPil. WH TFkL llctl4 OPPD PIFA PIPCO SAFS Toll4 VFU, 

vtmtj 



TABLE 2 



Estimaf d Pr«"T»x R»turn on Railroad InvtiMnt 
\3%mi to Provi4« STvic» to Utiliti»» With 
Captiv Coal Movii»nt» (1984); 
^ U Maitional utilitUi 



utility 

Dayton Pow«r t Light 

tialmarvA ?tnitr k Light 

Kant a ft Power k Light 

Matropoliian Edison 

Omaha Public Powar Authority 

Plat^tc niv«c PoM«r Authority 

Potomac Elactric Powar Company 

San Antonio (City of) 

To la do Ediaon 

Utah Powar 6 Light 

Wastarn Farmara Elac. Co-Op 



Railroad 


Pra'Tax Raturn 
Qti InveitMHt 
Uftad in 

Captivt Utility 
Coal HovviEwnt 


Saaboard 






Conrail 




101% 


UP 






Conrail 






BN 






BN 




106% 


B60 




157% 


BN 






N6W 




124% 


Danvar 
Rio Granda 







BN 



54% 



Digitized by 



Google 



163 

The Chairman. Thank you, Mr. Mitchell. 

Mr. Melville. 

Mr. Melville. Mr. Chairman, Senator Long, my name is Bill 
Melville. I am director of purchasing and transportation for Kenne- 
cott in Salt Lake City, and next to me on my left is John Archer, 
who is director of logistics for Crown Zellerbach in San Francisco. 
We are cochairmen of CARS, the Committee Against Revising 
Staggers. 

We thank you for the invitation to be here today. CARS started 
early this year with a couple of hundred members and is now 
grown to over 320. So in less than a year from inception, we have 
had a 50-percent increase. Our members include shippers of virtu- 
ally all commodities, including chemicals, coal, grain, and manufac- 
tured products. 

We range from the largest corporations to the smallest railroad 
shippers and are widely dispersed throughout the country. Inciden- 
tally, we only have 11 members from New York. 

The vast msgority of our members are small companies. Less 
than 20 percent of the membership consists of large multistate 
shippers. A list of the members is attached to our prepared state- 
ment. 

CARS vigorously supports the Staggers Act and opposes efforts to 
revise it because it is working well for shippers. It provides market- 
oriented rates and better, more reliable service from the railroads. 
It has been a major factor in restoring the financial health of the 
railroad industry, as it was designed to do. 

Five years ago, we were suffering from car shortages, terrible 
service; it was a nightmare. The price of CARS members' products 
are set in the marketplace, and negotiations are a normal part of 
our business practices. This negotiating tool is by far the bc^t way 
to arrive at reasonable freight rates, even for captive shippers. 

Some people do not understand how this C€ui be done. Well, it is 
not easy. Kennecott is a captive shipper in a number of cases. We 
have an ore movement in Arizona from the mine to the mill. We 
move ore in 100-ton cars, 60 cars to a train, anif^we move 6 train- 
loads of ore a day on the Southern Pacific. There is no other way to 
move that product. 

We have arm-wrestled with the Southern Pacific over the years 
and it has not been easy, but we have reached accommodation with 
them. 

We move sulfuric acid from Hurley, NM, into Louisiana, Texas, 
and as far as Florida. It is a hazardous commodity. There is no way 
to truck it from New Mexico to Florida. What is our leverage? 
Well, it varies from case to case. But on acid, we have to sit down 
and convince the railroads that if we cannot market our acid, the 
plant will shut down, and we have been able to do that. 

The negotiations are not easy, and sometimes take weeks, even 
months, to finalize. An increasing number of shippers are begin- 
ning to realize this, including captive shippers, and are signing 
long-term contracts with the railroads. As of mid-1985, there were 
over 25,000 rail contracts in place. In those cases where negotiation 
just does not work for a captive shipper, there are remedies avail- 
able before the Commission and the courts. 
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Shipper groups have reached agreement with the raih*oads in 
several areas concerning captive shippers. The ICC has approved 
the agreements, as we have heard today, and implementation has 
started. 

We beUeve that the remedies will work but only time will tell. If 
Staggers is reopened now, the question of total der^ulation versus 
reregulation will be reopened, as well as all the compromises in be- 
tween. 

We ask you, please, don't change the Staggers Act. 

[The statement follows:] 

Statement of the Committee Against Revising Staggers [CARS] 

We are William Melville, Director, Purchasing and Transportation, Kennecott 
and John Archer, Director LcMristics, Crown Zellerbach. We are Co-chairmen of the 
Committee Against Revising Staggers (CARS) which is a cocdition of over 320 rail 
shippers of all kinds; large and small, bulk and non-bulk commodities, captive and 
competitive. Our members include shippers of manufactured goods, agricultural 
products, chemicals, minerals (including coal, copper, and iron ore), pulp and paper, 
iron and steel materials, and a varietv of other commodities. We range from the 
largest Fortune 500 companies to small, independent businesses and are widely dis- 
peraed throughout 50 states. A list of our member companies is attached. 

We vigorously support the Staggers Act as passed by Congress in 1980, and oppose 
efforts to revise it because: Staggers is workmg well for shippers — providing better 
service and msu-ket-oriented rates; Staggers is assuring shippers reliable future rail 
service by restoring the rail industry to financial health; and the Staggers Act pro- 
vides other available avenues for relief which are being and should continue to be 
fidly utilized. These include administrative and judicial proceedings, as well as nego- 
tiation of contract rates between shippers and carriers. 

I. staggers is working for shippers 

The following statistics demonstrate how Staggers is providing better service and 
more steble rates for shippers. dJompetitive piggyback carloadings in 1984 were up 
14 percent over 1983, setting a record for the third straight year. Railroad service 
and efficiency has improved as average freight train loads increased from 2,175 tons 
in 1980 to 2,543 in 1984. Average freight trains have also increased from 67 cars in 
1979, to over 71 cars in 1984. Ton-miles per employee hour in 1984 were up 44 per- 
cent over 1980 levels. Equipment is being used more efHciently. Ton-miles per train 
hour increased by 18 percent between 1980 and 1984, and the ratio of emply car- 
miles to full car-miles has declined from .828 in 1980 to .756 in 1984. Finally, the 
long-term decline in railroads's share of intercity freight has reversed itself as rail- 
roads have been free to respond to competition from other transportation modes. 

Of particular significance to our members is the fact that, since 1980, railroad 
marketing has become more innovative and customer-related. 

n. staggers is assuring shippers a financially healthy rail industry to provide 

future service 

What the C.U.R.E. group and other advocates of rail reregulation fail to recognize, 
or choose to ignore, is the substantial railroad service improvements and reliability 
that have resulted from the Staggers Act. Before the act was passed, regulation of 
railroads under the ICC during the years 1970 to 1979, resulted in 22 percent of the 
railroad mileage in the U.S. going into trusteeship. The Ciovemment had to buy out 
and combine, at tremendous taxpayer expense, the bankrupt railroads in the North- 
east into CONRAIL. In that pre-Staggers period from 197(5 to 1979, average rail in- 
dustry return on investment was 1.9 percent per annum and railroad capital ex- 
penditures has exceeded retained earnings in 19 of the past 20 years. Furthermore, 
large portions of the rail system were badly in need of repair. 

At the end of 1978 the ICC reported deferred maintenance of $1.5 billion on Class 
I railroads, not including CONRAIL. These Class I railroads reported in 1978 that 
over 43,000 miles of track were under slow order. This not only caused serious 
delays for shippers but presented a large safety problem as well, especially in view 
of the large quantity of hazardous materials moved by rail. 

In the four years since Staggers, the railroads' return on investment has averaged 
4.02 percent as opposed to 2.49 percent in the four years previous to Staggers. Nmt 
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railroads, including CONRAIL, are now operating profitably — and railroad invest- 
ment, net in-plant went up from $30.3 billion in 1979 to $45.5 billion in 1984 under 
the Depreciation Accounting System. 

The Staggers Rail Act has greatly helped rail reliability, and for this the large 
and smaU wippers that are members of CfARS are grateful. 

m. THB STAGGERS ACT PROVmBS OTHER AVAILABLE AVENUES WHICH SHOULD BE FULLY 

UTILIZED 

Under the Staggers Act as it currently stands, remedies for shippers are avcdlable 
before the IOC and in court proceedings, as demonstrated by the recent case over- 
turning an IOC decision to exempt coal destined for export. Contracts are available 
and bemg used by all kinds of shippers to allow the marketplace to establish reason- 
able rates. An increasing number of shippers, including those who are on a single 
railroad, are entering into long-term contracts for their rail movements. As the at- 
tached chart from Traffic Management indicates, rail contracts have grown from 
660 in 1981 to 25,486 by July of 1985 with 30,000 expected b^ year end. We under- 
stand that over 50 percent of rail coal tonnage movements is today moving under 
contract rates. According to Railway Age, at least one railroad, the Burlington 
Northern, has over 75 percent of its 1985 coal tonnage under contract. Negotiation 
techniques are available — and have worked for shippers in captive as well as com- 
petitive situations. 

Shipper groups, including the National Industrial Transportation League and the 
GhoDucal Manufacturers Association, have reached agreement with the Association 
of American Railroads on guidelines for competitive access. This agreement was ap- 
proved by the ICC on September 11 and further negotiations on related issues con- 
tinue. The American Paper Institute has also reached agreement with the railroads 
with respect to product and geographic competition. In addition, on September 3, 
the ICC has issued its final decision in the Coal Rate Guidelines Nationwide for de- 
termining the reasonableness of rail captive coed rates. Finally, the Railroad Ac- 
counting Principles Board is in full operation and is b^^inning its work of establish- 
ing a rational body of accounting principles which wiU serve as a guide to imple- 
mentation of much of the Staggers Act, including revenue adequacy and cost recov- 
ery percentage calculations. 

In view of the above, the CARS group of shippers feels it is premature for Con- 
gress to begin to rewrite the Staggers Rail Act of 1980. The prices of CARS members 
products are set in the marketplace and negotiations are a normal part of our busi- 
ness practices. The climate of the electric utility industry is quite different and 
some companies within that industry seem to be having a particulsu'ly difficult time 
actjusting to the deregulated environment. The actions of those utility companies in- 
dicate that they prefer that transportation costs be set by the Interstate Commerce 
Commission rather than being freely negotiated because these utilities think that 
ICC-set rates are easier to justifV before their state public utility commissions. 

It is also true that considerably more traffic is captive in the short run than in 
the long run and we feel that many of the problems encountered during the first 
few years under the Staggers Act will be substantially reduced as time goes on. In 
the long run, a purchaser has a number of options as to sources and those options 
should give him sufficient leverage to negotiate reasonable freight rates. Similsu-ly, 
a shipper served by a single railroad is not liable to be put out of business due to 
hi^ freight rates by a railroad which wants to move his product. 

We agree wholeheartedly with the conclusion of the M!ay 1985 Department of En- 
ers^s Staff Working Draft Report ''Effects of Railroad Regulatory Reform on Coal 
and Electricity" in which it is stated that "the basic finding of this analysis is that 
the Staggers Act is well conceived, that it is consistent with national policies relat- 
ing to both energy and transportation, and that its effective and efHcient implemen- 
tation is still developing.'' (Report, p. 16.) the Department of Energy Report makes a 
number of thoughtful recommendations which are being considered by the Inter- 
state Commerce Commission as it further reilnes its rules for implementing the 
Staggers Act. 

IV. THE CURE REREGULATION BILL 

From the CURE group of utilities and certain coal companies there have been as- 
sertions that the Staggers Rail Act of 1980 needs to be amended. Their position is 
based on the allegaticm that so-called "captive" shippers of coal and other commod- 
ities are being charged excessively high prices by some railroads. 

CARS strongly opposes any attempt to reopen the Staggers Act because such at- 
tempts, as amply demonstrated by the CURE-supported S. 477, would involve a mas- 
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sive reregulation of the railroad industry to the substantial detriment of the vast 
m^ority of rail shippers and the consumers that we serve. 

The CUR&proposed legislation (S. 477) which we strongly oppose, operates under 
the premise that railroads should be regulated as public utilities. Under these provi- 
sions of tlie CURE bill, there would be an automatic investigation of all rail rates, 
provided market dominance tests of 180% of variable costs are met. The bill creates 
a presumption that market dominance exists if a shipper is served by a single rail 
line unless the rail carriers can prove that effective competition exists from other 
carriers or modes of transportation and the burden of proof would be shifted to the 
railroad and the I(X to prove the consistency of rate with the 15 elements of the 
national rail transportation policy, and with the Long-Cannon factors. In nearly 100 
years of ICC regulation of rail rates, there has never been an automatic investiga- 
tion of individual railroad rates. This is more individual rate regulation than exist- 
ed even before the passage of the Staggers Act. 

Furthermore, these provisions would have the effect of forcing all rates on captive 
traffic to be at the same level with relation to variable cost. The requirements that 
rates over 180 percent of variable cost on a movement controlled by a single rail- 
road would be subject to automatic investigation would destroy the wide open nego- 
tiations based on market needs which has come to characterize railroad pricing 
since 1980. These provisions would, CARS believes, lead to a tremendous increase in 
litigation before the ICC and the courts and stifle the negotiation process which has 
resulted in so much innovation and increased efHciency over the past few years. 

The manner in which rates were regulated prior to the Staggers Act led to the 
establishment of freight rates without real negotiation. Rates were based on detailed 
comparisons of existing rates on the same or similar commodities with little or no 
regSLrd for marketing considerations and the public filing of all rates made it ex- 
tremely difficult to differentiate based on particular market situations. The inability 
to maximize the contribution made by captive traffic based on market demand 
forced the railroads to seek the short run solution of across the board increases. In 
the long run, however, this drove competitive traffic away, enlarging the burden 
which had to be borne by the captive traffic and destrojring profits. This cycle led to 
the under-investment in rail facilities and the resultant poor service which became 
so evident in the 1970's. The contribution of the Staggers Act, we believe, was not in 
deregulating competitive traffic, which had effectively been deregulated in prior 
years, but in the freedoms it granted the railroads in pricing captive traffic. Return- 
ing to regulation of captive traffic by restricting differential pricing would most 
likely lead to the same downward cycles in railroad investment and service that we 
saw ten years ago. 

We know from experience the effect of maximum rate level decisions. Prior to de- 
regulation under the Staggers Act, the ICC case decisions on dozens of commodities 
were the basis for the actual rates. While the decisions set the maximum level, in 
practice, that became the level for all rates and new movements were automatically 
given a rate according to the ICC prescribed mileage scale. Potential movements 
which required a lower rate simply did not take place even if they would have con- 
tributed to fixed costs. An efficient railroad system is one that maximizes the traffic 
base over which it can spread its fixed costs by pricing its services according to 
demand. 

Staggers was a compromise between those who sought to remove £dl maximum 
rate regulation after a five-year transition period— in 1985, and those who disagreed 
with the pre-Staggers Act ICC maximum rate rules and sought broad ICC r^^ula- 
tory protection. If Staggers is reopened at this time, the question of total de-r^ula- 
tion vs re-regulation will be reopened— -as well as all the compromises in between. 

For these reasons we strongly urge this Subcommittee not to consider reopening 
the Staggers Rail Act. 

This concludes our prepared statement. I would be most pleased to answer any 
questions you might have. 

The Chairman. Thank you, Mr. Melville. 

Senator Long. 

Senator Long. I am interested in what you said, Mr. Melville, 
that you have a remedy. You C€ui tell a railroad that if it doesn't 
give you a more reasonable rate, your plant will have to shut 
down. 

I don't think that an electric generating plant has that same 
option. It seems to me as though it can pass it on to the customer. 
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but I don't think it is fair to pass it on to the customer if it is a 
matter of abusing a captive customer. 

Now, if you are happy about your situation, nobody is proposing 
to change that. You can just go ahead and live with it, and tell the 
railroads, look, if you are going to be that rough on us, we will just 
have to close down and go out of business. It is all right with me if 
you do business that way, but there are some people who are trying 
to protect our consumers out there, such as the private investor- 
owned electric companies. 

I don't know why you have to get all upset. Since your company 
does have control over the railroads, I don't see why your people 
need get upset if we undertake to make the Staggers Act mean 
what it was supposed to me€ui in the first instance. I helped write 
the bill, at least the part that I am concerned about. 

Why does it hurt you if we take a look at the reasonableness of 
what the IOC is doing for some other captive customer who wants 
to protect his customers? 

Mr. Melville. Well, to answer the first part of your question. 
Senator, I would think that the utilities must have some other op- 
tions available to them if they really thought about it. We have 
found that we, when we are faced with problems since Staggers, 
that we can sit down and brainstorm and come up with things we 
never thought of before. And with wheeling of power and with 
changing fi-om coal to oil to gas, it seems to me that the utilities 
probably have more flexibility than they may think they have if 
they really sat down and talked to the railroads about it and ham- 
mered it out with them. 

For the second part of your question, we are concerned about 
changing Staggers, because if we do so, anybody that has a freight 
rate that is over 180 percent of variable cost and is a captive ship- 
per is going to protest to the Commission. We will have a mess at 
the Commission. I would feel compelled to do it. If my management 
would ask what level our fi-eight rates were at, and if I said they 
were over 180 percent, their reply would be why didn't you protest 
them. We would be right back where we were prior to Staggers. 

Senator Long. What is your reaction to that, Mr. Mitchell? 

Mr. Mitchell. Senator, the thought that utilities have other op- 
tions is not quite exactly correct. To think that we can take our 
coal-burning plants right now — after we have so diligently worked 
to convert to coal or to construct to bum coal and have the coal 
option, in the interest of national energy policy, in the best inter- 
ests of this country to keep down the oegree of imported oil and 
the outflow of dollars and reduce the increase of the foreign trade 
deficit — to say that we can make that conversion to oil, therefore 
we have options, is just patently absurd. We simply do not have 
those options. 

National laws govern and restrict the use of oil and gas. Our op- 
tions are few and, in most cases, none. 

Senator Long. Generally speaking, what we would like to do in 
Louisiana is to get loose from coal, stay loose from coal, and have 
nothing to do with the commodity. From my point of view, our con- 
siuners are being raped down there, and we have natural gas, we 
have enough of it, we have a surplus, and that is what we want to 
use. But Ian told by those who have built these plants — and pur- 



i 



Digitized by 



Google 



168 

suant to an act of Congress now, Congress has made them, by Fed- 
eral law, shut down gas-generated plants and convert to coal — that 
our consumers are being raped. 

Then you say well, now, what can you do about turning around 
this situation and going back to natural gas? What they tell me is 
this: That if you want to go back to gas, you cannot convert the 
plant; it would be cheaper to build a whole new plant than it would 
be to convert that plant to coal or natural gas. 

Is that what you understand? 

Mr. Mitchell. That is the case for some types of plants. Senator. 
Yes, sir. 

Senator Long. So that you cannot very well convert them. 

Now, I heard Mr. Taylor say here, let me see if I recall — that the 
railroads are doing very, very well. They are accumulating 
amounts of cash. And yet in terms of revenue adequacy, we don't 
think that is adequate. Their privilege then is to go ahead and rape 
those customers, those captive customers. 

Here it is, a railroad which has been able to engage in close to a 
$2 billion acquisition. However, the IOC doesn't Imow of any com- 
pany that is doing so well that it would be regarded as revenue- 
adequate. 

Now, you talk about measuring interest. It seems to me that if 
they are doing "very, very well indeed," and they are accumulating 
large amounts of cash, and they can go buy big companies all 
around the country and outbid everybody on Wall Street to buy 
more railroads, for example, why must we say that nothing can be 
done about them charging a very high rate to haul that coal? 

Frankly, I think that we are at least indebted to those of you in 
the private power industry — and if they had been permitted to tes- 
tify, the same would be true of the publicly owned generating 
plants, because they feel that they cannot protect their customers 
but that they have a duty to do so. And I think we are indebted to 
you for coming up here tr3dng to protect your customers, feeling 
that they are being overcharged. 

They are being overcharged because you are being overchcu^ed. 
That is your position. 

Mr. Mitchell. Yes, sir. And that is true for both public and pri- 
vate utilities, beyond a doubt. 

Senator Long. And your people know something about regula- 
tion. You have been regulated for your entire existence, have you 
not — completely regulated? 

Mr. Mitchell. Yes, sir, we have. 

Senator Long. Well, thank you very much. 

The Chairman. Thank you very much. That concludes the hear- 
ing. 

[Whereupon, at 2:47 p.m., the hearing was adjourned.] 
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OVERSIGHT OF STAGGERS RAIL ACT OF 1980 



MONDAY. NOVKIIBKR 4, 1985 

U&SSNATB, 
CQIOOTTBB on OtHOfKKCB, SCIKNCK, AND TEANSPOKTATION, 

SUBOOMMITTSB ON SUBFACB TEANSPOKTAHON, 

Washington. DC 
The suboommittee met, pursuant to notice, at 9:30 a.m., in room 

SR-253, Ruasell Senate Office Building, Hon. Bob Packwood (chair* 

man of the suboonmiittee) presiding. 
Senator Pagkwood. The committee will come to order, please. 
Our first witness today is my good friend, the S^ator from 

Idaho, Steve Ssrmms. Steve, if you are ready, we are ready. 

STATEMENT OF HON. STEVEN SYMMS, U.& SENATOR FROM 

IDAHO 

Senator Symms. Mr. Chairman, thank you very much, and I am 
pleased to be here with you today to ofiTer some very brief remarks 
r^arding the implementation of the Stan^rs Rail Act of 1980. 

Mr. Chairman, I commend you for holding these oversight hear* 
in^ to review the efiTects of partial deregulation in the Nation's 
railroads. Until the process of der^ulation is completed, Conffress 
must closely monitor the economic health of the railroads and t^e 
business conditions prevailing between the railroads and the cus- 
tomers who depend on rail trcmsport to ship or receive goods. 

I believe we in the Congress have a responsibility to provide 
some mechanisms by which railroads might maintain their finan- 
cial stability while providing adequate service at reasonable rates 
to all shippers, including those who must rely on rail to transport 
their goods. 

A number of industries, and particular shippers around the coun- 
try are especially vulnerable to the ratemaking power of railroads 
which do not face competition for services they provide to those in- 
dustries or shippers. Congress must ensure that the Nation's cap- 
tive shippers are not ruined financially because of the absence of a 
proper forum in which to address their complaints against the rail- 
roads. 

The lumber industry, which is so important to the economies of 
our States, Mr. Chairman, serves as a ^ood example of the prob- 
lems faced by many of the Nation's captive shippers. The nature of 
the product shipped makes this industry heavily dependent on rail 
transport, and most areas of the country have little, if any, rail 
competition providing service to these lumber milb. 

In northern Idaho, Mr. Chairman, a number of small lumber 
mill owners have formed a co-op with owners in Washington and 
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Montana in order to place themselves in a better bargaining posi- 
tion with the Burlington Northern Railroad which serves that 
area. 

Unfortunately, the increased volume of shipments that co-op 
could support has not resulted in any agreement on a more favor- 
able shipping rate for these co-op members. Furthermore, these 
members have been frustrated with the IOC's response to the ef- 
forts of one member of their group, the owner of Bennett Lumber 
Products, to obt£dn a contract between Burlington Northern and a 
large shipper in the area. 

La that particular case, the IOC sent a copy of the contract with 
all of the rate information necessary to prove rate discrimination 
deleted. Another problem faced by at least two of the lumber mill 
owners in north Idaho is rail car discrimination. These companies, 
Bennett Lumber Products and Idaho Forest Industries, purchased 
or leased special rail cars to ship their products in the 1970's. 

Since that time, both companies have been under pressure to use 
Burlington Northern cars rather than their own special cars. No 
agreement has been reached with Burlington Northern r^arding 
the rates paid for the use of these cars. And the companies now are 
forced to ship their lumber by Union Pacific. Bennett's legal coun- 
sel has filed an antitrust suit in which they must show that the 
railroad used its monopoly power to coerce Bennett to accede to its 
terms. 

Mr. Chairman, I believe these examples illustrate some of the 
difficulties faced by the small captive shippers who spend a great 
deal of time and money to file rate discrimination cases only to 
meet additional difficulties posed by an unresponsive Federal r^^- 
latory agency. 

I would urge the committee to pursue relief to these shippers in 
north Idaho and others who may be in a similarly disadvantaged 
position around the Nation. Either the industry should be deregu- 
lated so that the captive shippers can use antitrust laws to provide 
a safeguard against the railroads' monopolistic powers, or the Con- 
gress must act to provide adequate protection for captive shippers 
through the Interstate Commerce Commission. 

And just to summarize, I think that our duty is to ensure that 
the Staggers Act worked as we envisioned that it would, and there 
are three m£gor areas where I think we need to readdress what 
this situation is. The first one, I say again, is the plight of the cap- 
tive shippers. The Congress recognized in passing the Staggers Act 
that there would be situations in which there is no competition in 
rail traffic. Particularly rail traffic subject to monopoly pricing of 
the railroad should be protected through regulations to be adminis- 
tered by the IOC. 

In my view, Mr. Chairman, the ICC is failing to protect some of 
those captive shippers, specifically some of our lumber shippers. 

The secret contracts, point No. 2. The Staggers Act authorized 
contracts for rail freight transportation. The railroads have taken 
advantage of the legal concept of confidentiality of contracts to dis- 
criminate against small shippers. A contract must be approved by 
the IOC once written within 18 days. A small shipper who has 
reason to believe that he has been cUscriminated against must file 
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a challenge within that time while also meeting burdensome tests 
proving it has grounds for such a challenge. 

This complicated system needs to be simplified. This certainlv 
concerns me, Mr. Chairman, because if we want to get the rail- 
roads deregulated so they can become more efficient and clean up 
their operations and drop unprofitable p€u*ts of their service, we 
have to be very carefiil that small shippers are not discriminated 
against. The lack of an adequate response Irom the railroads will 
lead us right back down the track of reregulation, and then we will 
have the Government setting the rates, the time the trains run, 
and go through the whole process that we have in the past. 

So, I think this is a very troublesome thing. It certainly would 
fail the test of fair trading practices if one shipper is being exces- 
sively discriminated against with respect to price. It could put him 
in a very uncompetitive position in shipping to the east coast, for 
example, on lumber shipments. 

The laist one that I want to reemphasize is the regulation of box- 
cars and private cars. The IOC attempted to deregulate private rail 
car trafiBc. The proposed regulations were overturned by the U.S. 
Court of Appeals, which found that the ICC exceeded its authority 
under the Staggers Act in deregulating boxcars and private cars. 

The Court of Appe£ds, however, did not issue a writ of mandamus 
ordering the ICC to proceed under its old rules as the ICC indicated 
it intended to appeal the decision. In the meantime, private cars 
and boxcars stand deregulated, and are subject to discriminatory 
pricing and surcharges by the railroads. It appears to me that the 
opposite should be the case. It may well be necessary to consider 
l^islation to affirm the Court of Appeals decision upholding the 
intent of the Staggers Act. 

I appreciate, Mr. Chairman, the opportimity to testify here. Mr. 
Dick Bennett is here in the room, iS the committee choose to ask 
any questions specifically of some of the problems they are having. 
One problem is their location on the Burlington Northern in 
Princeton, ID. They now are in a situation where rather than ship 
on the Burlington Northern, they are loading this lumber on a 
truck paying $8 a thousand to haul the lumber from Princeton, ID, 
60 miles to Clarkston, WA, so it can be loaded on the Union Pacif- 
ic, and still at a savings to ship it to the same market that could be 
serviced by both railroads. 

Somehow we should be able to do better than that in our free 
enterprise S3rstem to meet those prices and not have congressional 
interference. I want to indicate to the committee that there are 
some glaring problems with respect to the captive shippers, specifi- 
cally in the lumber industry in my State. 

I thank you very much for the opportunity to testify here this 
morning. 

Senator Packwood. Senator, I have noticed exactly the same 
problem with a group in southern Orgon called the Siskiyou Ship- 
pers, which is a shipping association formed of what some people 
might call small mills. They are not really small. They employ 
from 200 to 500 employees, but they are independently owned milk 
in southwestern Oregon. They have tried and tried and tried to get 
contract information from Southern Pacific and others. They have 
been imsuccessful. And my touchtone as to whether or not I am 
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going to support changes in the Staggers Act is going to be whether 
or not they are fairly treated in my judgment, and if they are not, I 
will support the changes necessary to make sure that they are. 

Senator Symms. Thank you very much. 

Senator Packwood. Senator Long. 

Senator Long. Thank you for your statement, Senator S3rmms. 
As you indicate in your statement, some of us tried to anticipate 
the problem of captive shippers and captive customers, and we put 
language in the bill which could have been used perhaps to solve 
the problem. 

I think the record shows, and when you hear from the captive 
customers and captive shippers I think you will be pretty much 
convinced the record shows that the language did not solve it. 
maybe because the ICC just did not choose to give it the interpreta- 
tion that we would like to have it give. 

But in any event, 5 years is a long time to wait for action along 
the line we would like to have. Now, I have high r^ard for Chair- 
man Taylor, but he said I was wrong in saying that the shippers, 
the captive customers and captive shippers were batting zero while 
the railroads were batting 1,000. 

He undertook to present his case, which when you boil it all 
down you are left with two cases where the decisions were predi- 
cated on language that predated the Staggers Act for complaints 
that had been pending prior to the Staggers Act. 

Now, you know a lot about small business in your experience. 
How long can a small business last with the kind of discrimination 
that has victimized the shippers badly? 

Senator Symms. Not very long. That is the problem, Mr. Chair- 
man. Some of this needs to be settled immediately. When the Stag- 
gers Act passed, there was a great deal of concern voiced by ship- 
pers in Idaho. Tlie concern actually came from along the Union Pa- 
cific route of the potato and onion shippers. 

As it has turned out, that has not been the problem, because 
there is truck competition on those t3rpes of shipments, p€u-ticularly 
on the fresh produce. But if there is a discriminatory pricing differ- 
ence of several dollars a thousand on lumber, for example, a small 
business simply cannot survive that, and I do not think that it is 
the intention of the railroads or the Congress to end up running 
small lumber mill operators out of the lumber business. That prob- 
ably is not the intention of the large companies, but the end result 
will be that, and I think it is something that needs to be looked at 
and addressed immediately, or some of these people will simply 
have to stop shipping. 

When we have people who are trucking lumber to another line 
to ship, then something is haywire. I do not know the answer, but I 
know that something needs to be done. 

Senator Long. I got the impression that at least some of those 
railroad executives out there concluded from the Staggers Act and 
from the way that the Commission had handled the Staggers Act, 
particularly the complaints, with a 1,000 percent victory for rail- 
roads and zero for the captive shippers, that hooray, the old days 
are back, anjrthing goes, and I think we have to demonstrate to 
them somehow that that is not the case. 
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Trficking anything better, I think we are going to have to pass 
l^giisdation to amend that act. Now, if we amend it, as far as 1 cun 
concerned, all I will be doing is trying to do what I thought I did 
the first time. I was hoping that the Commission and the courts 
would construe that language the way I had in mind. 

Senator Symms. I confirm that, Mr. Chairman. I told some of my 
staff this morning if they would go back and get the Congressiomd 
Racord, they would find out when I was a Member of the House I 
made a statement on this problem on the floor of the House. I sup- 
ported the Sta^ggers Act, and I am sure the chairman did. But it 
was our intention to have some protection where a railroad is the 
(mly means of trane^rtation for that captive shipper. We intended 
to provide some arbitration panel to see that fair pricing is actually 
done in the ratemaking. 

Senator Long. In those situations, for example, where we have 
water competition paralleling the railroad or when the railroad is 
not getting any business at all, because of the competition it faces 
from water and other modes of transportation, it does not bother 
me at all to see someone come in and s^ hooray, the Staggers Act 
is great; do nothing. That is all fine. We did not anticipate any 
complaints from people in those situations. 

Wnat we are concerned about are the complaints that we did an- 
ticipate, and unfortunately we are seeing that our fears are being 
realized. That is where we are trying to change the situation, 
which we tried to rectify at the beginning. At least we had hoped 
that the act would be construed so that your complaint would 
never have had to be made here today. 

Senator Syumb. Well, Mr. Chairman, I might just say one other 
thing. Companies like the Bennett Lumber Co. and loaho Forest 
Industries close down their operations, the people that own them 
are going to be fine. The problem is that they both employ between 
MO and 500 employees, a little less than 500, and those are compa- 
nies that have been operating in the Panhandle of Idaho for 35, 40 
years, and provide a good, solid employment base for literally hun- 
dreds of families. Those people will have no place to work. 

There here have been pay cuts in these mills. They have had a 5- 
percent pay cut — actually reduced wages to maint£dn competition. 

If they are losing $10 or $15 or $20 a thousand because of a rate 
structure which will not allow them to compete with their other 
colleagues in the lumber business, they simply cannot survive it. 
Tlieir pocketbooks are not that deep. And the people who will get 
hurt are the people who work for them. People who own the mills 
will still own those assets, and they will have timber in the woods, 
and they can shut down the operation for a few years until times 
got more favorable. That will not do anjrthing for the job base in 
our State, and we just cannot afford it. 

Senator Long. Well, the same thing is true on the other hand, 
down in my area, where we were compelled by law to shift over to 
coal. Now, the company generating the power by coal does stay in 
business. They will just have to raise their rates and pass it on 
through. 

However, the customers, including just the ordinary household 
users, will be penalized very badly. In addition to that, given the 
State's industrial prospects, we have a lot of people out of work 
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down there, and so we will have plants continuing to shut down 
where we ought to be opening more, because you cannot compete if 
your power cost is out of line in other industries. 

Thank you very much for your statement. 

Senator Svaois. Thank you very much. 

Senator Packwood. Thank you, Steve. 

I have a statement from Senator Dole, and I would ask unani- 
mous consent it be placed in the record following Senator Symms' 
statement. 

[The statements follow:] 

Statement of Hon. Bob Dole, U.S. Senator From Kansas 

Mr. Chairman, let me say at the outset that problems with the Staggers Rail Act 
of 1980 are ones that have concerned many of us, particularly those of us from rural 
areas. I especially appreciate the efforts of the distinguished chairman of the sub- 
committee, Senator Packwood, and the distinguished chairman of the Commerce 
Committee, Senator Demforth, in scheduling these oversight hearings. 

Since the enactment of the Staggers Rail Act of 1980, several problems affecting 
small grain shippers have been brought to my attention. I respectfully request the 
committee members to take a close look at these problems in an effort to suggest 
appropriate remedies. 

Dunng the floor debate on the Staggers Act on April 1, 1980, 1 noted that differ- 
ences of as much as 2 cents to 5 cents per bushel in contract rates, as compared to 
tariff rates, could be dangerous to the survival of small elevators. Recently, the 
United States Department of Agriculture, Office of Transportation, released a study 
entitled "Impacts on Rail Deregulation on Marketing of Kansas Wheat''. That 
report noted average differences in contract rates as compared to tariff rates of 11 
cents per bushel after the enactment of the Staggers Act. Also, during subcommittee 
field hearings conducted by Senator Kassebaum in Hutchinson, Kansas in Septem- 
ber of 1983 there was testimony of one known instance in which a contract range 
was discounted by 49 percent from the tariff rate of $1.18 per hundred weight to 58 
cents per hundred weight for a contract shipper. It seems obvious to me, as well as 
those responsible for the USDA study, that those who ship grain at a 21 cents per 
hundred weight price differential will not remain in business much longer. 

Congress, in passing the Staggers Act, was clearly concerned that the use of con- 
tracts could have an anti-competitive impact on small rural shippers and therefore 
provided a procedure for a shipper to obtain discovery of a contract that constituted 
ui^ust discrimination" or a destructive competitive practice''. However, I am cer- 
tain that anyone attempting discovery of a contract under this act will agree that 
the procedure established by ttie ICC is difficult at best. Utilizing these discovery 
procedures, it is nearly impossible to know if a contract is unfair because neither 
the parties to the contract, the rates paid, nor the specific points of origin, destina- 
tion, intermediate points, transit points or other shipper facilities to wMch the con- 
tract applies are disclosed in the contract summary. I hope that the committee 
would take a close look at Interstate Commerce Commission s rules and regulations 
relating to discovery in an effort to assist the small shippers with their discovery 
problems. 

Another problem area of which I am aw£u-e is that the ICC has been allowing "ne- 
gotiated rate contracts" even though they are illegal and not authorized by the 
Staggers Act. The act in section 10713(a) authorizes a rail carrier to "enter into a 
contract under specified rates and conditions." However, the USDA study notes that 
42 percent of the contracts filed on Kansas originations to west coast destinations 
are "negotiated rate" contracts. These contracts provide that the actual rate will be 
negotiated on a bid and acceptance basis between the railroad and the shipper at 
the time of the shipment of grain. This effectively deregulates grain altogether from 
ICC review in direct violation of the statutory language. 

It seems to me that the significant disparities between contract rates and tariff 
rates as documented by the IJSDA study point out the fact that specific congression- 
al oversight and guidance is required. It is obvious that following the present con- 
tractual procedures as allowed by ICC will eventuallv result in the demise of small 
grain shippers. I am greatly concered about that, and ask the committee to take ap- 
propriate steps to avoid that result. If the only remedy is for the small shipper to 
prove that he is the victim of "uiyust discrimination" or a "destructive competitive 
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practioe'', we must at a minimum insure that the shipper has access to the neces- 
sary information. 

Lastly, let me indicate that, working with my staff and the staff of the Commerce 
Committee, I stand ready to do whatever may be appropriate to resolve the situa- 
tion. It is my hope that shippers and carriers of all sizes can continue to negotiate 
an equitable solution to this matter. This oversight hearing will be very helpful in 
framing the issues, after which a number of us in Congress may want to sit down 
with industry leaders to discuss specific options. 

Senator Packwood. I might add that we received requests to tes- 
tify on this subject from a number of groups or individuals beyond 
the witnesses who are scheduled to testify. I have tried to avoid 
overlap. In many cases, those requesting to testify would have been 
testifying as to exactly the same position that other witnesses have. 
Unless we were going to go 5, 6, or 7 da3rs all day to accommodate 
everyone who wanted to testify, we simply had to make some sub- 
jective judgment as to who should come and who should not, bear- 
ing in mind we were trying to cover the m£gor issues that were of 
concern. 

And so, for those who did not get to testify, I apologize. I know it 
is a problem that Senator Long recalls when he was chairman of 
the Finance Committee. You can never fit everybody in who wants 
to testify, and you just do the best you can. 

Senator Long. Mr. Chairman, I do hope that we will be able to 
hear at least one or two witnesses who are not scheduled. For ex- 
ample, as of now, the last I heard of it, there was no arrangement 
made to hear a witness from the Association of State Regulatory 
Commissioners, those who represent the State regulatory body. I 
think it would be appropriate that even though the request from 
them was late, we should hear that witness. I believe there is one 
from the American Public Power Association desiring to speak. I 
hope that it will be arranged that we hear a witness from that 
group. 

Senator Packwood. Well, if we do, we may have to go into an- 
other day of hearings, because we have many more people that 
would like to testify, and we are lucky if we can do 12 to 14 wit- 
nesses a day. 

Senator Long. Yes, sir. Well, I am sure you can understand, 
though, the importance of having one who testifies, for example, 
for all those utility commissions out there that have a responsibil- 
ity parallel to ours, except that theirs is at the State level. I really 
think it is appropriate that we should hear from them, even 
though they made a request late. In view of the responsibility they 
have, we should hear them. 

Senator Packwood. Well, let us go on with our first panel, Mr. 
Flanders, Mr. Bellum, Dr. Cooper, and Mr. Hertog. Gentlemen, fol- 
lowing the rule in this committee, your entire statement will be 
placed in the record in full. We would ask that you hold your oral 
presentations to 5 minutes. Unless you have worked out some dif- 
ferent arrangement, we will take you in the order that you ap- 
peared on the witness list. 

Mr. Flanders. 
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STATEMENTS OF J.B. FLANDERS, GENERAL MANAGER, ARIZONA 
ELECTRIC POWER CO-OP; DONALD P. BELLUM, PRESIDENT, 
CYPRUS COAL CO., ACCOMPANIED BY JOSEPH LEMA, VICE 
PRESIDENT FOR TRANSPORTATION, NATIONAL COAL ASSOCIA- 
TION; MARK COOPER, CONSUMER FEDERATION OF AMERICA; 
AND JOHN HERTOG, SENIOR VICE PRESIDENT FOR LOCAL 
MARKETING, BURLINGTON NORTHERN RAILROAD 

Mr. Flanders. Mr. Chairman and members of the subcommittee, 
my name is Jerry Flanders, and I am general manager of the Ari- 
zona Electric Power Cooperative in Benson, AZ. 

I appear here today on behalf of AEPCO and the 1,000 other 
members of the National Rural Electric Cooperative Association. 
For most rural cooperatives and the consumers they serve, the 
Interstate Commerce Commission represents the oidy potential 
source of protection from the market abuse in those circumstances 
where competitive alternatives are not available. 

The Commission, however, has totally ignored the balance of 
shipper and carrier interests incorporated into the Staggers Rail 
Act of 1980, and has permitted the establishment and maintenance 
of exploitive rail rates and service conditions with respect to coal 
and other captive shippers. 

It is for this reason that the NRECA vigorously urges congres- 
sional enactment of Senate bill 477, the Consumer Rail Equity Act, 
to correct the Commission's misguided approach to regulation 
under the Interstate Commerce Act. 

Inaction by Congress will continue multiplication of both the 
number and magnitude of captive shipper abuses. Small shippers 
in particular will continue to be harmed by these effects unless 
Congress steps in. AEPCO's own experience over the past 7 years, 
experience which is not unique among co^ and other captive ship- 
pers, illustrates how biased Commission action and railroad reve- 
nue ambition have led to a situation wholly inconsistent with Con- 
gress' intent in 1980. 

Beginning in the early 1970's, following the OPEC oil embai]go, 
AEPCO undertook an ambitious congressional program, including 
the construction of 275-megawatt coal-fired units at Cochise, AZ. 
Coal for the Cochise units comes from the Mentmore Mine near 
Gallup pursuant to a supply agreement with Carbon Coal Co., 
which runs until 1994. AEPCO's agreement with Carbon in turn 
makes it captive to the only two railroads that combine to provide 
service to Cochise, the Santa Fe and the Southern Pacific. 

There are no inland waterways or coal slurry pipelines remotely 
adjacent to either Gallup, NM, or Cochise, and the coal volumes 
and numerous logistical problems rule out motor carriage as a po- 
tential alternative. In 1973, AEPCO received a rail rate quotation 
of $5.80 per ton, a rate substantially higher than those in effect on 
other similar movements. 

A year later, despite the fact that tonnage had increased dra- 
matically, the railroads raised their quoted rate to $7.04 per ton. 
After 2 years of unproductive negotiation, AEPCO filed a com- 
plaint with the ICC in 1977, seeking prescription of a rate of $4.67 
per ton, which was a reasonable maximum based upon prevailing 
rates for the comparable movements. The railroads countered with 
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a demand for an even higher rate of $8.64, over twice the cost of 
service, which the C!ommission quickly approved. 

Rates then continued to rise through ex parte general increases 
approved by the Commission until by April 1980 they had reached 
$12.80 per ton. In May 1980 AEPCO filed a second complaint chal- 
lenging the $12.30 rate. The administrative law judge found the 
rate unlawful to the extent it exceeded $10.88 per ton, and the car- 
riers were ordered to reduce their rates and pay reparations. 

In 1982, however, the full Commission reversed this decision and 
vacated the administrative lawjudge's order. While it later con- 
fei»ed error and reinstated AEPCO's complaint, it never reinstated 
the administrative law judge's decision. Today, over 5 years after 
filing its complaint against the $12.30 rate, AJSPCO is back before 
the Commission seeking a reasonable rail rate. 

Meanwhile, the railroad's charges have continued to rise, and 
now stand at $15.83 per ton, some 273 percent higher than the 1977 
rate of $5.80, a rate which we felt the evidence showed was too 
high even then. When placed alongside chaiges on other western 
unit train movements, tne rate charged AEPCO by the railroads is 
over one-third most rates on similar movements and almost double 
others. 

Moreover, when one considers the rates AEPCO likely would be 
paying if it had access to effective, competitive transportation alter- 
natives, the overcharge permitted under the current ICC policies 
takes on a truly incredible proportion. Rates recently negotiated 
between coal shippers and carriers in a competitive atmosphere 
have come in at between 12 and 14 mils per ton mile. The current 
AEPCO rate is over 30 mils. 

At 14 mils, the AEPCO movement would produce a rate of $7.07 
per ton, less than half the current charge. This means that a full 
|8.76 per ton, upward of $5.8 million per year, is a monopoly pre- 
mimn, the price of AEPCO's captivity. We are at a complete loss as 
to how the Commission can justify such pricing as consistent with 
the balance struck by Congress in 1980, yet a full 5 years after 
filing our second complaint, our rate level remains unabated. Expe- 
rience has convinced us that congressional action is the only 
answer to the grossly inequitable situation faced by captive ship- 
pers today. 

On behalf of AEPCO and NRECA, I strongly urge this subcom- 
mittee to support S. 477 and restore balance to the application and 
administration of the Interstate Commerce Act. I thank the sub- 
committee for affording me the opportunity to appear today. 

[The statement follows:] 

Statement of J.B. Flanders, on Behalf of the National Rural Electric 
c!ooperatives association 

Mr. Chairman and members of the Subcommittee, my name is J.B. Flanders and I 
am General Manager of the Arizona Electric Power Cooperative ("AEPCO'') of 
Benson, Arizona. I appear before you today on behalf of the National Rural Electric 
Cooperatives Association, of which AEPCO is a member. NRECA is a national serv- 
ice organization whose membership consists of roughly 1,000 rural electric coopera- 
tives, supplying electricity to over 25 million people in 46 states. This statement also 
represents the views of five individual NRECA sjrstems that are also members of 
Consumers United for Rail Equity: Alab£una Electric Cooperative, Arkansas Electric 
Cooperative Corporation, Dairyland Power Cooperative (Wisconsin), South Mississip- 
pi Electric Power Association, and Western Farmers Electric Cooperative (Oklaho- 
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ma). These cooperatives serve more than one million rural electric consumers in 
their respective service areas. I appreciate the opportunity to appear before the Sub- 
committee today to address matters related to the Interstate Commerce Commis- 
sion's implementation and administration of the Staggers Rail Act of 1980. 

Electric cooperatives are non-profit entities, which exist essentially as collective 
extensions of their consumer-customers. The fiill cost of power generation — includ- 
ing fuel purchase and transportation — is borne directly by the ratepayer, who is en- 
titied to a rebate when cost savings are achieved, but must pay increased rates 
whenever one or more components of that cost experience an increase. Among these 
cost components, one of the largest and most volatile is transportation. 

Like other power generating systems (investor-owned utilities, municipalities, 
etc.), most rural cooperatives are heavily dependent upon coal to fuel their boilers. 
This reliance on coal, in turn, makes us dependent upon railroads, which generally 
represent the only economically feasible method of transporting coal in stfificiently 
large volumes for the production of electricity. 

According to general industry statistics and a study sponsored by the ICC in 1982, 
well over 50% of the coal-burning utilities in this country may be considered "cap- 
tive'' to a given railroad. Among rural cooperatives the percentage can be even 
greater, since they are more often located in rather remote areas cuxessible only by 
single rail carriers. As captive shippers, cooperatives lack the kind of bargaining le- 
verage necessary to negotiate satisfactory rate levels with the railroads. Unable to 
turn to competitive alternatives to counter the threat of rail market power aibuse, 
they must look to the ICC — ^the agency vested by Congress with authority and re- 
sponsibility over railroad rates and service practices — for protection. 

The Staggers Act was enacted in 1980 to meet the twin goals of (1) improving rail- 
read revenues and efficienpy by deregulating pricing and services in markets where 
they face effective competition; and (2) protecting captive shippers — especially coal 
shippers — and the consumers they serve from market power abuse in those circum- 
stances where competitive alternatives are not available. Unfortunately, the ICC 
has ignored the balance of interests incorporated into the Act, and through its deci- 
sions has permitted the establishment and maintenance of exploitive rail rates and 
service conditions with respect to coal and other captive shippers. 

The Commission's principal failures have been in certain key rulemaking con- 
texts, including determinations of revenue adequacy, standards for maximum rea- 
sonable rates, market dominance, rate adjustments for inflation, and problems of 
competitive access. In addition to allowing the railroads virtually unfettered pricing 
freedom on captive traffic since 1980, the ICC's actions have had the equally egre- 
gious effect of protecting and perpetuating the excessive, market abusive rates set 
by many coal carriers in the several years prior to enactment of the Staggers Act. 

I will leave to others an explanation of the specific errors and problems in each of 
the individual ICC rulemakings which have given rise to the oppressive conditions 
under which captive shippers now find themselves. Instead, in the balance of my 
testimony I shall relate AEPCO's experiences with the railroads and the ICC since 
the mid-1970's — experiences not dissimilar from those of numerous other coal re- 
ceivers — in order to illustrate how the combination of biased Commission action and 
railroad revenue ambition has produced a status quo which is wholly inconsistent 
with Congress' intent in 1980, and cries out for Congressional correction today. 

THE NATURE OF AEPCO'S OPERATIONS 

The power generated by AEPCO is marketed to residential and commercial con- 
sumers in Arizona and parts of Southern California by seven member sjrstems: Anza 
Electric Cooperative, Inc.; Dimcan Valley Electric Cooperative, Inc.; Graham County 
Electric Cooperative, Inc.; Mohave Electric Cooperative, Inc.; Sulphur Springs 
Valley Electric Cooperative, Inc.; Trico Electric Cooperative, Inc.; and the City of 
Mesa, Arizona. 

In the twenty-three years since AEPCO was formed, the makeup of its members' 
service areas has changed substantially. For many years, the areas usually served 
by member cooperatives were predominantly agricultural. There were also some 
small to mid-sized industrial, mining and commercial enterprises which helped to 
sustain the growth of new communities growing up around highways and rail lines. 
In the past decade, however, farming and ranching in the members' service areas 
declined and, contemporaneously, the copper mining industry grew. Over the last 
several years, a large share of the power sold by AEPCO member systems has gone 
to two such customers: Phelps Dodge Corporation and the Anamax Mining Compa- 
ny. 
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Prior to the actions of OPEC and the ensuing energy crisis, AEPCO relied exclu- 
sively upon natural gas and oil as the boiler fuel used in its electric generation. In 
the early 1970's, however, following the oil embargo and the national call for in- 
creased utility use of coal as a substitute fiieU AEPCO undertook an ambitious con- 
version program. Initially, the plan was to build one 100 megawatt coal-fired unit at 
AEPCO^ Apache Generating Station at Cochise, Arizona. When Phelps Dodge an- 
nounced they would need a mil lOOMw for their copper mining operation, however, 
our plans expanded to two 175 Mw coal units. These were constructed in 1975-78, at 
a cost of over $270 million. 

"Hie result df AEPCO's coal conversion effort has been the near complete displace- 
ment of oil and gas-fired power; over 90 percent of our power requirements are now 
satisfied through coal-fired generation. 

AEPCO'S COAL SUPPLY AND RAIL CAPTIVITY 

The coal units at Cochise were designed to bum up to 1.5 million tons annually. 
To supply them, AEPCO originally reached an understanding with the Pittsburg 
and Midway Company to supply coal fi*om the McKinley Mine near Gallup, New 
Mexico. In 1974, this coal would have cost about $6.00 per ton. After the OPEC em- 
biurgo, however, P&M withdrew their offer, believing Uiey could now obtain $16.00 
for the same coal. AEPCO was thus required to look elsewhere. 

In 1976, AEPCO was finally able to find suitable alternative reserves (in terms of 
heat value, sulfur content, etc.), also in the Gallup area. AEPCO became a joint 
lessee of certain coal properties, which it then sub-leased to Carbon Coal Companv 
for development on a ''cost-plus'' basis. Under the lease agreement, AEPCO ad- 
vances funds to finance development of the project — known as the Mentmore Mine. 
Hie supply agreement with Carbon runs until 1994, and since its effective date 
AEPCO has taken between 660,000 and 1.2 million tons annually, depending upon 
power demand. 

The terms of AEPCO's supply curangement ties us to the Mentmore Mine until 
1994. This dependence, in turns, makes AEPCO captive to the two railroads that 
combine to provide service between Gallup and the Apache Station at Cochise: the 
Atchison, Topeka & Santa Fe, and the Southern Pacific. ATSF is the only rail carri- 
er serving the Mentmore Mine. Traffic originates there and travels south to 
Denung, New Mexico where it is interchanged with the SP, the only rail carrier 
servingrCochise. There are no inland waterwa3rs or coal slurry pipelines remotely 
adjacent to either Gallup or Cochise, and the coal volumes involved and numerous 
logistical problems (highway weight limits, distance, etc.) effectively rule out motor 
carriage as a potential alternative. AEPCO is— and since 1978 has been — completely 
captive to the joint line service provided by ATSF and SP. Since we began moving 
coed out of Mentmore, 100% has oeen transported to the Apache Generating Station 
via these lines. Even if we were somehow able to change the source of our coal, we 
would still remain dependent upon SP for delivery of all coal burned at the Apache 
Station. 

THE AEPCO RAIL RATE DISASTER 

Exposed by its absolute captivity, AEPCO's fortunes at the hands of the ,^TSF 
and SP, abetted by decisions and policies of the ICC, are an all too-real example of 
the damage which can be and has been done to the interests of captive shippers and 
the consumers they serve under the railroad welfare prc^am which has passed for 
"regulation" over the past 5-7 years. AEPCO is a case h^tory of the need for legis- 
lative action to return some semblance of balance to the application of the Inter- 
state Commerce Act. 

In August, 1973, rate "discussions" began between AEPCO and the railroads, and 
in November of that year we received a quotation of $5.80 per ton. We found this 
price unreasonable — in light of cost anal3rses and rates on similar movements — for 
the 505 mile movement from Gallup to Cochise, and resolved to continue to seek to 
negotiate a more equitable curangement. In 1974, when our tonnage prelections in- 
creased dramatically due to Phelps Dodge's requirements, we expected that the ad- 
ditional annual volume (some 600,000 tons) would entitle us to a lower rate. To the 
contrary, however, the carriers raised their quoted rate to $7.04 per ton. Notably, 
they never offered any cost-based or other justification for the price hike. 

By 1977, scheduled start-up of the new Apache units was fast approaching and 
negotiations were going nowhere. AEPCO therefore filed a complaint with the Com- 
mission under 49 U.S.C. § 10707, seeking a prescription of $4.67 per ton — a rate 
which our analysis showed to be a reasonable maximum based upon prevailing rates 
for comparable movements. The railroads countered with a demand for an even 
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higher rate of $8.64, and a notice that th^ would seek IOC approval of this rate as 
a ^Capital Incentive Rate/' Enacted in 1976 as 49 U.S.C. § 10729, the Capital Incen- 
tive Rate provisions of the Interstate Commerce Act prescribed certain rail rate- 
filing procedures which offered expedited agency consideration of qualifying rates 
and— if approval was won— a five-year prohibition against subsequent shipper chal- 
lenges. 

Congress repealed Section 10729 in 1980, largely because rail carriers were using 
it as a weapon rather than as a device for implementing shipper-carrier rate agree- 
ments, as Congress had intended. One of the pre-1980 victims of the abuse of Section 
10729, however, was AEPCO; in 1977 the Commission approved the $8.64 demanded 
by ATSF/SP as a Capital Incentive Rate, and subsequently dismissed AEPCO's com- 
plaint. 

Despite the fact that the $8.64 rate was enormously profitable (according to 
AEPCO's evidence, the carriers' cost of providing the service was close to $4.00 per 
ton), the ccuriers continued to raise the rate through so-called ''ex parte" increases 
approved by the Commission, until it stood at $12.30 per ton by April, 1980. At this 
level, AEPCO was paying over $13 million per year for rail transportation alone. 

In May, 1980, AEPCO tried again, and filed a complaint challenging the $12.30 
rate as unlawful to the extent it exceeded the $8.64 Capital Incentive level. (Actual- 
ly, AEPCO's evidence showed that a reasonable maximum would have been $7.83, 
but the 5-year prohibition in Section 10729 at the time prevented our going below 
$8.64.) After denying a railroad motion to dismiss the complaint on grounds that the 
entire $12.30 rate (not just $8.64) was "protected" by Section 10729, an IOC Adminis- 
trative Law Judge found the rate unlawful to the extent it exceeded $10.88 per ton, 
and in Docket No. 37437 ordered the ccuriers to reduce the prevailing rate and pay 
reparations. Even this meagre success, however, was to be short-lived. 

On March 30, 1982, in response to a railrocui appeal, the full Commission decided 
that 49 U.S.C. § 10729 did in fact protect the entire $12.30 rate, and therefore over- 
turned the ALJ's rate order. AEPCO immediately appealed to the U.S. Court of Ap- 
peals for the Ninth Circuit. Instead of defending the 1982 decision, however, the 
Commission reconsidered the matter and, in 1983, finally ruled that 49 U.S.C. 
§ 10729 did not protect the AEPCO rate above $8.64 per ton after all. Docket No. 
37437 was reopened, and AEPCO's court appeal was dismissed as moot. 

Today, over five years after filing its complaint against the $12.30 rate, AEPCO is 
back before the Commission, once again seeking from the regulatory authority that 
which we have been unable to achieve through negotiation: a reasonable coal rate. 
During the pendency of AEPCO's case, however, the railroads' charges have contin- 
ued to rise. They now stand at $15.83 per ton, some 273% higher than the 1977 rate 
of $5.80 which— in our view— was itself unreasonably high. 

In proceeding once again before the Commission, AEPCO will be presenting its 
third complete set of evidence regarding the lawfulness of the Cochise rate. This 
time we apparently will have to use the absurd "stand-alone" method which the 
Commission recently hatched in Ex Parte No. 347 (Sub-No. 1). We have no choice 
but to play the game — the ccuriers who dominate our traffic refuse to negotiate 
meaningful rate reductions, we have no leverage to force them to, and our commit- 
ment to our member systems and the consumers they served demand that we keep 
trying. Seven years of banging our heads against the wall set up by the ICC to pro- 
tect the exhorbitant railroad coal profits, however, has taught us to not expect 
much. 

THE IMPACT OP THE AEPCO RATE TODAY 

When placed alongside charges on other Western unit train movements not under 
contract, the rate charged AEPCO by ATSF/SP and blessed under the ICC's inter- 
pretation of the Interstate Commerce Act stands out as clearly excessive. Measured 
on a mills per ton-mile basis, a standard method of comparing rates, AEPCO's 
$15.83 rate weighs in at 31.3 mills. This is over 1/3 higher than most rates on simi- 
lar movements, and almost double others, as the following table illustrates: 

COMPARISON OF UNIT TRAIN RATES 

utility Origin Destination Rate MHIs 

Oklahoma Gas & Etec Belle Ary, WY Fort Gibson, OK $18.10 15.5 

kMva Public Service Cabailo Jet., WY Sergeant Bluff, lA 14.03 18.13 

Western Farmers Elec. C(H)p Buckskin Jet., WY Ft. Tovwon, OK 23.69 17.61 

Central Pwwr & Ught Axial, CO Coleto Creek, TX 29.93 21.4 



Digitized by 



Google 



181 
COMPARISON OF UNIT TRAIN RATES-Continued 



utility Origin Destination Rate Mills 

Dairyiand Pom C(H)p Belle Ayr. WY Alma, Wl 20.33 16.54 

Iowa Southern Util Eagle Jet., WY ISU Station, lA 15.39 15.9 

Portland General Elec Belle Ayr, WY Castle, OR 21.64 20.17 

Viewed next to rates on comparable coal movements, the 31.3 mill rate being paid 
by AEPCO is well above ^vailing levels on other non-contract coal traffic. Even in 
a "slow" year, when AEPCO bums less than 670,000 tons at Cochise, the current 
rate results in a transfer of over $10.6 million from the pockets of AEPCO members' 
ratepayers to the coffers of ATSF and SP. The magnitude of the AEPCO overcharge 
graciously permitted under current ICC policies takes on near incomprehensible 
proportions, however, when one considers the rates AEPCO likely would be paying 
if it had access to effective, competitive transportation alternatives. 

It is no secret that many rates recently negotiated between coal shippers and car- 
iers in a competitive atmosphere and embodies in mid to long-term contracts have 
fallen in the 12-14 mill range. At 14 mills, the 505 mile AEPCO movement would 
produce a rate of $7.07 per ton (505 x .014 = 7.07), less than half the current chcu-ge. 
If this roughly approximates a competitive rate — and all indications among trade 
reports are that it does— it means that a full $8.76 per ton of the AEPCO rate is the 
product of AEPCO's captivity. Again, during a "slow" 670,000 ton year, this trans- 
lates into a $5.7 million monopoly premium extracted from AEPCO's customers by 
the railroads. 

We are at a complete loss as to how the Commission can justify such pricing as 
consistent with the balance between shipper and carrier interests struck by Con- 
gress in 1980. Yet, a full five years after filing our second complaint, our rate level 
remains unabated. 

The impact of the high rail rates sanctioned by the ICC and borne by AEPCO is 
particul£u-ly striking when viewed in the context of AEPCO's general financial situ- 
ation. Between 1979 and 1983, total delivered power dropped by 912,158,000 kilowatt 
hours (over 33 percent). During the same period, however, the cost of generating 
power (in mills per kwh) shot up by over 108 percent (from 31.6 to 65.9 mills). Rafl 
rates were a strong contributor to this increase, rising by over 45 percent between 
December 1, 1979 and January 1, 1984. 

The drop in power demand was caused in large part by a general decline in the 
copper industry and, more recently, the federal Payment-In-Kind program (which 
drastically reduced demand for electricity for irrigation). AEPCO responded to the 
severe revenue loss in the face of rising power production costs by laying off employ- 
ees (12% of the workforce in 1983), freezing wages, deferring maintenance, curtail- 
ing production and reducing inventories, among other efforts. The railroad rates, 
however, have remained at high levels, and continue to be raised every time the 
Commission's Cost Recovery Index shows an increase. Thus, despite the rather dra- 
conian measures adopted by AEPCO management, AEPCO still suffered a net oper- 
ating loss of over $11 million in 1983, and was forced to seek a service rate increase 
from the Arizona Corporation Commission for 1984. ATSF, by contrast, posted 
record earnings. 

AEPCO cannot immediately pass on increased rail rates to its customers; auto- 
matic fuel adjustment pass-throughs were eliminated some time ago in Arizona. 
Today, every effort to aqjust customer rates to cover fuel cost increases must be ap- 
proved by the ACC. The rail rates must be recovered eventually from someone, how- 
ever, if AEPCO is to continue operating— we cannot run net revenue losses every 
year and survive. It seems inevitable, then, that unless some force intervenes to 
produce a meaningful reduction in AEPCO's rail rate and reparations for past 
charges, AEPCO's customers will be required to foot the multimillion dollar rail 
rates excesses in their monthly electric bills. 

CONGRESS MUST ACT 

Our experience since 1978 makes clear that the intervening "force" must be the 
U.S. Congress. For as long as we can recall, the ICC has been telling AEPCO and 
other captive coal receivers to "trust us — relief is coming." We have waited, paid 
rates twice as high as competitive levels, prepared our case, argued our case (twice), 
and came away (twice) emptyhanded. From this frustration we have learned a 
simple, painful lesson: a captive coal shipper has no serious chance for rate relief 



Digitized by 



Google 



182 

under current ICC policy and statutory administration. The balanced approach to 
railroad-shipper relations, particularly in the rate area, which Congress built into 
the law in 1980 has been fidi>rogated by the ICC to the serious detriment of captive 
shippers and their customers. Congress must now step in and restore the equilibri- 
um — there is no alternative. 

On behalf of AEPCO, NRECA and the five additional rural cooperatives who are 
members of Consumers United for Rail Equity, I strongly urge Congressional consid- 
eration and enactment of S. 477, the Consumer Rail Equity Act, to correct the Com- 
mission's misguided approach to regulation under the Interstate Commeice Act 
AEPCO's case is not unique, and the price of Congressional inaction will be contin- 
ued multiplication of both the number and magnitude of captive shipper abuses. 

Again, I appreciate the opportunity to appear before the Subcommittee today, and 
I would be happy to answer any questions. 

Senator Packwood. Thank you, sir. 

Mr. Bellnm. 

Mr. Bellum. Mr. Chairman, my name is Donald P. Bellnm. I am 
president of Cjrprus Coal Co. We have about 15 million tons per 
year of production, all of which we ship by rail to our customers. I 
am also a member of the National Coal Association's board of di- 
rectors, and I serve as chairman of the NCA's transportation com- 
mittee, and I am appearing on behalf of the National Coal Associa- 
tion. 

I am also accompanied today by Joe Lema, vice president of 
transportation for NCA. 

I am here to report to you today that we, the coal industry, were 
and still are a strong supporter of the Staggers Act. However, some 
modifications are needed in the Interstate Commerce Act in order 
to achieve the Staggers Act objectives, and to protect the captive 
shipper. Most mines that produce the coal and the utilities and the 
industrial plants and the ports that receive the coal are served by 
single railroads. It is a rare luxury when we have railroads compet- 
ing to transport our product. When a commodity like coal has no 
competitive alternative to single railroad carriers to transport its 
product to its customers, there must be some rational level of regu- 
lation and regulatory protection. The protection is possible under 
the Staggers Act, but unfortunately, the Interstate Commerce Com- 
mission has neglected the captive shippers, especially the coal ship- 
pers, in its administration of the Staggers Act. 

The Commission in its decisions and polic3miaking process has 
failed to balance the needs of the rail carriers, the shippers, and 
the public as required under the Staggers Act. Its decisions have 
favored the rail carriers at the detriment of the coal industry, its 
customers, and the public. The Consumer Rail Equity Act will 
ensure that the goals intended by Congress for the Staggers Act 
are realized. 

Mr. Chairman, we have several major areas of concern for the 
ICC's implementation of the Staggers Act, particularly in the areas 
of market dominance, revenue adequacy, and maximum rail rates. 
Our concern with the market dominance issue is that recent ICC 
decisions still leave the coal producers subject to product and geo- 
graphic competition. 

llie availability of coal from other places and the possibility that 
different fuels might be used by a customer should have no bearing 
on determining whether a coal producer is captive to a certain rjul- 
road. With the CURE legislation, market dominance criteria for 
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rail movements will only be based on whether there is competitive 
transportation available to the originator. 

Also, the Commission contends that not a single rcdlroad in the 
United States is revenue adequate, yet it is impossible for me to 
believe, when I look at their annual reports that Qass 1 railroads 
in this Nation do not have adequate revenue, when we see their 
high rates of return on equity, their strong bond ratings, the capa- 
bility of bu3dng new businesses and new equipment and facilities. 

Believe me, S the coal industry had the same level of earnings as 
the rail industry, we would be a much more healthy industry than 
we are today. The CURE legislation will ensure that the Commis- 
sion changes its way of measuring revenue adequacy to conform 
with reality. 

In regard to maximum reasonableness of coal rates, the Commis- 
sion has developed coal rate guidelines which are overly empirical 
and require assmnptions that are highly theoretical. There are no 
rational relationships between the rail rates determined by the 
guidelines and the cost that is incurred by the rail carrier in pro- 
viding the transportation service. 

The CURE legislation will alleviate these problems. I am sure 
you know that the Staggers Act called for a policy of maintaining 
reasonable rates where there is an absence of effective competition. 
T^e Senate and the House conferees on the Staggers Act confirmed 
that this policy would include encouragement and promotion and 
protection of the transportation of coal by rail, and if I might 

auote, ''at rates which do not exceed a reasonable maximum where 
iiere is an absence of effective competition." 
The ICC's implementation of the act has not been consistent with 
this concept. For these reasons, the NCA strongly urges that mem- 
bers of this committee support the passage of the Consumer Rail 
Equity Act. This will enable the Staggers Act to maintain the bal- 
anced goals that were intended at its enactment. 

Mr. Chairman, this concludes my testimony. I will be glad to 
answer any questions that you have either in writing or in person. 
[The statement follows:] 

Statement of Donald P. Bellum, on Behalf of the National Coal Association 

Mr. Chairman, my name is Donald P. Bellum. I am president of Cyprus Coal Com- 
pany headquartered in Englewood, Colorado. My company produces coal in Ken- 
tucky Pennsylvania, Virginia, Colorado, and Utah. I am appearing before you on 
behalf of the National Coal Association. Presently I am a member of NCA's Board 
of Directors and the chairman of NCA's Transportation Committee. NCA represents 
producers, sellers, and consumers of coal ana otiier organizations associated with 
America's coed industry. 

SUMMARY OF TESTIMONY 

Yearly about 64 percent of America's total cost production is transported by rail- 
road. Often a single rail carrier represents the only effective transportation for all 
or part of coal's journey from mines to consumers or to ports engaged in coed trans- 
shipment. Therefore, the coal industry has a strong interest in maintcdning a 
healthy railroad industry capable of providing competitive, efficient, and reasonfi3[>ly 
priced coal transportation services. 

NCA took a lead role in voicing the needs of shippers during the legislative proc- 
ess leading to enactment of the Sta^^rs Rail Act in October 1980. We supported the 
Staggers Act in the form in which it was enacted. Now because of numerous inap- 
propriate decisions by the Interstate Commerce Commission since the enactment of 
the 1980 Staggers Act, we have serious concerns about the treatment of coal produc- 
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ers, sellers, consumers, and shippers under present law. Thus we warmly appreciate 
your leadership, Mr. Chairman, and the interest of this Subcommittee in holding 
this hearing on the Staggers Act and in allowing NCA to present views of the coal 
indust^ on where we stand five years after the Staggers Act was enacted. Because 
of the Commission's actions with regard to regulatory standards during the past five 
years, we believe the time is ripe for legislation to preserve the goals of the Staggers 
Act. Accordingly, NCA supports passage of the Consumer Rail Equity Act now 
before the Congress. NCA is a member of a coalition formed by Consumers United 
for Rail Equity, CURE, to seek passage of the legislation. 

The l^^lation would correct problems createid by Interstate Commerce Conunis- 
sion decisions and interpretation of the Staggers Rail Act since its enactment. The 
Commission has ignored the intended linkage in goals of the Staggers Act aimed at 
assisting railroads to remain viable while, at the same time, providing a regulatory 
process that balances the needs of rail carriers, shippers, and the pubUc. Since 1980, 
the Commission, by its decisions on regulatory standards, has abandoned captive 
shippers that require effective regulatory protection. 

The coal industry is dismayed at the Conunission's lack of sensitivity to captive 
shippers. Given a free market choice, we would opt for increased transportation 
competition. This nation needs intramodal and intermodal competition, among rail- 
roads, coal pipelines, and water carriers, rather than reliance on the Commission to 
avert abuses in rail rates and services. However, it is obvious that a critical need for 
adequate regulatory protection still exists because of railroad market dominance 
over coal shipments. That leads us to urge the Congress to arrest the Conmussion's 
abuse of regulatory discretion which if unchecked, surely will signal failure of the 
Staggers Act. 

"me key elements of the Consumer Rail Equity Act which the coal industry be- 
lieves are critical deal with market dominance, exemptions, revenue adequacy, and 
coal rate guidelines. The bill would eliminate consideration of product and geo- 
graphic competition from the determination of market dominance with respect to 
the origin of a movement. After all, a coal mine is not a movable operation; the 
decision of market dominance should rest solely on whether effective intramodal or 
intermodal transportation competition exists when looking at the question from the 
position of the traffic origin. Further, the legislation would prohibit the Commission 
from exempting captive traffic from regulation, as the Commission has previously 
attempted until reversed by the court in the export coel case. 

Two other colsely interacting decisions of the Commission must be corrected, and 
the bill supported by NCA and CURE would do so. These deal with determinations 
on revenue adequacy and maximum reasonableness of railroad coal rates. First the 
Conunission's fixation on unique, mistaken criteria for measuring revenue adequa- 
cy, leading to the unbelievable finding of the Commission that no Class I rail carrier 
has achieved revenue adequacy, must be undone. The problem is compounded by the 
Commission's September 3rd notice in which it adopted its so^^alled constrained 
market pricing in regard to coal rates. That approach gives imprecise, yet obviously 
generous, leeway to rail carriers which have not achieved revenue adequacy, in 
their rates charged coed movements. 

The Conunission's approach is to look at maximum reasonableness of a certain 
rate in comparison with what shippers would pay if a simulated, transportation al- 
ternative were to be built, with no definitive guidance as to revenues to be contrib- 
uted by the competitive traffic assigned to the empirical system in addition to reve- 
nues to be generated by captive traffic on the theoretical alternative, this stand 
alone costing methodology is unrealistic and argumentative, and fails to definitively 
reflect rail productivity. 

The Staggers Act established a policy to maintain reasonable rates in regard to rail 
transportation: but decisions of the Interstate Commerce Commission have disregard- 
ed that policy. 

The Stagers Act, in Section 3 which establishes specific gocds, clearly sets a gosl 
of providing a regulatory process that balances the needs of carriers, shippers, and 
the public. This gosl connects directly with the rail transportation policy that the 
Act placed into law, particularly in title 49, United States Code, subsection 1010a(6) 
which provides that in regulating the railroad industry, it is the policy of the 
United States Government— to mamtain reasonable rates where there is an absence 
of effective competition and where rail rates provide revenues which exceed the 
amount necessary to maintain the rail system and to attract capital. 

The mandate for reasonable rates is notably reinforced by a statement in the 
report of the Senate and House conferees at page 80 of House of Representatives 
Report NO. 96-1430 which reads— "The Conferees intend that this (rail transporta- 
tion) policy include the encouragement and promotion of the transportation of coal 
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by rail in accordance with the objective of energy independence at rates which do 
not exceed a reasonable maximum where there is an absence of effective competi- 
tion." 

Mr. Chairman, recently we have heard comments to the effect that reasonable 
railroad coal rates constitutes an issue which can be dealt with merely by examin- 
ing what has happened to such rates since the October 1, 1980 effective date of the 
Staggers Act. This aiH>arently is the perspective taken in the draft report on the 
firet phase of a study of railroad coal transportation performed by the U.S. Depart- 
ment of Energy. Railroad industry representatives also are inclined to look at the 
question in the same limited fashion. On the other hand, we do not read the Stag- 
gers Act to say that rail rates reasonableness is a matter that rests merely with how 
rates have changed since the enactment of the legislation in October 1980 

What really counts is the relationship year-to-year between railroad coal rates 
and costs of providing railroad coal transportation services and productivity factors 
influencing output with regcu*d to goal movement. This relationship should not be 
analyzed simply during post^taggers Act years. Using data from the U.S. Bureau of 
Labor Statistics and the Association of American Railroads, for instance, we find 
that on the average railroad coal rates increased 113 percent from 1975 to 1983 
while Uie Producer Price Index increased only 73 percent and railroad inflation in- 
creased 111 percent. With additional data from the Interstate Commerce Commis- 
sion and the U.S. Energy Information Administration we find in the same period 
that the average rail rates per ton-mile for movement of coal increased by 53 per- 
cent whereas the average price of coal at the mine increased only 35 percent. These 
figures certainly reveal that there is a need for new efforts to hold down rail costs, 
although as yet there is a lack of sufficient information available on accurate and 
verifiable rail costs for particular movements. Hopefully, such information will be 
available to carriers, shippers, and the public when the Riailroad Accounting Princi- 
ples Board has completed its work by early 1987 and a new body of sound railroad 
accounting principles is utilized to govern rail costing systems. 

In the period, 1975 to 1983 coed mine productivity measured in average tons of 
coal produced per coal miner per day increased 44 percent. The benefits of increased 
coal mine productivity flow substantially to coal consumers and the public because 
of intense coal supply competition among numerous coal producers operating about 
five thousand mines in the East, and Midwest, and the West. Rail carriers also have 
shown improved productivity during the same years as measured in ton-miles of 
revenue service, however due to a widespread lack of effective transportation com- 
petition there is little incentive that the benefits of greater productivity are shared 
with coal shippers, especially with the Commission largely focused on ways to en- 
hance railroad revenues and profits to the expense of captive shippers and the 
public. 

There is considerable room for a significant lowering of railroad coal rates com- 
mensurate with accelerated increases in railroad productivity from 1975 to 1983. 
During this period, for instcmce, revenue ton-miles per employee-hour paid in- 
creased 59 percent, revenue ton-miles per gallon of fuel consumed increased 29 per- 
cent, and revenue ton-miles per rail car loaded increased 36 percent. The experience 
of Class I railroads which account for 95 percent of the Nation's freight, comparing 
1984 with 1983 further reveals a strong showing with regard to their income and 
performance. In 1984 their operating revenues increased 10.2 percent while their op- 
erating expenses increased only 7.0 percent and their net operating income grew 38 
gercent while ton-miles per train-hour of revenue service increased 13.0 percent, 
urely such trends are evidence that rate increases on coal traffic are unnecessary, 
and in lieu thereof, there probably is significant room for lowering the rates. Consid- 
er, for example, what happened when the Public Service Board of San Antonio, 
Texas secured new intramodal railroad competition for the movement of coal from 
the Powder River Basin in Wyoming to the electric utility's Texas location. Earlier 
this year the rail rate was $27.66 per ton for transportation then available from a 
single rail carrier holding market dominance over the coal movement.* When a 
second rail carrier became available for the transportation service the first carrier 
which formerly held market dominance over the traffic proposed to furnish multi- 
year contract service for $23.00 per ton, a reduction of 17 percent. What's more, the 
new competing carrier proposed to provide the service for $19.60 per ton, 29 percent 
less than what the utility had been paying. This experience not only demonstrates 
the value of transportation competition, but also shows that the first carrier was in 
a position to lower its rate significantly for the same service while still apparently 
r^dizing sufficient revenues from the trafHc. From this circumstance it is obvious 
that the carrier's revenue had been much higher than necess£u*y to provide it a rea- 
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sonable rate of return and the coal shipper and the public were paying a penalty for 
an earlier lack of efTective transportation competition. 

Mr. Qiairman, in Appendix A of my testimony I have included eight exhibits 
which consist of tahles and charts that show trends in railroad coal transportation, 
rates, costs, and productivity to which I have made reference. They indicate that in 
the years that follow reduced railroad regulation under provisions of the Railroad 
Revitalization and Regulatory Reform Act of 1976, the 4R Act, and the 1980 Stag- 
gers Rsdl Act, rising rail rates charged coal shippers at the same time that railroad 
productivity has improved markedly illustrate tiie fate of captive shippers when the 
Commission disregards its responsibility under the law. This circumstance is under- 
scored by current experience of the electric utility in San Antonio to which I made 
reference earlier. Similar documentation of cases in which new transportation com- 
petition has caused pronounced reductions in coal rates charged utility shipments 
has been developed this year by the Edison Electric Institute. EEI found that compe- 
tition lowered rates for coal movements to the Lower Colorado River Authority by 
18 percent, to Arkansas Power & Light by 20 percent, to Houston Lighting & Power 
by 26 percent, and to Southwestern Public Service by 29 percent, graphic examples 
of the substantial margins above revenue requirements due to captivity. 

The Consumer Rail Equity Act should be enacted in order to arrest the Commis- 
sion's abuse of discretion in the regulatory process and enable full attainment of the 
goals set forth in the Stivers Rail Act of 1980. 

The Staggers Act, in ract, amounted to an initiative that reduced rail regulation 
and increased rail pricing flexibility, but preserved r^ulatory protection of captive 
shippers when subject to market dominance of the railroads and the rate for a par- 
ticular movement is higher than a revenue-to-variable cost threshold expressed as a 
percentage, which is now 180 percent. The Act did not provide total deregulation of 
all rail traffic. Yet, since 1980 the Commission has been performmg der^ulation of 
railroad movements in a de facto manner through its administration of the Staggers 
Act and its adoption of new regulatory stand£U*ds and criteria, circumventing the 
captive shipper protection contemplated under provisions of the Act. 

Classic examples are the Commission's redefinition of railroad market dominance, 
the attempt to exempt export coal movements from regulation, and the adoption of 
criteria for determining railroad revenue adequacy and maximum rate reasonable- 
ness in regard to coal traffic which allow rates to be excessive, bearing no rational 
relationship to the costs incurred by the railroads in providing the service, even 
though no effective transportation alternatives exist. NCA believes that with little 
acijustment, the presumptions of railroad market dominance which were in effect 
when the Staggers Act was enacted were appropriate and there was no need for the 
Conmiission to replace them in 1980 with standards that ii^'ect product and geo- 
graphic competition into the question, in addition to consideration as to whether in- 
tramodal or intermodal transportation competition is present for a particular move- 
ment. Certainly it is inappropriate to eliminate recourse to regulatory relief on the 
part of originators of traffic from locations such as mines, which not movable and 
frequently must rely on a single rail carrier as the only effective way to haul large 
quantities of bulk commodities like coal for long distances just because the receiver 
of the commodities may have access to the same commodities or to substitutes ob- 
tained from other places. We believe, therefore, that product and geographic compe- 
tition are not germane to the question of whether market dominance exists with 
respect to the origin of a movement, and the only relevant factors to consider in 
determining whether market dominance is present with respect to the origin are 
intramodel and intermodal transportation competition. The Consumer Rail Equity 
Act would help to correct this problem. 

An extension of the market dominance problem created by the Commission is its 
attempt to exempt railroad movements of export coal from r^ulation. Export coal 
movements often originate at mines which are served by a single rail carrier and 
the same carrier usually is the only source of transportation to the port utilized in 
rail-to-water transshipment operations. Yet the Commission thought that it would 
be proper to exempt such traffic from regulation and access to captive shipper pro- 
tection available under the Staggers Act. Surely this represents a premier example 
of the Commission's insensitivity to the problems faced by captive shippers, especial- 
ly coal shippers. The coal industry succeeded in overturning the Commission's deci- 
sion to exempt export coal traffic from regulation in the United States Court of Ap- 
peals for the District of Columbia Circuit. Yet the Commission brought the Appeals 
Court's decision to the United States Supreme Court in a petition for review which 
was denied by the Court. The Appeals Court was unambiguous in its finding that 
the Commission was wrong in exempting the coal traffic. 
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Mr. Chairman, we believe that legislation is neces8£u*y to prohibit the Commission 
from exempting movement's subject to railroad market dominance from regulation. 
In the export coed case the Commission quickly dismissed arguments of coal ship- 
pers during the regulatory proceeding on the matter, and even carried the case to 
the Supreme Court when it lost its arguments convincingly before the Appeals 
Court. This gives us little hope that similar exemption proceedings would not be un- 
dertaken by the Commission in its zeal to perform total deregulation of captive traf- 
fic in a de facto manner. The law should be amended to avert such attempts in the 
future. 

Turning now to the issue of criteria on which the Commission bases decisions on 
railroad revenue adequacy and maximum reasonableness of coal rates, we believe 
that serious erosion of captive shipper protection which threatens the realization of 
the goals of the Staggers Act is occurring due to Commission decisions in these 
areas. The Commission's insistence on use of unique and unwarranted standards for 
determining retum-on-investment results in a finding by the Commission that no 
Class I rail carrier has adequate revenues. At the heart of the problem is the Com- 
mission's failure to exclude from the investment base assets not reasonably related 
to providing railroad services, to exclude deferred tax reserves from the railroad 
rate base, to calculate the cost of existing debt based on embedded debt rates, and to 
use a variety of commonly accepted financial indicators to determine revenue ade- 
quacy, not just retum-on-investment. 

Then we find that the Commission, in its coal rate guidelines issued in final form 
on September 3, 1985 has adopted a "constrained market pricing" approach in 
which captive shippers may be required to pay differentially higher rates than other 
shippers until a rail carrier reaches revenue adequacy* an unlikely event under 
Conmiission standards for determining revenue adequacy. In addition, while the 
new guidelines indicate that a shipper should not pay for carrier inefficiency, there 
is no methodology presented for taking into account increases in carrier productivi- 
ty in the examination of carrier efficiency and for reflecting such improvement in 
the rates charged captive shippers. There have been significant increases in produc- 
tivity with regard to manpower utilization, fuel consumption, and equipment usage 
by rail carriers in the past ten years, and there remains considerable opportunity 
for most cost containment by the railroad industry. There is an important need to 
assure that productivity and efficiency benefits are passed on to captive shippers, 
notwithstanding their lack of bargaining power with market dominant rail carriers. 

The new coal rate guidelines also incorporate a constraint characterized as stand 
alone costing. This pricing constraint centers on simulating a least cost alternative 
transportation system theoretically by creating a model which constitutes what 
might be done empirically to establish what the shippers would pay to move their 
freight as if the model represented effective competition. This approach is very im- 
precise and uncertain, giving rise to serious questions as to whether the guidelines 
represent an avenue to follow in securing timely relief from abusive rail rates. In 
any event, the approach still calls for resolving how to assign revenue contributions 
to both competitive and captive movements in a way that seems to require an ex- 
haustive, lengthy, and costly analysis with many difficult assumptions in every rate 
case. With that in mind, we are not convinced the guidelines are practical. 

Mr. Chairman, this completes my testimony. I will be glad to respond to questions 
now, or in writing after this hearing. 
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EXHIBIT 1 NCAmiANS 

COAL PRODUCTION AND COAL TRAFFIC 
tRANSPORTED BY ALL CLASS I RAILROADS 
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EXHIBIT 2 
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EXHIBIT 3 
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EXHIBIT4 
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EXHIBITS 



NCA/TRANS 



CHANGES IN AVERAGE RAIL RATES PER 

TON-MILE FOR COAL TRAFFIC COMPARED 

WITH CHANGES IN THE PRODUCER PRICE 
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EXHIBITS 



NCATTRANS 



CHANGES IN TON-MILES PER EMPLOYEE 
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EXHIBIT 7 
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EXHIBITS 



NCA/TRANS 



CHANGES IN TDN-MILES PER RAIL CAR 
LOADED YEARLY FROM 1976 T0 1983 
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Senator Packwood. Thank you. 

Mr. Cooper. 

Mr. Cooper. Thank you, Mr. Chairman. The Consumer Federa- 
tion of America, with 200 State and local member organizations, 
appreciates the opportunity to express its concerns over the imple- 
mentation of the Staggers Act. Our member groups regularly par- 
ticipate in proceedings at the Federal and State levels, as I have on 
numerous occasions. We win some of those rate cases and we lose 
some. 

But above all, we have a sense that the process is reasonable, 
that the rules are impartial, and the deliberative bodies are en- 
gaged in a good faith effort to balance the needs of consumers with 
those of the providers of monopoly services. That simply is not the 
case at the ICC. TTie scries have been so tilted in favor of the raQ- 
roads and the burden placed on the complainant so onerous that 
we despair of getting a fair hearing or achieving a sensible result. 

All we are asking Congress to do is to ensure an equitable set of 
rules applied by a reasonably impartial body, and we will take our 
chances on the process. Consumers are deeply affected by the cap- 
tive shipper provisions of the law. Coal is the dominant source of 
energy for generating electricity in this country, and electricity is 
delivered to consumers under conditions of franchise monopoly. 
The costs of acquiring coal, including transportation, are expenses, 
not profit items for utilities. They are passed directly through to 
consumers in their bills either as fuel adjustment clauses or as ex- 
penses, which are virtually unchallengeable. 

Second, coal is the commodity over which the railroads possess 
the greatest market power. With the major coal hauling raUroads, 
coal accounts for over 30 percent of freight revenues, and close to 
50 percent of operating profits. Electric utility consumers pay per- 
haps two-thirds of the coal rail freight bill. Thus we are the cap- 
tives of captives, and we are also the primary source of railroad 
profitability. 

The fact that a representative of the Burlington Northern sits on 
my left — geographically, not politically — provides an opportunity to 
make our case in most pointed fashion. Since the passage of the 
Staggers Act, the BN has earned almost $3 billion in profits, and 
paid no taxes. Its bond ratings are double A, and have been A or 
better since the passage of the 4R Act. 

According to Forbes magazine, in the years since the Staggers 
Act, the BN outperformed 900 of the largest 1,000 corporations in 
the Nation in the stock market. It outperformed 850 on net profit 
margin, 575 on earnings per share growth, 550 on sales growth, 
and 450 on return equity. According to Business Week, its debt 
equity, fixed charge, and current ratios were equal to the average 
of the largest 500 corporations in the Nation, while its cash flow as 
a percent of growth needs was well above the national average. 

Since the passage of the Staggers Act, the BN has acquired 
almost $1.5 billion in nonrail assets, and it is in the process of 
pushing that total to above $2 billion. During that period, roughly 
80 percent of its profits were from rail operation. That looks like a 
pretty sound corporation, and one whose rail operations are ex- 
tremely healthy, not, unfortunately, in the eyes of the ICC. 
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Starting from a set of accounting fictions and ending in an ac- 
counting fantasyland inhabited by it cdone, the ICC believes that 
this poor man's corporation would have needed to double its profits 
in onler to be revenue adequate. What would it have done with $2 
to $3 billion more in net profits in that period? We do not think 
that the exercise of monopolv power by the railroads cdlowed by 
Congress in pursuit of a sound rail network was supposed to end up 
with the nugor coal-hauling railroads paying billions of dollars for 
nonrail assets. The revenue adequacy test is broken, and only Con- 
gress can fix it. 

The BN also presents the most striking example of the failure of 
the ICCs ratemaking approach. Until verv recently, the BN had a 
stranglehold on the Powder River Basin. Rates on coal traffic were 
high, very high, and evervone knew it except the ICC. When com- 
petition came to the Powder River Basin, rates fell by 30 to 40 per- 
cent. Competition was able to bring monopoly profits of 30 to 40 
percent out of rates in which the I^ could not find one penny of 



We rejoice in the good fortune of those consumers who have re- 
cently benefitted from a rare increase in competition. But for the 
rest of us, competition in coal transportation is on the decline, not 
on the rise, thanks in significant part to the efforts of the railroads. 
Hie industry has worked vigorously against new modes of transpor- 
tation. It is on a merger spree which will certainly reduce competi- 
tion. 

For its part, the BN fights tooth and nail against every inch of 
extension of track up the Powder River Basin. For those consumers 
who do not have competition to discipline rates, Congress legislated 
protection, but rate regulation at the ICC is completely inenective, 
and only Congress can point the ICC in the right direction. 

We believe that the changes embodied in the Consumer Rail 
Equity Act would set ICC rate regulation on a footing that is in 
touch with reality and consistent with the provisions applied by 
other r^ulatory bodies. Of course, the Association of American 
Railroads has been sa3dng that we present a double standard. We 
want to treat railroads unfairly. That Just is not the case. 

Consider the following examples. Railroad representatives com- 

?lain that electric utilities bill their customers for phantom taxes, 
i^e work against phantom taxes. We write Congress regularly to 
eliminate them. What the railroad representatives fail to say is 
that they pay almost no taxes, and that the ICC's treatment of 
these taxes is even worse, because it cdlows the utilities a rate of 
return on unpaid taxes. 

Railroad representatives complain that customers of utilities are 
paying for unused investment. We support for electric utilities and 
other utilities a strict used and useful standard. What the railroad 
representatives fail to point out is that the ICC will not even exam- 
ine its rate base, and that there has been a recent large, unjustified 
writeup of assets in recent years. 

We believe that if there is any double standard here, it is that 
the ICC has been ridiculously generous and lenient in its regula- 
tion of the railroads, and we believe that Congress and only Con- 
gress can restore the bcdance between captive shippers and rail- 
roads by shifting the burden of proof in regulatory proceedings and 
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stipulating a few fundamentals for establishing a sensible revenue 
adequacy test and maximum rates that are reasonable. 

Thank you. 

[The statement follows:] 

Statement of Mark N. Cooper, Director of Energy, Consumer Federation of 

America 

Mr. Chairman and Members of the Committee, my name is Dr. Mark N. Cooper. I 
am Energy Director of the Consumer Federation of America with offices at 1424 
16th Street, N.W., Washington, D.C. 20036. 

The Consumer Federation of America (CFA), founded in 1968, is the nation's larg- 
est consumer advocacy organization with membership encompassing more than 200 
national, state and local groups. CFA's purpose is to represent consumer interests 
before Congress and the feder^ agencies. 

We greatly appreciate the opportunity to appear before the Committee to share 
our concerns over the implementation of the Staggers Act. The Staggers Act is an 
excellent piece of legislation, but there are several major problems with the maimer 
in which the Interstate Commerce Commission (ICC) has carried out the intentions 
of Congress, problems which we believe require C€urefully crafted refinements to the 
basic law. 

What is the goal of the Consumer Rail Equity Act (S. 477)? 

The solution we are proposing to the Committee (the Consumer Rail Equity Act, 
S. 477), is essentially a matter of procedural fairness. 

In the past three years, I have appeared on behalf of consumer and low income 
organizations in about two dozen proceedings at the federal and state levels dealing 
with telephone, electricity, natural gas, and railroad ratemaking. We win some 
cases and we lose some. We win parts of some cases and lose other parts. But above 
all, we have a sense that the process is reasonable — that the rules are reasonably 
impartial and the deliberative bodies are reasonably objective and imbiased. There 
are things we would like to change and improve, but the process is fair enough that 
we can live with it. 

That simply is not the case with the ICC's revenue adequacy and maximum rate 
proceedings. The scales have been so tilted in favor of the railroads and the burden 
placed on complainants so onerous, that we despair of getting a fair hearing or 
achieving a sensible result. Our feeling of despair is echoed in the sentiments of a 
series of judicial decisions which who have said that we have little hope of prevail- 
ing under the current rules, procedures and attitudes at the ICC (See Appendix A). 
All we are asking the Committee to do is to ensure an equitable set of rules applied 
by a reasonably impartial body and we will take our chances on the process. 

Because I have spent so much time testifying in rate cases, I have prepared my 
testimony in the question and answer format used in those proceedings. I will begin 
by explaining why consumers care about these issues and what they have done in 
the past to try to gain relief. I will then offer an overview of the general issue as I 
understand it, before moving on to the specific elements of failure at the ICC and 
recommendations for Congressional action to rectify these problems. Finally, I will 
examine one of the primary sources of confusion and differences of opinion between 
the railroads and consumer groups that have been aired in the press and before sev- 
eral Congressional Committees in the past few years — the completely unfounded 
claims by the railroads that we are proposing a double standard. 

Why are consumers concerned about the captive shipper provisions of the Stag- 
gers Rail Act of 1980? 

Consumers are deeply affected by those provisions of the law because of a unique 
juxtaposition of economic and institutional factors. 

First, as part of this nation's efforts to increase its energy security, a conscious 
program has been pursued to expand the use of coal, which is a domestic energy 
source available in virtually inexhaustive supply. Coal is now the dominant source 
of power for generating electricity in this country, accounting for 54 percent of the 
total. Hydroelectric power is a distant second with only 14 percent of the total. 

Second, electricity is delivered to consumers imder conditions of franchise monop- 
oly. The cost of acquiring coal» including transportation costs, are passed directlv 
through to consumers' electricity bills in regulatory proceedings either as fuel ad- 
justment clauses or as expenses which are virtually unchallengeable. 

Third, coal is also the commodity over which railroads possess the greatest 
market power. In many cases utilities are served by only one railroad, or at most a 
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very small number of railroads, and there are no alternative mecms of transporta- 
tion that are cost competitive. 

This combination of economic factors and institutional arrangements makes elec- 
tric utility ratepayers the captives of captive shippers and the largest consumers of 
railroad transportation services. 

Coal accoimts for about 40 percent of the total volume of freight transported by 
rail. For the mfijor coal hauling railroads coal accounts for over thirty percent of 
freight revenues and close to fifty percent of operating profits. 

Electric utility consumers pay about two thirds of the coal rail freight bill. Thus, 
we are not only the captives who need protection, we are also the primary source of 
railroad profitability. 

Have consumer groups been active on this issue in the past? 

The Consumer Federation of America has been active on this issue since before 
the Staggers Act became law. We lobbied Congress in 1979 and 1980 about provi- 
sions to protect captive shippers (see Appendix B). In 1983, we testified before this 
Committee (see Appendix C) and I filed comments in the Coal Rate Guidelines Pro- 
ceeding (see Appendix D) in addition to appearing in one of the first rate cases 
under that proceeding (see Appendix E). In 1984 we participated in the Ex parte 456 
proceeding (see Appendix F). In 1984 and 1985 we worked with other consumer and 
public interest groups in calling for legislation (see Appendices G and H). During 
1985 we conducted extensive research into the captive shipper problem (see Appen- 
dices I — M) and testified about this problem before two committees of the House of 
Representatives (see Appendices N and O). 

Why have consumer groups chosen to fight this battle at the Federal level? 

The simple fact of the matter is that this is the only place where we can attack 
the problem because, in almost all cases, we are dealing with an expense that is 
largely beyond the local control of utilities and public utility commissions (PUC). 

Coal transportation rates are not a profit item for utilities. They do not profit 
from raising or lowering coal transportation rates. A reduction in rates would be 
passed through to consumers. There are only a very few cases in which utilities 
could even contemplate increasing their profits as a result of a reduction in trans- 
portation costs and those would be vigorously challenged at the state level. 

In the overwhelming msgority of cases we are dealing strictly with an expense 
item. Since transportation rates are regulated at the federal level, it is difficult, if 
not impossible, to go before state public utility commissions to blame utilities for 
trani^rtation rates that are excessive. The IOC is the culprit and it is only before 
the IOC and (Dongress that we can confront the problem. 

Has the problem of captive shippers infiuenced recent railroad legislation? 

Yes, and it is very important to keep the context of the captive shipper in mind. 
Because of the existence of captive shippers, (Dongress was forced to engage in regu- 
latory reform in the railroad industry rather than total deregulation (See Appendix 
D. 

Between the end of the second World War and the late-1970s the railroad indus- 
try posed a serious public policy dilemma. While much of the industry was quite 
healthy, a number of railroads were in dire financial straits. Although there were 
many causes of the difficulties of specific railroads — including a shift in the geo- 
graphic distribution of activity within the economy, the completion of the interstate 
highway system and the growth of air travel — in the early 1970s the conviction 
arose that a significant part of the problem stemmed from federal regulation of the 
railroads. 

Two major pieces of legislation were passed in an effort to render the railroad 
industry more fiexible and efficient. The Railroad Regulatory Reform and Revital- 
ization Act of 1976 (The 4R Act) may ultimately be identified as the first step in the 
general regulatory reform movement of the 1970s. The Staggers Act of 1980 carried 
the reform of railroad regulation much farther. 

Throughout the reform process (Dongress recognized that it was important to ease 
the regulatory burden on railroads in a careful manner. Thus, it moved vigorously 
to der^^ate in those areas where advances in transportation technology had led to 
the growth of competition. Here it was felt that regulation inhibited efficient oper- 
ation of the railroads and retarded effective responses to the dynamically changing 
transportation market. 

In other areas (Congress moved much more cautiously. In the regulation of rates 
for bulk commodities — particularly coal — it expressed a concern that market forces 
were weak and could not create efficiency. Unlike most other aspects of railroad 
r^^ulation, the need for maximum rate regulation of bulk commodities rests on the 
recognition that the railroads continue to have monopoly power over the transporta- 
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tion of bulk commodities. The potential for unfair and inefficient rate increases was 
recogiaxed and provisions were included to prevent such abuses. 

What captive shipper protections were included in the Staggers Act? 

The captive shipper provisions in the Act are intended to ensure that the creation 
of a financially viable and economically sound rail network is achieved in an equita- 
ble and efficient manner. The Act identifies revenue adequacy as a primary goal 
and allows differential pricing— price discrimination — in pursuit of that goal. How- 
ever, neither the revenue adequacy principle nor differential pricing was intended 
to be a blank check. Congress expected that some price discrimination would exist 
in the railroad industry, but it also intended to keep such price discrimination to a 
minimum. 

It allowed for a flexible jurisdictional threshold. 

It stipulated that management had to be honest, economic and efficient. 

It required the elimination of noncompensatory traffic. 

It required the maximization of revenues from competitive traffic. 

It stated that even in the quest for revenue adequacy the burden on captive com- 
modities, such as coal, should not be onerous. 

It recognized that the goal of energy security is a competing national priority. 

The "pay-off' to consumers for bearing the burden of some differential pricing 
was the prevention of excess profits through the revenue restraint embodied in a 
revenue adequacy test. 

Vigorous implementation of realistic revenue adequacy tests and efficiency crite- 
ria, combined with the Long-Cannon factors which mandated the sharing of the 
burden of revenue adequacnr, should have controlled the revenue requirement of the 
railroads and the burden placed on coal and all shippers. 

Why have these protections been ineffective? 

Unfortunately the ICC has instituted accounting procedures and revenue adequa- 
cy standards that make it impossible to establish the level of inefficiency and cross- 
subsidy present in railroad operation or to ascertain in a reasonable fashion when 
specific companies are revenue adequate. The ICC never ensured application of the 
Long-Cannon factors. The extent of price discrimination justified under the regula- 
tory scheme that Congress intended in the Staggers Act would have been smaller 
than currently exists. However, because that scheme was never implemented, at 
present it is impossible to distinguish between justified price discrimination and 
abuse of market power. 

The result has been a breakdown of the underlying logic of regulatory reform. 
The mcgor coal railroads are economically sound, but that fact has not been allowed 
to play its proper role in the regulatory process by restraining rates. Rates for coal 
are held far above costs under the illusion that the railroads are revenue inad- 
equate, when in fact, several are more than revenue adequate. This gives the rail- 
roads hordes of cash to play with. Some has been fiumeled off into acquisitions. 
Some has been used to absorb inefficiencies — keeping the capital stock inefficiently 
large or offsetting the failure to increase revenues from competitive traffic or to 
eliminate non-compensatory traffic. In all cases, the result is an excessive burden 
placed on monopolized shippers and captive consumers. 

How have you documented these problems? 

In our research we reviewed poUc^ analyses of the railroad industry over the past 
decade, evidence introduced before the IOC and the courts, financial analyses m>m 
Wall Street, and data on the operations of the railroads. We have documented the 
basic conditions of an imrestrained abuse of market power. 

Prices are high and rigid — evidenced in the failure of prices to refiect fundamen- 
tal changes in cost conditions (see Appendix J). 

We observe the structural conditions for market power — an absence of competi- 
tion and high concentration ratios (see Appendix K). 

Behavior aimed at preserving and expanding the market power of dominant firms 
in the industry is quite apparent — evidenced in the effort to foreclose entrv by in- 
tramodal and intermodal alternatives, as well as intramodal concentration and 
intcrmodal integration (see Appendix K). 

Excess profitability is apparent in the form of huge spin ofife of monopoly profits 
into other industries (see Appendix L). 

From the electric utility consumer's point of view we conclude that: 

Electric utility bills already bear a heavy burden of price discrimination. 

The railroads are obviouslv healthy and those that are taking the lion's share of 
the monopoly rents probably never needed much recourse to the extraordinary 
measure of price discnmination. 

In spite of this, the regulatory a^encnr charged with protecting consumers has con- 
structed an economic and accounting nction that finds every railroad revenue inad- 
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equate. Its maximum rate guidelines would impose virtually no regulatory restraint 
on railroad pricing practices. The result is entirely unreasonable. 

Even if one deems the current level of price discrimination justified, there can be 
little justification for further price discrimination, but the ICC cannot be expected 
or trusted to prevent future abuses. Only Congress can effectively address the prob- 
lem through legislation. 

What is the problem with the ICC's revenue adequacy test? 

The ICC believes that the railroads are desperately short of revenue. It maintains 
that the mi^r coal hauling railroads — the Norfolk Southern, the Burlington North- 
em, the CSX — ^would have to double their profits to be revenue adequate. We do not 
believe that and nobody else does. 

We look at the multibillion dollar acquisitions of these companies; we look at 
their performance on a variety of indicators including return on equity, sales 
growth and profitability; we look at their bond ratings, and we conclude what stock 
brokers and bondholders, and even the Department of Transportation in the case of 
one railroad, have concluded— these are highly profitable corporations that are not 
experiencing any financial difficulty whatsoever. In the case of most of the msgor 
coal hauling railroads they have not experienced such difficulties in at least a 
decade. 

How do you propose to fix the revenue adequacy test? 

We propose two steps. First, because it is so central to the fimctioning of the law, 
we believe that the revenue adequacy determination must be opened up to closer 
public scrutiny. As currently constituted the ICC simply gets together with the rail- 
roads and decides what the revenue requirement is. We would like to see the ICC 
justify its determinations and to have the opportunity to at least comment. TtnB is 
actually somewhat less than we get at the state level and before other federal regu- 
latory agencies, but it will be a help. 

Second, and more importantly, we believe it is crucial to apply the accounting 
procedures and concepts that are applied by virtually every other regulatory body 
in the nation. The use of net book historical costs, the preclusion of a return on 
deferred taxes, the use of embedded cost of debt, and a focus on return on equitpr, 
are the common practices that are applied not only in regulated industries, but m 
unregulated industries as well. 

Finiancial analysts look at a range of economic indicators when evaluating compa- 
nies. Public utility conunissions look at a range of financial indicators when decid- 
ing which companies should be selected for comparison purposes in determining a 
fair rate of return. 

There must also be scrutiny of the investment base and management practices of 
the railroads. The Staggers Act stipulated such conditions, the ICC has yet to do 
anything to assess the performance of the railroads in these regards. 

Are these diverse criteria recognized as indicators of financial viability within the 
railroad industry? 

Less than six months ago Howard William Brown, Vice President and Treasurer 
of Consolidated Rail Corporation (Conrail), stated the following (see Appendix P, in 
which the quoted portions are underlined). 

As a railroad financial officer, I am familiar with the financial criteria by which 
to assess the long-term viability of projected expansion of operation such as those 
proposed by Guilford Transportation Industries (Guilford) and the Pittsburgh and 
Lake Erie Kailroad (P&LE). The purpose of this statement is to discuss these crite- 
ria and to provide some analysis of the proposed divestitures, as this study is the 
first formal opportunity for such an examination. 

The financial criteria fall into three categories. The first category covers general 
financial factors that bear on the ability of a company to withstand financial down- 
turns and support acquisition and capital programs. Analysis of these factors re- 
quires detailed historical financial data as well as financial projection and plans for 
financing. Second there are ratios based on investment and financial results, that 
measure financial health. Third, there are ratios indicating operating efficiency and 
productivity . . . 

Turning to the analysis of available information, financial health can be meas- 
ured in three msgor ways; by assessing (1) profitability; (2) leverage; and (3) liquidi- 
ty .. . 

Ratios showing profitability measure the overall effectiveness of a firm's manage- 
ment. These ratios are often used by investors to compare the attractiveness of in- 
vestment . . . 

Leverage ratios measure the strength of a firm by looking at the sources of fi- 
nancing available to it and the riskiB of each source. Equity financing, such as 
common stock or retained earnings, is the least risky for the firm since dividends 
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are not fixed legal obligations. Debt financing is most risky because interest pay- 
ments are legal obligations and failure to meet them can result in involuntaiy 
bankruptcy . . . 

Liquidity ratios measure a firm's ability to meet short-term obligations and to 
withstand recession, or other cyclical downturn, strikes, etc. 

I am certain that if Mr. Brown were here today he would argue that different 
criteria should be applied for purposes of revenue adequacy, because the circum- 
stances are different, but frankly, we believe that the ''ratios often used by investors 
to compare the attractiveness of investment'' and the criteria used by railroads to 
assess long-term viability should be o£ considerable relevance to the revenue adequa- 
cy test. Mr. Brown cited a number of different measures in each of the three above 
mentioned categories. I might add that CSX cited similar sets of measures. 

Have you examined the financial performance of the mfijor coal hauling railroads 
in these terms? 

Yes, one of the studies we conducted focused on the financial performance of the 
mfi^or coal hauling railroads (See Appendix L). When one observes that the parent 
companies of the major coal hauling railroads (CSX, BN, UP and NS), who derive 
the bulk of their sales and profits from rail operations, are performing about as well 
as the largest corporations in the nation, one comes to appreciate just how absurd 
the ICC's revenue adequacy test is. 

Based on the most recent survey of business performance conducted by Forbes 
Magazine, which covers the largest 1000 corporations over a five year period, I con- 
cluded that the mfi^'or coal haiding railroads did somewhat better than average on 
net profit margin and sales growth and somewhat worse than average on return on 
equity and earnings per share. It is just impossible to look at these figures on finan- 
cial performance and conclude that the income of these companies would have to 
double in order for them to be revenue adequate. 

Looking at their debt position, we find that the industry as a whole had somewhat 
higher debt ratios than the average company, but much lower debt ratios than busi- 
ness which have significant monopoly segments — natural gas and telephones for ex- 
ample. In 1983 every rail subsidiary of the mfi^or coal hauling railroads had a bond 
rating of A or better and most had ratings of AA. The Business Week scoreboard of 
June 24, 1985 showed that the parent companies of the four msgor coal hauling rail- 
roads had debt ratios well below the national average and fixed charge coverages 
well above the national average, while current ratios were somewhat below the na- 
tional average (See Appendix Q). 

Again, in light of these highly positive indicators, it is just impossible to conclude 
that their financial condition is as poor as the ICC maintains. 

Have you examined the operating performance of the msgor coal hauling rail- 
roads? 

Yes. A second mfijor thrust of our analysis was to examine the increase in freight 
and revenue per mUe of track (see Appendix J). This was one of the major criteria 
proposed by Mr. Brown. Moreover, the analyses of the railroad industry, conducted 
during the late 1970s and based on data from the early and mid-1970s indicated that 
freight density was the key to financial viability for tiie railroad industry. Changes 
in density since then clearly indicate they must be approaching revenue adequacy. 

Since 1975, for example, coal freight densities, measured by increases in net ton 
miles carried per route mile, have more than doubled. Since coal rates coverod their 
costs before this growth began, and economies of density existed over the range of 
increase (although they may have now been exhausted), this suggests an astronomi- 
cal increase in profitabilitv. Looking across all freight, I concluded that not only are 
some railroads revenue adequate, but that excessive cash fiows are being generated 
to fund acquisitions. 

On what basis have you concluded that coal is an extremely profitable commodity 
for the railroads? 

The third of our msgor studies looked at the general relationship between costs 
and rates for transporting coal. We reviewed evidence on the existence of market 
power and its actual exercise. These included both econometric studies of the ex- 
traction of monopoly profits by railroads on coal transportation and accounting 
studies of the cost of moving coal for individual carriers and for the industry as a 
whole. We concluded that, at present, price discrimination has resulted in rates that 
are, on average, 30 percent above costs. 

Interestingly, the thirty percent f^re is quite consistent with recent develop- 
ments in the Powder River Basin, where the advent of real competition seems to 
have lowered rates by at least 30 percent. The one case of new intramodal competi- 
tion coming to the coal transport industry has wrung the 30 percent monopoly prof- 
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its out of the trade. The Chief Economic Officer of Conrail recently said that the 
presence of competition in the East lowers rates by 30 percent. 

Have the railroads or the IOC responded to your studies? 

The railroads issued two responses to the studies, one in April and one in July. I 
have rebutted all of the criticism in detcdl (see Appendices Q and R). My conclusion 
stand. 

To sunm[iarize the response, I find that both sets of railroad criticism either mis- 
stated our argument or misapplied it. They claim that we are against differential 
pricing, which we are not They simply ignore the real world evidence (i.e. non-ICC 
evidence) on ^lancial viability. They look at average industry income, which ob- 
scures the fact that some railroads are, and have been, very hecdthy, while others 
are not. They have misapplied my methodology for estimating the extent of price 
discrimination. 

Perhaps the single greatest point of contention between us and the railroads re- 
volves €uround the pro^tability of coal transportation. We draw a direct line in the 
real world behaviors of the railroads from highly profitable rates for coal trafitic, to 
high rating in the financial markets, to huge flows of excess cash for acquisitions. 
We simply avoid the accounting fiction that the ICC has created. 

The railroads maintain that so long as the overall "profitabilit3r'' of the railroads 
ia not satisfactoiy, than no rate is too high, since revenue adequacy has not been 
achieved. The lOOs coal rate guidelines seem to endorse this position. 

The problem is that the revenue adequacy test has cooked the books. It attributes 
a level of revenue need to the railroads that is simply out of touch with reality. 
We're convinced that if the revenue adequacy test were reasonable, the extremely 
high profitability would be apparent. 

For its part, the ICC suggested in October — six months after the studies were pub- 
lished — that it could not find an audit trail supporting our results. Frankly, no one 
at the IOC ever asked for an audit trail and the ICC has never published or made 
available to me any specific criticism our analysis. I will be glad to respond, as I 
have done with the railroad analysis, if they will state what they find objectionable 
or unclear. 

What is the problem with the ICOs maximum rate guidelines? 

Even if the IOC had gotten the revenue adequacy determination correct, the 
guidelines it has adopted for setting maximum rates would be unacceptable. The 
IOC has proposed two wonderfidly vacuous theories for maximum rate guidelines — 
stand-alone-cost and Ramsey pricing. They are theories of the highest order — in 
theory they are correct, but in practice they are useless. The ICC goes so far as to 
admit it. 

One theory, it admits is so difficult as to be impossible of application; the other, 
by its very assumptions, is not applicable to the industry. The ICC*s response is to 
try to take two wrongs and turn them into a right. 

The ICC says that Ramsey pricing is just too hard to do. Moreover, it states that if 
any cotdd do it, the railroads should be the ones. The ICC is willing to give the rail- 
roads the benefit of the doubt, however, and just assume that, if they do apply 
Ramsey pricing, they must be doing it right. No showing will be required by the 
railroads. 

If shippers don't like to outcome, they have to make a showing that the railroads 
are not properly applying the principle of Ramsey pricing. This is the same princi- 
ple which the ICC said no one can apply or at best the railroads have the informa- 
tion to apply. You can appreciate why the captives in the system are skeptical that 
this rule will provide adequate protection. 

The theory of contestability — and its offspring, stand-alone-cost— is just inapplica- 
ble. It rests on the assumption that there are no barriers to entry and exit — above 
all that there are no sunk costs. Of course, the railroad industry does have large 
sunk costs, but the ICC says, we will take care of those costs in a massive regulatory 
proceeding in which shippers are called on to prove that they can build a h3rpotheti- 
cal railroad for less than the rate the actual railroad wants to charge. 

In the real world, in those instances where contestability was actuallv supposed to 
work — like the airline industry — it has failed in exactly the area where the ICC 
hop€» to make it succeed — disciplining rates (see Appendix S). The overwhelming 
empirical evidence is that contestability does not discipline or prevent the exercise 
of market power, only real competition does. 

Worse still, it turns out that even in theory, the combination of assumptions that 
is necessaiy to make it a logically correct set of statements are very restrictive (see 
Appendix T). If you violate key assumptions, the theory breaks down and the key 
assumptions are least applicable to the railroad industry. 
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When an agency proceeds with theories that don't fit; admits they are difficult to 
apply; and puts the burden of proof not on the monopolist but the captive, there is 
little protection from the abuse of market power. This is the source of despair that 
complainants and judges have expressed. 

What approach do you propose for ratemaking? 

Again, our legislation stresses the process, not any specific formula. Keeping in 
mind that the purpose of these provision is to protect those who are at the mercy of 
the railroads, we have proposed a number of steps. 

First, fixing the revenue adequacy test will go a long way toward solving the prob- 
lem. 

Second, we propose to shift the burden of proof from the shipper to the railroads. 
In virtually every other ratemaking at the federal or state level, the party requests 
ing the rate increase bears the burden of proof. The railroad has the market power 
and the incentive to abuse it, therefore the monopolist should bear the burden of 
proving that a rate is reasonable. The railroads also have the data which ia neces- 
sary to justify a rate. Although no company ever puts all the data on the table, by 
betuing the burden of proof they are forced to reveal the most important elements 
of cost and price information. It should be stressed that the burden of proof only 
applies above the jurisdictional threshold, which we have not proposed to alter. 
Thus, we are not proposing to expand the scope of regulation of rates, we are only 
proposing to shift the regulatory burden to the party requesting the rate increase. 

Third, we are placing greater stress on getting the pricing of competitive traffic 
correct by moving the Long-Cannon factors into &ie ratemaking proceeding. This is, 
in fact, the way it is done in other industries where there are mixed monopoly and 
competitive services. Companies with mixed services have an incentive to maximize 
revenues from and shift costs to the monopolized services first, since it is less risky. 
The regulator, in his function of protecting the captive consumer, should lean in the 
opposite direction — ensuring that the monopolist maximizes revenues from competi- 
tive services before collecting the residual from his captives. 

Finally, tbe relationship between actual costs and prices must be considered. This 
does not mean that only cost can be considered in ratemaking or tiiat costs must be 
the only basis for rates. Indeed, in industries where there are economies of scope 
(joint production) costs never are the only basis for ratesetting. The hypotiietical 
cost relationship on which the ICC proposes to base rates — the fact that a rate is 
below the hypothetical cost of building a new railroad — ^will never convince shippers 
that they are being fairly treated. 

The concept of equity that underlies the theory of stand-alone-cost as applied by 
the ICC is simplv imacceptable. As I pointed out in my filing in Ex Parte 347 (see 
Appendix D) and recently reiterated in testified before the Energy and Natural Re- 
sources Committee (see Appendix U), this is a minimalist concept of equity. 

Suppose you find that you are paying a dime less than it would cost you to build 
your own railroad. Is that fair? According to the ICC, as long as you are getting 
some reduction below h3rpothetical stand alone cost, the rate is reasonable. But 
what if other shippers are paying $1.00 less than it would cost them to build their 
own hypothetical railroads? And what if the real railroad could be revenue ade- 
quate if everyone's rates were $.55 below their respective stand alone costs? 
Wouldn't that be fair to all parties. Who saves the dime and who saves the dollar? 
Stand-along-cost is useless on this matter, as the ICC uses it. The ICC has aban- 
doned the issue, leaving it to the discretion of the railroads. Why shouldn't both 
parties share the cost burden more equally? 

Although you maintain that your propos€ds apply standard practices to the rail- 
roads, the railroads say that you are treating them differently than electric utilities. 
Is this true? 

No. The simple fact is that both the electric utilities and the railroads are indus- 
tries that have considerable market power and will do the best they can to profit by 
exercising that market power. As a consumer group, we oppose many of the thingB 
that both industries try to get away with. The fact that the railroads have mounted 
an attacked on the electric utility industry and its regulators is remarkable, since 
the rules applied by the ICC to the railroads do much more to abuse the consumer 
than the rules applied to electric utilities by any other federal or state regulatory 
body. 

The case of the railroads complaining about what the electric utilities ask for, or 
in some cases get away with, is not simply a matter of the pot calling the kettle 
black. It is much worse than that, since most public utility commissions have 
scoured the kettle out a bit, whereas the ICC hasn't even tried to wash the pot. 

This point can be made most directly with respect to an opinion piece that Frank 
Wilner, an Assistant Vice President of the American Association of Railroads, re- 
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oently wrote in the Oregonien (October 16, 1985; see Appendix V), a paper of some 
importanoe to at least one member of this Committee. A similar argument, with a 
great deal more vitriol, was made l^ Bfr. Dempsey, President of the AAR, at a press 
con fer ence on July 22 (See A^pendiz W). In all, they complain about six things, util- 
ity taxes, inefficiency in the investment base, electricity rate increases in excess of 
inflation, utility achieved rates of return, diversification, and denial of competitive 



What is the problem with the tax treatment of utilities? 

Bfr. Wilner's first complaint is that "electric utilities billed their customers for 
|7.4 billion in so<alled "idiantom" taxes in 1984." 

We don't like phantom taxes either. We have worked hard to have Ckingress 
eliminate them. In fact, we testified before Congress just last year on this matter 
(see Anpendix X) and, as recently as two months ago, we wrote to Congress to elimi- 
nate the problem (See Appendix Y). 

What Mr. Wilner fiedls to point out is that the treatment of taxes by the I(X is 
even worse than the regulatory treatment of electric utility taxes. Not only does the 
collection of taxes whidi are not actually paid enter into the revenue requirement 
for puposes of determining revenue adequacy, but the ICC adds a rate of return on 
thoee deferred taxes. No other regulatory body does so because it is simply absurd to 
treat mon^ collected from captive consumers for purposes of paying taxes, which 
aren't actually paid, as capital. 

We are working very hard to take care of the phantom tax problem in the tax 
reform measure being marked up in the House Ways and Means Committee. When 
that measure comes over to the Senate, we urge all of you to work with us to solve 
the problem. 

However, this Committee has a similar inequity before it today. It doesn't have to 
wait for the House to act What we have proposed only eliminates the return on 
deferred taxes that the ICC puts into the revenue requirement. We urge you to fix 
that problem here and now. 

What is the problem with the investment base? 

Bfr. Wilner's second complaint is that customers of a number of utilities across 
the country are being biUed for billions in failed investment in terminated facilities 
and that public utility commissions "have permitted utilities to recover from cus- 
tomers virtually all costs associated with poor management decisions.'' 

We don't like utilities recovering these costs. In fact, we urge that public utility 
ocmunissions adhere to a strict standard of used and useful. We have worked hard 
with the Congress to pa^ least-cost planning legislation (see Appendix Z). 

Bfr. Wilner fails to point out that the ICC simply ignores the question of the rate 
base and that the railroads have benefited from a dramatic write up of the rate base 
in recent years. In fact, the studies I examined of the railroad financial condition 
and operating efiiciency showed that reducing the capital stock was the key to eco- 
nomic viability. Unfortunately, once the railroads are given a free hand by the ICC 
to increase rates for captive shippers, they lose the incentive to eliminate invest- 
ments that are not used and useful. In my 347 comments I stressed the need to 
create incentives to ensure that only an efficient ratebase is maintained (see Appen- 
dix D). 

I am certain that a comparison between the ICC's scrutiny of railroad manage- 
ment decisions and public utility commission scrutiny of electric utility manage- 
ment decisions would show that the PUC's have been much harder on electric utili- 
ties than the ICC has been on the railroads — although I would agree that they have 
not been hard enough. 

Moreover, to set the record straight, a comprehensive study of cancellation and 
abandonment costs conducted by the U.S. Department of Energy found that PUCs 
had not passed "virtually all costs" through to consumers — they had forced stock- 
holders to bear about a third of the burden and taxpayers had picked up another 
third (see Appendix AA). Since that study was conducted in 1983, it is my impres- 
sion that PvCb have gotten a little tougher. 

We urge those of you who serve on the Energy and Natural Resources Committee 
to help us move least cost legislation. However, this Committee has a similar prob- 
lem before it and it does not have to wait for anyone else to act. What we are pro- 
posing is not as strong as the used and useful principle applied elsewhere, but it will 
be a help. We urge you to fix it here and now. 

What is the problem with the infiation comparison? 

Mr. Wilner makes a point of noting that "between January 1982 and October 
1984, according to Edison Electric Institute data, average national electricity rates 
rose almost 21 percent — or about twice as fast as inflation." 
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We don't like price increases, whether they are greater than or less than the rate 
of inflation, if they are not justified by cost increases. Most monopolists can always 
find some date in the past to show that their rates are going up slower than the 
rate of inflation, or that some other industry's prices are going up faster than the 
rate of inflation. 

Such comparisons are pure deception. Price increases should be justified not by 
their comparison to the rate of inflation, but by comparison to the underlying costs 
of providing service. We measure the exercise of market power not by the absolute 
level of prices, but by the rate of profit. If the costs of delivering a service or produc- 
ing a commodity are falling we expect the price to fall also, regardless of what the 
general rate of inflation is doing. 

In our first commimication with the Congress on this matter we emphasized prof- 
itability. After pointing out that rail rates had been rising much faster than the 
rate of inflation in the decade prior to passage of the Staggers Act, we scud in sup- 
porting the Long amendment. 

Although S. 1946 encompasses some recognition for the problem posed for captive 
shippers, many of its provisions will allow railroads to increase their profit taking 
over existing levels whether or not current rates already provide more than ade- 
quate profits. 

We urge the Ck)mmittee to focus on the real costs of providing service and on the 
profitability of various services, not the rate of inflation in general, or for any spe- 
cific commodity. 

What is the problem with diversification and spin offs? 

Mr. Wilner comments that a number of utilities are using "excess cash to pay 
higher dividends and invest in manufacturing, land development and high technolo- 

We are deeply concerned about the huge cash flows generated by electric utilities 
and have fought to preserve those structures that enable regulators and consumers 
to monitor and, where necessary, control such developments. As recently as a 
month ago we wrote to the Senate to preserve the Public Utility Holding Company 
Act (See Appendix BB). 

Mr. Wilner fails to point out that railroads have engaged in a most remarkable 
spree of acquiring non-rail assets. Virtually all of the buying is being done by the 
major coal hauling railroads (CBX, BN, NS). These three alone have acquired, or are 
in the process of acquiring edmost five billion dollars in assets in a four year period. 
Compared to their asset base, they are diversifying at a rate that makes the electric 
utility industry look like it is moving at a snail's pace. 

The railroads, the ICC and the DOE originally tried to reconcile the excess cash 
and the acquisition with the argument that the railroads are a mature industry 
whose rate of return is not high enough to hold capital in it. 

We believe that there are other explanations that are at least as plausible. These 
are the same explanations that we give when we testify about other partially regu- 
lated industries that have an excess of cash. 

If the allowed and achieved rate of return is higher than necessary to attract cap- 
ital, given the risk of the industry, it will generate an excess of cash. If the invest- 
ment base used to calculate its rate of return contains assets that are not used and 
useful in provision of service, it can generate an excess of cash. If the depreciation 
schedule for the assets that are used and useful is too short compared to the eco- 
nomic life of the assets, it will generate an excess of cash in the early years and a 
strong incentive to revalue assets in the latter years, which again creates an excess 
of cash. 

Do we look at the tremendous cash flows, strong stock market and bond perform- 
ance of these railroads and conclude that they are part of a poor mature industry, 
as the ICC says, or part of a perfectly sound financially healthy industry, as just 
about every other financial analyst and regulator in the country would conclude. 

Recently the railroads and the ICC have tried another explanation for the hordes 
of cash la3ring aroimd in railroad treasuries. They say these are tax benefits. The 
three l£u-ge railroad parent corporations that are aoing all the acquiring had a com- 
bined tax rate of about 3 percent since the Stagers Act (according to a study by 
Citizens for Tax Justice, see Appendix CC). That is the "phantom tax problem" witn 
a vengeance. In the electric utility industry, some of the deferred taxes will be 
passed back through to ratepayers. The way the I(X accounts for these holding com- 
pany transactions, funds which were generated in rail operations but pass on to 
non-rail holding company acquisitions do nothing to reduce the revenue require- 
ment placed on future consumers of rail services. 

Although we have not proposed specific legislation for the railroad industry, we 
call the attention of the members of the Committee to the current spin-off move- 
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ment in the railroad industry. We are not against diversification, as such, nor are 
we against stockholders making the highest return on the money that thev can. But 
let us recall that Congress has granted the railroads a unique power. It allowed the 
railroads to set prices far above costs in circumstances where they have market or 
TDonopoly power. It granted this extraordinary power in pursuit of a specific social 
goal — ^a financially sound railroad network. £Hd Congresa intend that consumers of 
coal pay for the purchase of airlines, natural has companies, and barge and truck 
lines? u the social purposes for which Ckingress granted the right to price discrimi- 
nate are being perverted, it has every right to reconsider the grant. 

What is the problem in the discussion of return on equity? 

Bfr. Wilner also complains that a particulcu- utility in Oregon has increased it 
earnings and made a return on equity of just over 15 percent in 1984 in an industry 
that hasn't experienced a bankruptcy in over 50 years. 

Bfr. Wilner foils to point out that utilities are only allowed their actual cost of 
d^yt, whereas the ICC utilizes the current cost of debt in calculating the revenue 
requirement and a much higher percentage of equity in the debt/eauity mix. This is 
in addition to the inflation of the investment base against which me ICC estimates 
revenue requirements. 

The bottom line is that the regulatory treatment afforded the railroads by the 
ICC is ridiculously generous to the railroads. Both private and government studies 
have shown that it overstates the revenue needs of the railroads by a factor of two. I 
am certain that every utility — electrically, natural gas, telephones, water systems- 
would love to have the regulatory treatment that the ICC affords the railroads. But 
that does not make it right. 

We fi^t against excessive rates of return and overly generous accounting prac- 
tices for utilities at the federal and state level. We advocate one set of principles for 
all monopoly services. There are many problems which the Energy and Natural Re- 
sources Committee could address, what we are asking you to do here and now is to 
set the ICC accounting practices and procedures on a par with the rest of the 
nation. 

What is the problem with competitive access? 

FinaUy, Mr. Wilner complains that "the captive customer of the local electric 
company bears all costs and risks — and cannot seek another supplier to make a 
better deed for himself.'' 

We are very much concerned about the problem of access to alternative suppliers. 
Since distribution and transmission appear to be bottleneck facilities or natural mo- 
nopolies, for years we have supported vigorously the concept of wheeling in the elec- 
tric utility industry and contract carriage in the natural gas industry. In fact, 
within the past several months we have written to Congress on both of these mat- 
ters (see Appendices DD and EE). 

Mr. Wilner fails to point out that there is no mechanism to ensure such competi- 
tive access in the railroad industry. He talks of a contestable market— but no one 
believes that electric transmission and distribution is contestable and even the ICC 
admits that the railroad industry is not a contestable market for captives because of 
sunk costs. Contestability in these industries, without rigorously ensured open 
access, is a sham, a license to steal. It removes the protections of regulation under 
the pretext of allowing either competition or contestability to provide protection. 
For captive shippers, neither competition nor contestability can exist unless open 
access is rigorously enforced. 

We urge the members of this Committee to support procompetitive structures for 
all transportation and communications industries, as we have. The Committee has a 
specific problem in the railroad industry before it and it need not wait for anyone 
else to act. We urge you to fix that problem here and now. 

Summarize your conclusions about the implementation of the captive shipper pro- 
visions of the Staggers Act and your proposed changes? 

If there is an^ double standard being proposed to this Committee, it lies in the 
fact that the railroads are being treated too leniently in the proposed amendments 
to the Staggers act. 

The jurisdiction threshold remains at a revenue to variable cost ratio of 180 per- 
cent. That implies a level of differential pricing not subject to any regulatory over- 
sight that may actually be more than some railroads need in order to achieve reve- 
nue adequacy, but a reasonable test. 

The standard for scrutinizing the investment base is not the fully used and useful 
standard. The rules for competitive access are much less stringent than we have ad- 
vocated for electricity or recently won for natural gas. 

What we have proposed is to level the pla3dng field so that captive consumers and 
shippers have a reasonable chance of getting some relief. Defenders of the Staggers 
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Act frequently argue that a compromise was struck and it should not be reopened. 
The truth is that the compromise existed in the law, but not in its implementation 
by the ICC. The ICC has undermined the compromise by tipping every scale in favor 
of the railroads. We believe that Congress, and only Congress, can restore the bal- 
ance by shifting the burden of proof and stipulating a few fundamentals for estab- 
lishing revenue adequacy maximum rates. 

I appreciate the opportunity to appear before the Committee and look forward to 
working with the members in developing effective solutions to these pressing con- 
sumer problems. 

Senator Packwood. Thank you. 

Mr. Hertog. 

Mr. Hertog. Thank you, Mr. Chairman, for this opportunity to 
appear before the committee and for accepting the statement that I 
fUed earlier as part of the committee's record. My remarks are 
going to be brief 

In 1980, the Staggers Act was passed by Congress, and basically 
it seemed to say to the railroads, get out and compete. It offered 
opportunity, but it did not offer a guarantee. It provided safe- 
guards, we think, against abuse, and where are we at this point in 
time? 

I think since the Staggers Act has passed, we can clearly state 
that competition between railroads and between railroads and 
other modes has intensified. The average prices charged for trans- 
portation in re€d terms are less than they were in 1980. The Inter- 
state Commerce Commission has fewer disputes, and much of the 
traffic moving today, and on today's railroads move under con- 
tracts that were negotiated through arm's length bargaining ses- 
sions. 

And last, we believe, notwithstanding the criticism we hear, that 
there is in fact reasonable protection in place for the captive ship- 
per. Rail carriers are stronger and service is better. The goal sec- 
tion of the Staggers Act in section 3, I think, was quite clear, and 
bears repeating. There were five goals specifically stated. 

No. 1, to assist the rcdlroads in rehabilitating the railroad 
system, and to recognize at that point in time that the rail system 
was in fact in need of considerable rehabilitation, and that that 
was in the public interest. 

No. 2, to reform regulatory policy in order to create a hecdthy 
railroad system. No. 3, to assist the railroads to remain viable in 
the private sector. No. 4, to provide a regulatory process that bal- 
ances the needs of the carriers, shippers, and the public. 

And No. 5, to assist in rehabilitating and financing the rail 
system. I would say that that is exactly what has taken place since 
the Staggers Act has come into being, and just as there have been 
differences on joint rates, on questions of market dominance, on 
questions of reciprocal switching that have been negotiated be- 
tween the AAR on the one hand on behcdf of the railroads and var- 
ious shippers' interests, it seems to me that other issues to the 
extent there continue to be differences can also be negotiated. I 
would urge that that be the process that be followed, not tinkering 
with the basic legislation itself 

Briefly, in response to my colleague at my right, we at Burling- 
ton Northern are proud of the record that we have achieved. We 
have achieved it primarily through becoming more efficient. We 
have reduced our work force by some 33 percent over the last 4 
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years. We think that we need to become even more productive. 
That is how we have done it. 

Thank you. I will be happy to respond to any questions you may 
have. 

[The statement follows:] 

Statembnt of John H. Hkrtog, Sknior Vicb President, Coal & Taconite, 
Burlington Northern Railroad Co. 

Mr. Chairman and Members of the Sub-committee, I am pleased to appear before 
you with regard to the Staggers Rail Act of 1980 and its implementation. My com- 
ments will be only on behalf of Burlington Northern Railroad Company which oper- 
ates the largest railroad system in the U.S. in terms of miles of road. Our system 
consists of ^,000 miles of track serving the Midwest, the Pacific Northwest, the 
mid-South and the Gulf Coast My area of responsibility is mainly in coal which 
comprises 41% of BNRR revenues and 56% of our volume, so my testimony will 
focus on that commodity. Most of our coal traffic is moved by unit trains from the 
Powder River Basin in Montana and Wyoming to forty-five electric utility plants 
throughout the U.S. 

INTENT OF STAGGERS ACT 

The reform wrought by Congrss in the Staggers Act were in response to an im- 
pending disaster in a vital portion of the country's transportation infrastructure. 
Without Congressional intervention, our U.S. railroad system would likely have 
been in shambles before now, especially with the added factor of slow economic per- 
ftnmance of the last several years. 

I don't think there can be much doubt that the Act has accomplished its purpose. 
Tlie nation's railroads— while not the most financially robust of industry groups — 
nonetheless earned a respectable 5.7 percent return on investment in 1984 according 
to the Association of American Railraods. More importantly, these earnings allowed 
the industry to make capital expenditures of about $3 billion in plant and equip- 
ment to ensure the viability of this country's railroad system. My company has fol- 
lowed this post-Staggers industry pattern of increased investment from improved 
earnings with our 1984 investments in track and equipment totaling nearly $700 
million — about 60 percent more than in 1980. Within the deregulated environment 
created by the Staggers Act, we have been able to bring earnings up to levels that 
provide a fair return on the massive investments we have been required to make to 
handle our coal traffic and still improve our physical plant and equipment. 

REVENUE IMPROVEMENT 

Our financial improvement has come from two directions: increases in revenues 
and very strong increases in productivity. Prior to 1981, we found ourselves in a po- 
sition where, in many instances, we could not charge prices for our service sufficient 
to earn an acceptable return on investment because of ''caps'' imposed by the Inter- 
state Commerce Commission Commission in a variety of inconsistent, often conflict- 
ing decisions. This was true for coal as well as other commodities. The Staggers Act 
effectied a semi-regulated framework wherein railroads could gradually raise rates 
up to a level generally approximating 180 percent of variable cost, which is the min- 
imum deemed necessary to earn returns adequate to attract continued investment 
in the industry. Moreover, the legislation allowed increases in rates each quarter to 
keep up with cost increases we experience. 

Tlie result of this rate ''freedom'' is probably not at all what you might expect. 
BN Railroad's average cost rates did, in fact, increase, 1980-1984, from 1.15^ per ton 
mile to 1.67^ per ton mile — a change of 45 percent. It must be noted, however, that 
our costs as measured by the AAR Index (Western District), increased 31% over the 
same period; that our coal rates were inordinately depressed at the start of the 
period, and that our increases have amounted to about 5 percent per year above 
inflation. Furthermore, we are now experiencing a decline in our ton-mile coal rate 
averages as a result of the very strong competitive pressures brought on by deregu- 
lation. Overall, however, our average revenue per ton mile for all commodities has 
increased only 1.8% in the more competitive environment since 1980, so it can 
hs^rdly be said the Staggers Act provided us with much of a windfall. 
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IMPACTS OP BETTER PRODUCTIVITY 

The improvements in our earnings since Staggers have not come so much from 
price increases as from the leverages of cost decreases. While our total revenues per 
ton mile barely increased from 2.18^ to 2.22^, our costs per ton mile dropped from 
1.98^ in 1980 to 1.75^ in 1984 — a decrease of 11.6 percent In order to respond suc- 
cessfully to the competitive parameters set up by the Staggers Act, we have made 
an enormous effort to improve productivity wherever and whenever we could, and 
are committed to being the low-cost carrier in our service territory. Our survival 
depends on being stronger, innovative more-productive managers. 

Even in our already highly-efficient coal unit train operations we have made con- 
stant improvement in utilization of people, equipment and facilities without sacri- 
fice of service to our customers. We have improved shippers' equipment utilization 
through better cycle times and increased loadings per car, and we aro in constant 
touch with our utility customers to tailor our service to their needs for consistent, 
fast and flexible service. Many, if not all of these service improvements, which re- 
flect themselves in lower costs for the utility companies, would not have been possi- 
ble had the pre-Staggers' conditions prevailed. 

ABILITY TO CONTRACT 

Perhaps the most important provision of the Act for the future of coal traffic was 
Section 208 which allowed us the freedom to enter into transportation contracts to 
provide specialized services to our utility customers under specified rules and condi- 
tions. For the first time we were able to provide ourselves with long-term protection 
for the large capital investments we were having to make for coal. Prior to 1980, we 
operated on the assumption that we wero not permitted to enter into contracts for 
coal transportation; now we have over two-thirds of our coal volume under long- 
term contracts negotiated since Staggers. These contracts reflect instances where we 
were able to reach agreements on mutually beneficial rate and service packages in 
arms-length bargaining. No regulatory body involvement, just straight-forward busi- 
ness agreements, many of which served to end costly and long-lasting litigation 
pending or active before the courts and the Interstate Commerce Ck)mmission. As 
recently as the first quarter of 1983 we were embroiled with our cutomers in 26 
cases before the Commission and courts concerning coal rates; today we are involved 
in only 5 cases involving current movements, and those have a good chance of being 
settled by negotiations now underway. 

Besides ending expensive litigation, the abilitv to contract is providing other im- 
portant benefits to electric utility companies and their customers. The foremost ben- 
efit is lower freight rates. In return for long-term protection of our investment, we 
have been willing to accept rate levels well below what would be necessary if our 
investment were not protected. This was demonstrated two years ago by Cajim Elec- 
tric Co-op of Baton Rouge, Louisiana, publicly claiming a $500 million freight saving 
to its customers as a result of the long-term transportation agreement it signed with 
Burlington Northern Railroad. I also believe that our contract movements of mil- 
lions of tons of coal from Wyoming to the Gulf Coast area utilities such as Houston 
Laght & Power, Gulf States Utilities and Cajun Electric Co-op speak directly to the 
efrectiveness of our current rate structure. 

Another significant advantage of transportation contracts for utilities is elimina- 
tion of uncertainty as to freight costs. With a contract, a utility can be guaranteed a 
base rate as well as timing and amount of escalation. Often these agreements are 
tailored to match the term of mine contracts with similar price and escalation provi- 
sions thereby giving the utility significant cost stability on the fuel side of its gener- 
ating operations. 

NGN EVIDENCE OP ABUSES 

While there has been a good deal of public complaining on the part of some coal 
and utility trade associations and specially-formed advocacy groups, there does not 
seem to me to be much about the operation of the Staggers Act tliat has proved to 
be harmfiil to coal companies, electric utility companies or the average consumer. 
By and large, coal transportation is a better bargain for purchasers today than it 
was before the Staggers Act came into being. Certainly to the extent that electric 
utilities are dependent on a sound railroad svstem for most of their fuel supply, the 
power companies are better off than in 1980— and so are the industrial users of 
power, who also need a sound rail system. Even the U.S. Department of Energy, 
which is usually allied against the railroad industry on public ^li<^ issues, conclud- 
ed in a recent study entitied, "Effects of Railroad Regulation Perrormance on Coal 
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and Electricity", that the Staggers Act is working to the benefit of both the trans- 
portation and the energy sectors of our economy. 

This \a not to say that the Act is perfect either in concept or implementation. No 
doubt there are some utility companies who pay higher nreight rates than others. 
And there are others who nave low rates but wish to have still lower rates. The 
desire to have lowest possible costs is an economic fact of life. And for us the en- 
chanced opportunity for competition for competition in some areas has resulted in 
reduced revenues and loss of market share. 

Nonetheless, the Staggers Act seems to be working as it was intended and without 
any economic dislocations or impairment of functions o£ U.S. power generation. Any 
acyustments that need to be made here and there can be accomplished through ne- 
gotiations between railroads and shippers groups or by Interstate Commerce Com- 
mission determination. I believe that almost any grievance we have with our utility 
or mine customers can be satisfactorily resolved through the n^otiation process. I 
know that because Fve been actively involved at such negotiation tables and Fve 
seen it demonstrated over and over in the past several years. 

With regard to allegations by special-interest groups concerning mcgor ''abuses'' 
caused by the Act, I believe this committee should pay special attention to the stud- 
ies by D.O.E. and our agencies which have found little, if any, evidence to suggest 
that deregulation has led to widespread price increases in relation to the underlying 
costs of r^ transportation. 

As a final comment on the subject of protections and benefits for the shipping 
public, I think it is important to remember that the Interstate Commerce Commis- 
sion still exercises relatively strong control over the level of rates a railroad may 
charge for hauling coal. The Commission has over the past several years carefully 
developed a set of coal rate guidelines to establish a national economic framework 
that meets the twin imperatives of maintaining a healthy railroad system while pro- 
tecting the producers and consumers of coal. This framework, while not perfect, 
does appear to be workable and appropriate to the accomplishment of our national 
transportation goals as well as our national energy goals. 

SUMMARY 

Before the Staggers Act, the U.S. railroad industry was in dire straits; and had 
that condition gone unremedied, the deterioration would inexorably have spread to 
the coal industiy and the electric utility industry both of which depend heavily on 
rail transportation. Now, five years after the Act, the coal producers and utilities 
have a much healthier and more efficient railroad system to rely on and have the 
benefit of stable costs and contractual protections. In light of this record, there is 
nothing to warrant legislative change. 

Senator Packwood. Thank you. 

Mr. Cooper, what was it that you said about Burlington North- 
em and 450 out of 1,000 in return on equity? I did not quite get 
your statement. 

Mr. CJooPER. Basically I went through a list of indicators of the 
relative performance of Burlington Northern and the 1,000 compa- 
nies that appear in the annual survey of industry conducted at 
Forbes magazine. There is a series of indicators, and Burlington 
Northern outperformed about 450 of the 1,000 largest corporations. 

Senator Packwood. On what? 

Mr. Cooper. On return on equity. 

Senator Packwood. So that 550 did better than they did? 

Mr. Cooper. 550 did better. Then, of course, on the other indica- 
tors, Burlington Northern outperformed more than half of the 
other 1,000. 

Senator Packwood. But return on equity is a good standard? 

Mr. Cooper. Return on equity is a good standard, absolutely. The 
question then is, is a performance right in the middle of those 1,000 
companies indicative of a corporation that needs to double its prof- 
its? Suppose you would look at every other corporation on that list 
and apply the ICC's revenue adequacy standard. What you would 
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have to conclude is that at least half and probably a lot more of the 
largest corporations in this country are revenue inadequate. 

To me that is not a sensible conclusion for a rate-making or reve- 
nue adequacy 

Senator Packwood. Is the standard of revenue adequacy that the 
Interstate Ciommerce Commission uses the same one that State 
public utility commissions use? 

Mr. Cooper. It is not for a number of financial and accounting 
differences, as I imderstand it. Certainly the ICC includes deferred 
taxes in the rate base. And therefore it allows the utility or the 
rsdlroad in this case a return on that. Other r^ulatory bodies do 
not. Other regulatory bodies scrutinize the rate base. They exclude 
investments that are not used and useful. The ICC does not do 
that. 

On those two points, at least, it makes a very large difference. A 
third difference is that other regulatory bodies do not use the cur- 
rent cost of debt. They use the imbedded cost of debt. The actual 
obligations that a utility has at a moment in time is a mix of old 
debt and new debt, and depending on how the rate of inflation is 
moving, the actual obligations you have will be different than your 
new obligations. 

In the case of the railroad, that overstates the revenue require- 
ment. 

Senator Packwood. Let me ask you a further question. Most of 
us in Congress frequently use the Congressional Rese€u*ch Service, 
and find it pretty good. They do not have any ax to grind. Thpy 
have not drafted any legislation. They do not have a stake in any 
policies. I am curious about their report, and I am quoting, "in 
terms of the railroads, the profit results still are not better than 
saving money in an interest-bearing checking account. 

Such accounts 3deld about 5.2 percent. Is that an accurate state- 
ment? If so, is it an obtuse statement that somehow hides some- 
thing? 

Mr. Cooper. It hides a number of things. One thing — it is some- 
thing that the ICC continues to do — is that is the average for all 
railroads, and we know that there are a number of very financially 
unsound railroads out there. Just look at what people are saying 
about the acquiring railroads in the Conrail divestiture. 

The problem is that the major coal-hauling railroads do not have 
that kind of performance, so that average is completely misleading. 
You have to look at the individual railroad. 

Second, that figure is based on these accounting peculiarities, if 
you will, at the ICC. These unique decisions that the ICC has said 
we are going to account, we are going to estimate revenue adequa- 
cy in this way. 

Senator Packwood. You are saying the Congressional Research 
Service just took the ICC's definitions. It did not look behind them? 

Mr. Cooper. I believe, and I have not had a chance to look, and I 
will be glad to give you a detailed analysis of what that document 
contains if it is written in a document, but it sounds to me as if 
they have simply adopted the revenue adequacy determination of 
the ICC, which says that Norfolk Southern has missed its cost of 
capital by 10 percentage points. 
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If you look at the financials of Norfolk Southern, there are 
aknost — companies in this nation would love to have those num- 
bers. So it sounds to me like they have simply adopted what I con- 
sider to be the accoimting fictions of the IOC. 

[Hie following information was subsequently received for the 

record:] 

Consumer Federation of America, 

November 18, 1985. 
Smator Robdet Packwood, 

Surface Transportation Subcommittee, Committee on Commerce, Science and Trans- 
portation, U.S. Senate. 

Dear Sksator: Let me again express my deep appreciation for the opportunity to 
testify before the Committee on Surface Transportation on the implementation of 
the Staggers Rail Act of 1980 and for the opportunity to respond in detail to one of 
your questions which gets to the heart of the matters before the Committee. I ap- 
plaud jTOur dSbrts to sort out the plethora of conflicting statistics that have circulat- 
ed in recent months. 

My critique of the Congressional Research Service (CRS) study presented in this 
letter and the attached ^ memorandum should set the record straight once and for 
all <m several of the most important points of contention between the Consumer 
Federati<m of America (CFA) and both the Interstate Commerce Commission (ICC) 
and the Association of American Railroads (AAR). 

As I suspected at the time of the hearings, the CRS study to which you referred 
("The Profitability of Railroads After Enactment of the Staggers Rail Act of 1980", 
May 8, 1985) is simply a regurgitation of statistics compiled by the I(X and the 
AAR. 

The statistics and arguments of these two organizations have been adopted in the 
CRS study en toto. The study contains no critical assessment or analysis of the data 
and absolutely no consideration is given to any of the specific questions raised over 
the past several years about the accounting practices of the I(X and the anal3rtic 
ploys of the AAR. As a result, the document is unbalanced, has little anal3rtic value 
and certainly can not be a basis on which Congress can decide the important policy 
questions presented to the Committee at the hearings. 

Consider the foUowing examples. 

The CRS study asserts that, because of their financial condition, the railroads 
have been forced to rely on debt to meet capital needs. In truth, the exact opposite 
has been the case. The industry has been reducing indebtedness and the msgor coal 
hauling railroads now carry less debt as a percentage of capital than the average 
large industrial corporation in the economy. 

"Die CRS study relies on industry average income and profit figures, thereby ob- 
scuring the fact that the nugor coal hauling railroads are much more profitable 
than non-coal hauling railroads. Whereas the msgor coal hauling railroads (the Bur- 
lington Northern, CSX, and the Norfolk Southern) earned about 62 percent of the 
before tax profits and 53 percent of the after tax profits of all railroads, they have 
only about 45 percent of all rail assets and 35 percent of all rail debt. 

The CRS study fails to note that in evaluating the financial conditions of the rail- 
roads the I(X uses accounting procedures applied by no other body in either the 
public or private sectors. These procedures overstate the revenue needs of the rail- 
roads by several billion dollars. 

The study endeavors to reach conclusions about the profitability of the railroads 
and of the movement of specific commodities without ever analyzing the cost of 
service. Virtually every conclusion that the study reaches about profitability is re- 
versed when cost conditions are considered. 

After months, in some cases years, of chicanery on the part of the railroads and 
the ICC, the recent oversight hearings have put the spotlight on a small number of 
important fiaws in the IOC's implementation of the Staggers Act— problems which 
were completely ignored in the CBS study. 

I urge the Committee to move forward with legislative hearings so that a few, 
carefully targeted amendments can be enacted to remove the serious blemishes on 
an otherwise excellent piece of legislation. I hope that this critique of the CRS has 
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clarified the issues before the Committee and I stand ready to assist it in any way 
possible in its deliberations. 
Sincerely, 

Mark N. Cooper, 

Energy Director. 

Senator Packwood. Now, let me turn to Mr. Flanders. The De- 
partment of Energy says, and here I am quoting their study, that 
rail coal rates have increased only modestlv, about 0.5 percent a 
year above inflation," and that, again quote, 'no evidence that rail- 
roads have imposed abusive rates on coal since 1980." 

Is there any basis for their statement? 

Mr. Flanders. Well, again, as the gentleman just mentioned 
here to my left, I think they are using averages. 

Senator Packwood. They are using averages. 

Mr. Flanders. You will recall the specific numbers that I used in 
my case for our consumers, that has gone up over 200 and some 
percent in 5 years, and that is real facts. That is what has actually 
happened to us. We are pa3dng better than double what all the 
other similar carriers in the west are paying. 

Senator Packwood. What I am trying to find is whether we have 
just a few isolated horror stories. I am not saying because there are 
only 5 or 10 percent that are horror stories we do nothing, but I am 
trying to find out if it is 5 or 10 percent, or whether it is generic. 

The Department of Energy comment would seem to say that on 
the average, coal-hauling rates have not gone up. 

Mr. Flanders. That is what the report does say. We were one of 
the nine utilities that was included in that survey, and they have 
the real facts and the real numbers, and how they drew the conclu- 
sion they did is beyond me. I think there is more than 5 or 10 per- 
cent. Senator, of horror stories. There are quite a number of horror 
stories out there. 

Senator Packwood. You were one of the nine they studied, and 
even with the extraordinary increases you had, they still came out 
with that average. 

Mr. Flanders. Yes, sir. 

Senator Packwood. Senator Long. 

Senator Long. Mr. Flanders, did not the Staggers Act give the 
railroads the right to shut down service where it is not making 
enough money to justify the service? In other words, one of the 
things we did in the act was to allow them to discontinue service 
where they are losing money. 

Mr. Flanders. Yes, sir. I don't really think there is anything 
particularly wrong with the Staggers Act, but you have to explain 
it to them with a bigger board. That is all you need. 

Senator Long. It seems to me as though you are putting your 
finger right on the point. I supported the Staggers Act, and I am 
not complaining about these fellows coming in here all happy 
about it. No one is complaining about that. I am happy about it, 
too. We permitted the railroads, for example, to discontinue service 
in areas, as I recall it, where they are not msddng enough money to 
justify having the service at all. 

We permitted the railroads flexibility in adjusting rates upward 
and downward to where they thought that would help their situa- 
tion, rather than have them fool around with the ICC, and I am 
not complaining about all that. However, we could see that there 
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are certain situations such as vours, the one that you just finished 
telling us about, where the railroads would be in a position to rape 
captive customers and captive shippers and captive consumers, and 
we tried to do something about tnat. I think the record will show 
that that was what we tried to do, but if you look at the way the 
I(X! has handled the act, it simply failed to do the job. Is that not 
about the size of it? 

Mr. Flanders. Yes, Senator, I think that is so. As I referred to it 
in my presentation, we won one battle. The administrative law 
judge said, yes, the^ should lower the rate, $10.88, pay reparations. 
That was a neat victory. They vacated the thing, and they raised 
the rates. 

Senator Long. Now, if the Commission had construed the law 
the same way that that examiner did, you would not be here com- 
plaining, I taJ^e it. 

Mr. Flanders. No; we would not. If they could follow the Stag- 
gers Act, I think, as Congress intended, I do not think there would 
be that big a problem, lliev say talk to these railroads. Have you 
ever n^otiated with yourself? I mean, there is no negotiations. 

Senator Long. Let me ask you. Dr. Cooper, are you familiar with 
what our intent was when we passed the Staggers Act, particularly 
with the amendment that I offered, to try to do something about 
this captive customer situation? 

Mr. Cooper. The Consumer Federation and I personally worked 
on that legislation. We had, we believed that it was intended to 
provide a balance. Obviously, the ICC has read and interpreted it 
differently. We believe that what we are proposing in the Con- 
sumer Rail Equity Act, which — I recognize that Congress does not 
like to legislate details for a regulatory agency, but here are a few 
details that we are proposing that are completely consistent with 
the regulatory approaches of other agencies which we think will 
force the ICC, even an imwilling ICC, to implement what we 
thought was the intention of the act, particularly the captive ship- 
per protection. 

Senator Long. If I had had my way, that particular language 
would have been easier to construe to your advantage. We had to 
compromise with Senator Cannon to get what we have. He is a con- 
sultant to the railroad industry right now, and I am not complain- 
ing about all that. He is a very fine man, and they have every 
right to employ any consultant they want to. But my point of view 
and his were not the same. It was a compromise. Unfortunately, 
the way that the Commission has construed the matter, I think, as 
far as I am concerned, has not been in line with what I had in 
mind. 

For example, can you imagine anything as ridiculous as this 
stand-alone test? In order to get relief, you have to prove that you 
can build a railroad, run a raUroad, and operate shipping nothing 
but your product on it. For example, if you are a coal shipper, you 
have to prove that you can build a railroad, haul the coal, and op- 
erate between the point from which you are shipping and the point 
to which you are delivering the coal if you are shipping nothing 
but the coal, and that you can do all this more cheaply than the 
railroad could — and the railroad has many other products that it 
can haul. Can you imagine anything more ridiculous than that? 
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Mr. Cooper. Let me turn it around and put it the other way. If 
you look at this particular rate proceeding, here is a rate proceed- 
ing in which the costs of the service, the actual real cost of the 
service never enters. You can imagine why ratepayers do not feel 
that they are getting a fair shake when here is the proceeding to 
establish a reasonable rate and the actual cost of providing the 
service never enters, and so that is why we are proposing that at 
least one of the things, at least to get it into the room so that ev- 
erybedy can see it and say, well, here is what it costs to deliver the 
service, and there will be differences of opinion, as there are in 
every regulatory proceeding, about how much exactly it costs, but 
at least get an estimate of what it actually costs to provide the 
service into the hearing room so that people can look at it and say, 
well, here is what it costs, and here is what it is costing the other 
guy, so that you can have some sense of where your rates are in 
relationship to the real cost of providing the service. 

Senator Long. Now, prior to the time we passed the Staggers Act 
were not the railroad^ entitled to make a fair return on their in- 
vestment? 

Mr. Cooper. I believe the railroads were, and those railroads that 
shipped coal, even in the 1970's, were not in dire financial straits, 
but some sections of the industry were, but if you have coal, and if 
you have had coal and bulk commodities, even in the 1970's, that 
dark period of railroad history, you were not doing all that badly. 

Senator Long. The point I want to make is that at least back 
imder the old law, those about whom we are speaking here, those 
captive customers, would have at least had a remedy. Now, it 
would seem to me that when we in effect took the remedy away 
from them with the Staggers Act, we should have given them 
something in return that would give them at least some hope. In- 
stead, they get what Mr. Flanders describes, where you come in 
and say, this rate is ridiculous, or outrageously high, and by the 
time the Commission gets through, the rate is doubled. Did they 
double it, Mr. Flanders, or somewhere in line with that? How much 
was the percentage increase by the time they got through with 
you? 

Mr. Flanders. Over about 7 years, it has been almost 300 per- 
cent, but you were referring to the stand-alone a while ago. I have 
preliminary figures, and they are not factual, that we could comply 
with the stand-alone and pay less than they are presently charging 
us right now imder that preposterous theory. 

Senator Long. And you cannot get the benefit of that? 

Mr. Flanders. I have preliminary numbers that we have done, 
our consultants have, but on the stand-alone approach our rate 
would be less than it is right now. 

Senator Long. And you, as I do, regard the stand-alone cost as 
being pretty ridiculous? 

Mr. Flanders. Yes, sir, I do. 

Senator Long. Do you agree with that, Mr. Bellum? 

Mr. Bellum. Yes; I do. In most of the areas, as you well know, 
the coal industry, is served by single railroads. In the first place, it 
would be virtually impossible to build a parallel road in the hol- 
lows of eastern Kentucky. The cost would be prohibitive even if you 
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could. And your rail rate would be extremely high, so the stand- 
akme basis for determining rate reasonableness is ridiculous. 

Senator Long. Thank you. 

Senator Packwood. Senator Rockefeller. 

Senator Rogkefellkr. Mr. Chairman, with your permission I 
would like to enter a statement in the record. 

Senator Packwood. Without objection. 

[The statement follows:] 

Opining Stateiont by Senator Rockkfkller 

Mr. Chairman, as we begin a second day of oversight hearings on the effect of the 
Staggers Rail Act, I just want to reiterate my intention to press vigorously for legis- 
lative hearings in the Commerce Committee. In my view, the ICC, while implement- 
ing the law very, very weU from the perspective of the railroads, has been derelict 
when it comeB to protecting captive shippers, especially this nation's hard-pressed 
ooalahippenL 

Mr. Ghairman, I am particularly dismayed that the ICC witnesses on Friday 
would say that th^ have heeded the resolution prepared bv the Chairman of the 
Comiiiittee, Mr. Danforth. While it may be true that the ICC has ''addressed" each 
item of abuse — ^revenue adequacy, market dominance, rate reasonableness and com- 
petitive access— th^ have done precious little to correct their outrageous interpre- 
tation of the law pauased by Congress. In fact, I find that only in the area of the test 
on '^market dominance" has the Commission done anything close to what the Dan- 
forth resolution prescribed. 

Mr. Qiairman, while there are those who would say, "lets give the ICC some more 
time," I think the time for waiting is over. Five years of abuse of the law is long 
fty^^M^, and far too long for the consumers and shippers of this nation to have 
waited. Certainly, this Committee should not stand stul while monopoly profits are 
extracted from consumers of electric power and from a coal industry flat on its back 
and struggling to survive. 

I urge we move ahead to debate and pass the Consumer Rail Equity Act. 

Senator Rockefeller. Mr. Hertog, what is your bond rating at 
the present time? 

liu*. Hertog. I cannot recall exactly what it is at this point in 
time. I can get that for you and supply it to the committee if you 
would like. 

Senator Rockefeller. Do you have somebody back there that 
could get it for you quickly? 

Mr. Hertog. No, sir. 

Senator Rockefeller. All by yourself? 

Mr. IbRTOG. No. 

Senator Rockefeller. Is your bond rating a weak one? 

Mr. I^RTOG. No, it is a strong one. 

Senator Rockefeller. Do you have any idea about the level of 
dividend that your stock has paid in the last year or so? 

Mr. Hertog. I think the dividend level at this point is $1.40. 

Senator Rockefeller. And over the last 3 or 4 years it has been 
in that range? 

Mr. Hertog. It has been less than that. 

Senator Rockefeller. It is an average? 

Mr. Hertog. Yes. 

Senator Rockefeller. Do you know of any railroad in this coim- 
try that is revenue adequate as deemed by the ICC? 

Mr. Hertog. No, sir. 

Senator Rockefeller. Why? 

Mr. Hertog. Because the earnings level they have achieved is 
not such that it is equal to the current cost of capital. 
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Senator Rockefeller. When Conrail is being looked at by Nor- 
folk Southern, where Norfolk Southern has purchased a van line, 
when a railroad has bought into an airline, when Chessie has pur- 
chased a barge line, when Norfolk Southern has reduced its debt 
from about $1.5 billion to $800 million in the last ye€Lr or so, do 
those actions indicate that the railroads are on the verge of reve- 
nue adequacy? 

Mr. Hertog. Those kinds of trends are certainly favorable from 
an economic standpoint. I do not know whether to characterize it 
as being on the verge of anything in particular, sir. 

Senator Rockefeller. I understand. Do you have any idea how 
much short of revenue adequacy you are as judged by the ICC? Or 
what you have to do or be or get to be revenue adequate? 

Mr. Hertog. I cannot express it except in these terms. I believe 
that our return on assets last year was about 10.2 percent. 

Senator Rockefeller. You indicated that you had laid off how 
many workers? 

Mr. Hertog. We had a work force of about 60,000 people that 
has been reduced to just slightly under 40,000. 

Senator Rockefeller. Would you not agree, insofar as you know, 
that even by the end of 1983, utilities as opposed to railroads 
owned, as they had not before, some 33,000 more railroad cars, rep- 
resenting a tenfold increase in the past 10 years in that figure, and 
had made substantial investments in terminal facilities, loading fa- 
cilities, and other facilities of this sort, costs which were at one 
time borne by the railroad, but which recently have been borne by 
the utilities, thus having an effect upon the costs to the railroad? 

Mr. Hertog. I would have no quarrel with those nimoibers, Sena- 
tor. 

Senator Rockefeller. When the ICC was before us, they indicat- 
ed that railroad rates had fairly much kept in touch with inflation. 
And they held up a chart, in fact, to so indicate. 

Now, my point was that there has been, I believe, on the part of 
the railroads — you are using 12 percent fewer locomotives, approxi- 
mately 11 percent fewer cars, and 31 percent fewer workers, all of 
which fit in with what you are saying. 

Mr. Hertog. Yes. 

Senator Rockefeller. Well, would it not be possible then that 
the actual costs to the railroad are really what is important here 
with respect to the rates that are allowed by the ICC? The rates 
are one thing, but then as they compare to the cost to the railroad, 
it seems to me that there could be a very substantially different 
line, that line being called profit, the difference between the cost to 
the railroad and the rate that the ICC allows to be charged? 

Does that sound unreasonable? 

Mr. Hertog. No; that goes exactly to the point I tried to make in 
my brief opening comments. The fact is that we have, in fact, im- 
proved our economic posture, but basically we have done that by 
reducing our costs. 

Senator Rockefeller. Is that necessarily being reflected in the 
rates allowed by the ICC in view of the efnciencies and the reduc- 
tions in cost to the railroad, which means less money paid out by 
the railroad, but maybe more money being paid by others? 
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Mr. Hertog. Well, as a matter of fact, since the maximum rate- 
making authority of the Commission is cost-based, if costs go down, 
the maximum level of rates we can permit will also go down. And 
so I would view that as being beneficial not just to the railroads 
but beneficial to the public as a whole. I think that what has hap- 
pened in the industry has served to keep rates lower than they oth- 
erwise would have been. 

Senator Rockefeller. Well, Mr. Hertog, as you were talking, two 
gentlemen at the table were shsddng their heads like this in won- 
derment. Why you think that people like myself from States like 
West Virginia which are entirely dependent upon rates that are 
charged on a shipment of coal, the coal companies and the Nation- 
al Coal Association, which I assume is not an ad hoc committee but 
an association of reasonable seriousness, Mr. Flanders, who I 
assume has come quite a long way, and Mr. Cooper, who has been 
here to testify many times, are making all this fuss? Why is it that 
Burlington, Norfolk Southern, Chessie and others of those big rail- 
roads say the Staggers Act is working well, and everybody else says 
it isn't. 

Mr. Hertog. Because I think they come here with a sincere con- 
viction that from their vantage point there are these disadvantages 
to them. I do not question their coming here at all. 

Senator Rockefeller. One final question, Mr. Chairman, if I can 
indulge myself. Mr. Bellum, or Mr. Flanders, or Mr. Cooper, it is 
hard to judge these issues based upon region by region. If the ICC 
were enforcing market dominance and the other standards as the 
act was intended to be enforced, what would you suggest could be a 
range of rate reductions? How many dollars less per ton in some of 
the Appalachian regions or other areas might there be? Could we 
be talking $2, $3, $4, $5 a ton if the ICC were doing their job as we 
think it ought to be done? Any one of you? 

Mr. Bellum. Well, I guess the only thing I can relate to is the 
kind of rate reductions that we have received where there has been 
competition between railroads, and we have in the coal industry 
seen rate reductions ranging from probably $3 or $4 a ton up to 
almost $10 a ton, where there has been competition between two 
railroads. 

I guess that would lead me to believe that there is a potential of 
reducing rail rates in the areas where you have captive shippers 
and you do not have competition if that was monitored properly by 
the ICC. 

Senator Rockefeller. Understandably, the ICC does not reduce 
rates. It ensures that they do not go up. So finally, Mr. Chairman, 
Mr. Hertog, your bond rating, sir, is double A. 

Senator Packwood. Senator Kassebaum. 

Senator Kassebaum. Mr. Chairman, I would be glad to yield my 
time to the coal interests. I am waiting for the grain panel. 

Senator Packwood. That does not mean you get double time. 

Mr. Hertog, you heard Mr. Flanders' story. Indeed, he knows 
what his rates are, and they have gone up alot. Why? I know it is 
not your railroad, but why have they gone up so much? 

Mr. Hertog. As you point out, it is not my railroad. I would sus- 
pect that to some degree they have been able to work out an ar- 
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rangement where the coal, instead of being shipped in single car 
lots, was perhaps shipped in trainload lots. 

Senator Packwood. Who is they? 

Mr. Hertog. They being the railroad and the shipper collective- 
ly. Under those circumstances, the transportation can be provided 
much more economically, and that in and of itself can justify a de- 
crease in the rate. Certainly the factors of competition 

Senator Packwood. But rates have gone up for Mr. Flanders. 

Mr. Hertog. I am sorry. I was talking about the gentieman who 
suggested that the rates had fallen by as much as $3 to $10 a ton. 

Senator Packwood. Maybe I am not following the answer. Mr. 
Flanders, your rates have gone up dramatically? 

Mr. Flanders. Yes, Senator, that is true, and his feeble excuse 
for another rail carrier is a bimch of baloney. We own all of our 
cars. We load in unit trains. We got 2 whole hours to unload 100 
100-ton cars. We provide the maintenance. We maintain the cars. 
All they do is provide their "power," the power being a locomotive. 

Senator Packwood. What I am trying to find out, Mr. Hertog, is 
whether or not Burlington Northern has a similar horror story on 
any of their coal shipments as far as you know. 

Mr. Hertog. We have five disputes that continue, one of which is 
in the court, and four of which are before the Commission, where 
there are questions in four of those cases with respect to the ques- 
tion of whether or not the rates being charged are reasonable. In 
each of those cases, we have negotiations in progress, and I fiilly 
expect that within the next 6 months they will all be solved. 

Senator Packwood. In your judgment, what could cause Mr. 
Flanders' rates to go up so much over a relatively short period of 
time? 

Mr. Hertog. I do not know the circumstances he is involved in 
beyond what I have heard today. It is difficult for me to comment 
on that. 

Let me say this also, if I may, Mr. Chairman. When we currentiy 
have about 75 percent of our coal movements under contract, these 
are contracts that have been negotiated in arm's length bargaining 
with our customers. We have a considerable amount of the balance 
of our coal that is under negotiation. There is no doubt in my mind 
but that as time goes on, the vast majority of our coal is going to 
move under contract terms. 

Senator Packwood. Do the contracts have any escalation 
clauses? 

Mr. Hertog. Yes, they do. 

Senator Packwood. Based on what? 

Mr. Hertog. They are based on cost changes. 

Senator Packwood. Your cost changes? 

Mr. Hertog. They are based on cost changes for prices that 
affect the railroad industry, labor, material, fuel, things of that 
sort. 

Senator Packwood. Anything else? 

Mr. Hertog. No, I think those are the principal elements. They 
are called marketbasket kinds of escalators. 

Senator Packwood. There is sort of a consumer price index for 
the railroads in terms of what your costs are, only labor is thrown 
in as one of the costs. 
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Mr. Hertog. That is correct. 

Senator Packwood. Senator Long. 

Senator Long. When you speak about negotiating contracts, Mr. 
Hertog, here you have a captive customer sitting there, and he has 
either to use your railroad or to go out of business, and he knows 
from his lawvers advising him wnat his chances are if he goes to 
court— just like your lawyers are advising you that your gang has a 
1,000-percent win record, he knows that his crowd has a 000 record 
because of the way that law is being construed at the Commission. 
What chance does he have to negotiate a good contract where he 
has quicksand imder him, and you have a good, firm foundation, 
because your gang is winning in that court, before that Interstate 
Commerce Commission? 

Mr. Hertog. First of all. Senator, they are not all captive cus- 
tomers. Some are not captive customers. 

Senator Long. I am not talking about those. I am tcdking about 
the captive customer. What chance does he have to n^otiate a 
good contract when you have him at your mercy and he knows 
that if he goes to court, his lawyers tell him, he is going to lose 
before the ICC? 

Mr. Hertog. I think he has an excellent chance in at least two 
respects. Senator. One is that he may be captive today, but that is 
not necessarily what his situation is going to be tomorrow. He 
could well develop an opportunity for competition. 

Second, he affords an opportunity to give the railroad a chance 
to participate in his business on a long-term basis, and thus better 
amortize the very substantial investments that a railroad must 
make in order to equip itself to handle this business over the long 
term. So those are at least two things that he should bring to the 
table. We look upon those as being very important. 

Senator Long. Would you care to comment on that, Mr. Cooper? 

Mr. Cooper. When you talk about that he will not be captive to- 
morrow, and that is the central difference between the people who 
are screaming hooray about the Staggers Act, and most of it is 
working well, and the captives, and particularly the electric utility 
consumer, we are talking about 30- and 50-year pieces of property. 
Coal-fired powerplants have proven to have tremendously long life 
spans, and you cannot pick them up and move them, and if you 
now start trying to run electric utilities by picking and choosing 
which plants to fire up on the basis of a coal rate out here, what 
you are doing is destroying the logic of that system. You are letting 
a little bottleneck monopoly, but it costs plenty, drive what is a 
very large fixed plant with a very long life. 

So, sure, some people may go off line as a coal plant retires here 
and there, but by and large we have a backbone in this country of 
coal-fired electric utility plants that you can't move and you can't 
monkey with too much with economic dispatch, tr3dng to fire this 
one up so you can force BN to n^otiate a lower rate with you. It is 
a little haid to pull that kind of stuff. If you are Sears or others 
who have lots of stores and lots of plants, and you can threaten to 
move your business around, fine. But here you have got a very, 
very different problem. 

And the difference is demonstrated in — he has got 75 percent of 
his business imder contract. He has also had the one and only one 



Digitized by 



Google 



222 

case of an increase in competition. There is another raih*oad in the 
Powder River Basin, and that will get you a lot of contracts, and by 
God, those contracts are being signed 30 and 40 percent below the 
rates that were in place the day before. There is nothing like real 
head-to-head intramodal competition to discipline rates. 

Senator Long. What is your reaction, Mr. Flanders? 

Mr. Flanders. I thoroughly agree. You c€umot pick up and move 
a powerplant. Additionally, if you are going to try to negotiate with 
someone who has all of the ammunition, they have as an example 
access to your fuel supply contract. You have entered into a con- 
tract, say, with a mining company. They know they have got you. 

He says you can develop alternatives in southern Arizona? I do 
not know how the heck we are going to develop any kind of compe- 
tition. The thing that is mysterious to me, you never know the cost. 
You never get it in the room. And I sometimes wonder if they are 
smart enough to know their costs. Rates are based on competition. 
They have no relationship to costs. 

Senator Long. Thank you. 

Senator Packwood. Senator Rockefeller. 

Senator Rockefeller. Mr. Hertog, Senator Long and I are in 
total agreement on this and many other things. It occurs to me 
that his father at one point probably used to rail against something 
called rebating, which is something that my great grandfather used 
with great effectiveness, and which I think is applicable to your 
comments. 

Back then, the shoe was on the other foot. In that case, he, with 
the Standard Oil Trust, might have said to the railroad, you either 
ship my product at 10, 20 percent less of a price or else I will give 
it to somebody else, and the power and market dominance of the 
trust at that point was such that he never failed to gain a rebate. 

Now, there were those including Huey Long and many others 
who observed with care and fairness one said that that was quite 
unfair, and indeed by today's practices it was extremely unfair, but 
it was market dominance. They had no choice — the railroads, the 
railroads had no choice, and they always went along. Now, what is 
the difference, to follow on with Senator Long's point, if you have a 
single railroad coming into a single mine or a single source of oper- 
ation and the railroad purports to be negotiating in good faith, but 
with the friendly ICC at its back, it can charge basically what it 
wants. What power does the coal mine, the shipper, have to negoti- 
ate, as in the case of the rebate — the power is there in theory, but 
in practice it is entirely absent, is it not? 

Mr. Hertog. Well, I think that is where one of the differences lie 
as to whether or not the Commission in fact in implementing the 
market dominance provisions is doing so in a balanced fashion. We 
say it is. The opponents say they are not. But the points I tried to 
make before are 

Senator Rockefeller. Is not the theory of what I said a fair and 
accurate one in your own mind? Is the comparison not fair and ac- 
curate? 

Mr. Hertog. I have no problem with the theory you have ex- 
ressed. I think, though, that in many cases, perhaps not all cases, 
ut in man^ cases, even though competition does not exist at origin 
or destination or both, we see in the territory we serve, at least, 
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many things happening that are going to change that, and we keep 
that in mind, and we think that is an important tool for the ship- 
per to use in his negotiations, and he uses it. 

Se(x>nd, there are other coals served by other carriers in other 
territories that are very competitive in many cases. Third, we see a 
lot of competition in the territory we served from power that is 
generated through hydroelectric sources in Canada. And that is a 
very significant competitive factor. There are all sorts of competi- 
tive things that we find, at least — perhaps we are looking at this 
wrong, but we find at least that shippers bring to the bargaining 
table when we negotiate a contract, and we take those into consid- 
eration. 

Senator Rockefeller. Thank you, sir. 

Mr. Cooper, do you support the reregulation of railroads? 

Mr. Cooper. What we are talking about here is not reregulation. 
I have called it relegislation. We legislated the Long-Cannon 
amendments. We legislated captive shipper protections, and we did 
not get them, and so if you look at what has been proposed 

Senator Rockefeller. I am really looking for you to say no. 

Mr. Cooper. We proposed a piece of legislation which is going to 
tell the rrC to do something. 

Senator Rockefeller. But it is not going to be reregulation? 

Mr. Cooper. It is not reregulation. We are not going to regulate 
any more rates. We have not lowered the jurisdictional threshold. I 
remember 6 or 7 years ago we talked about 160 and actually passed 
it in the House once in one vote, but we have not touched that ju- 
risdictional threshold. No more rates are subject to regulation. 
How can that be reregulation? We have simply stipulated how you 
calculate revenue adequacy. We have said exclude deferred taxes 
from the rate base. Is that reregulation? No, that is simply saying, 
here is an accounting principle to apply. So, you go down the list of 
the seven or eight. We have shifted the burden of proof. It is the 
same r^ulation, but a different guy has to prove rates are reasona- 
ble instead of we have to prove them unreasonable. That is not re- 
regulation. That is simply changing the playing field. 

Senator Rockefeller. Understood. Exactly. Do you think that 
railroads should be allowed to engage in differential pricing? 

Mr. Cooper. Absolutely. If you accept the jurisdictional threshold 
of 180 percent, you have accepted a very stiff dose of differential 
pricing, and there may be some very specialized railroads that do 
not even need a threshold that high, but 180 is a very stiff dose 
of 

Senator Rockefeller. Now, accepting your no and your yes on 
those two questions, there are those who say that anyone who sup- 
ports the Consumer Rail Equity Act is in fact supporting reregula- 
tion of railroads and an end to differential pricing, and I would like 
you to say why you think that that piece of legislation does not in 
fact do that, but more importantly, gets at a specific, narrow area 
under the Staggers Act which needs to be pinned down. 

Mr. Cooper. I have spent the last 8 months exchanging press re- 
leases and research reports with those people who say we want to 
regaLate. If you accept 180 as the jurisdictional threshold, you have 
accepted differential pricing. We e not even placing a cap on 
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differential pricing. The rates can go higher. What we want is a 
process that is fair. 

So if you get 190 or 200, fine, but let it come from a process that 
shows the costs, the way the burdens have been allocated to others, 
and that there are not cross subsidies or inefficiencies, so that we 
are not against differential pricing. We think differential pricing, 
which is a very — a different kind of power that has been granted 
by this Congress, because differential pricing is not the dominant 
form of pricing. It tends to be associated with monopoly power. 
When Congress says you can differentially price, it should say, be 
very careful, and that is what we say. We want the ICC to ensure 
that railroads are very careful when we use this power of differen- 
tial pricing. 

Senator Rockefeller. Thank you, Mr. Chairman. 

Senator Packwood. Senator Ford. 

Senator Ford. I am almost afraid to ask Mr. Cooper a question. 

Mr. Cooper. When you get 1 consumer and 30 or 40 industry 
people 

Senator Ford. I agree with you. 

Mr. Chairman, I apologize for being late. I have read the testimo- 
ny. 

Mr. Hertog, is it cheaper to haul by rail or truck, on the aver- 
age? 

Mr. Hertog. For large volumes of coal, if that is what you are 
speaking of, sir, I would think that rail would be cheaper. 

Senator Ford. Why then would those in Appalachia from 
Letcher County, Perry County, deep in the heart of Appalachia, 
ship their coal out of there by truck and then to Dayton and into 
Indianapolis? 

Mr. Hertog. I do not know. I assume that overall it is more eco- 
nomic to do so, but I really do not know the answer. 

Senator Ford. The answer is coal rates. I saw a big full-page ad 
in the paper here yesterday or the day before — maybe it was 
Friday — which said that 48 percent of all the tonnage hauled by 
that railroad was co€d, 48 percent of all the tonnage. We have a 
problem. Senator Rockefeller and I. We do not have any problem 
about being revenue adequate, however. That was a good joke you 
made the other day. I just want to reemphasize that, Mr. Rockefel- 
ler. 

My basic problem with the Staggers Act is, I think, borne out by 
the suits that have been filed and by the decisions by ICC. Those 
suits basically have been filed because the ICC did not comply with 
the Staggers Act. There were very few dissenters at the Commis- 
sion — only one — and I believe one dissenter's seat is being eliminat- 
ed. We will have four or five to nothing votes for railroads and 
against the shippers. 

What we are trying to do, or at least what I am trjdng to do, is to 
leave everything alone where there is competition. I think that is 
what Mr. Cooper is trying to say. Where we do not have competi- 
tion, somebody has to step in and help those smaller operators. Do 
you have any objection to that? 

Mr. Hertog. No, sir, as long as, as I indicated earlier, we have a 
balanced approach here. We have no objection to that. 
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Senator Ford. We talk a lot about the Long-Cannon provisions, 
and one of those provisions, I thought, said that you do not use one 
product to make up for the loss from other products. However, 
when you begin to look at our part of the coimtry, our product is 
making up a lot of losses, because, you know, the rates are deregu- 
lated for coal that is going to be exported. Lots of decisions have 
been handed down, and some have been turned around. But if the 
IOC had its way, those shippers would never have had an opportu- 
nity. So many small shippers do not have the accumulated wealth 
to take on a long, protracted case, lasting 3 to 5 years. So, I am not 
trying to put anybody out of business. 

I would just like for some others to stay in business, and I would 
like for those who are trying to make it to have an opportimity for 
something that is fair and reasonable, particularly when you are a 
captive shipper, as in my part of the country — I am maMng more 
of a statement than a question. I see those operators with coal 
trucks hauling coal as far as Hazzard, KY, and to Dayton, OH. And 
one round trip a day is all that truck can make. That bothers me a 
great deal. 

When we find an operator that buys the cars, has an old locomo- 
tive, goes down and picks up a unit train, takes it up to his tipple, 
fills it up, and takes it back to the train, then you have a subsidy 
for that railroad. They are not doing hardly anything. They are sit- 
ting down there and waiting for you. Then I watch one poor opera- 
tor pay the cab fair for the engineers from Cincinnati to way down 
into Appalachia. That was one whale of a cab fare, but he had the 
train loaded, and needed to get it out, and the utility wanted the 
coal — these sorts of things I live with, and I do not particularly like 
to live with those things. 

I have had shippers come into my office and talk about how 
great Staggers is, but when you begin to bring it down into their 
Uttle sphere, they are in the top 15 or 20 of the Forbes list or For- 
tune 500 — Forb^ does not have about half what he had last 
week — and they have competition, and they are big. That is what 
Staggers' reworking is all about. 

And I hope that we will be able to take action and some of these 
people will get the message that we are not trying to do anything 
to anybody. We just like to have the ability to let some folks live. 

Thank you, Mr. Chairman. 

Senator Packwood. Other questions? If not, gentlemen, thank 
you very much. 

Next let us go to a panel of Mr. Harding, Mr. Sexton, Mr. Oman, 
Mr. Burrill, and Mr. Bollard. 

Gentlemen, as I said to the previous panel, your statements in 
their entirety will be in the record. If you would abbreviate your 
oral statements to 5 minutes so that we can ask questions, and as 
you can tell, we have ample questions to ask. We would appreciate 
that. And unless you have otherwise arranged, we will go in the 
order you are on the panel. We will start with Mr. Hardy. Let us 
wait about 30 seconds while those who are leaving clear out of the 
room. 

[Pause.] 

Senator Packwood. OK, Mr. Harding, go right ahead. 
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STATEMENTS OF WILLIAM HARDING, CHAIRMAN OF THE TRANS- 
PORTATION COMMITTEE, NATIONAL GRAIN & FEED ASSOCIA- 
TION; STAN SEXTON, EVANS GRAIN CO.; DONALD G. OMAN, 
VICE PRESIDENT-TRANSPORTATION, SCOULAR GRAIN CO.; 
MIKE BURRILL, PRESIDENT, EUGENE F. BURRILL LUMBER CO.; 
AND HOMER BOLLARD, GENERAL TRAFFIC MANAGER, LOUISI- 
ANA PACIFIC CORP. 

Mr. Harding. Thank you, Mr. Chairman. My name is William 
Harding. I am vice president of transportation for the Louis Drey- 
fus Corp. of Stamford, CT. 

As chairman of the transportation committee of the National 
Grain and Food Association, I am here today to enter this state- 
ment on behalf of the National. 

National Grain and Feed is a voluntary association comprised of 
1,250 companies and 44 affiliated State and regional grain and feed 
associations that include more than 10,000 grain and feed compa- 
nies nationwide. The Staggers Rail Act has permitted carriers to 
adjust more quickly to marketplace developments, and has given 
railroads greater flexibility in marketing and ratemsddng, but 
there are many accompanying effects of this legislation that pose a 
real threat to a competitive marketplace and warrant close scruti- 
ny by Congress. The practical effect of the ICC rulemaking imple- 
mentation of the legislation leaves considerable doubt whether the 
balancing of carrier and shipper needs intended by Congress is 
being achieved. 

Our primary concerns are competitive access, private car access, 
and rail contracts. Concerning competitive access, we are seeing se- 
rious deteriations of intramodal competition that are intolerable in 
a free marketplace economy. Examples include the closing of joint 
rates and routes, cancellation of switching agreements, or setting of 
switching charges at exorbitant levels, and actions taken by rail 
C€UTiers to discourage the use of and fair compensation for shipper 
rail cars. 

A number of factors have contributed to the competitive access 
problem faced by grain shippers and their relationships to rail car- 
riers, but the main contributing factor is a lack of enforcement of 
current law on the part of the ICC and the increasing monopoly 
power on the part of the railroads resulting from rail mergers. 

Unlike the NIT League-AAR agreement on competitive access 
which calls for a complex and long litigative process in order to 
assume or assure a minimum amount of competition, we believe 
that competition, both intra and intermodal, should be a basic 
right of shippers, and where necessary, regulatory relief should be 
available and simple to pursue. 

To encourage effective intramodal competition, we believe 
amending legislation may be necessary to define more precisely the 
intent of Congress. That law should ensure, one, that railroads join 
in joint rates and routes where such routes are cost efficient, and 
to ensure at least one competitive rate and route between all 
supply and demand points. 

Two, that switching be guaranteed at all locations where possible 
and at a reasonable rate level. I might add that the NIT League- 
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AAR agreement does not seem to adequately address switching, if 
at all. 

And three, that carriers seeking to provide competitive rail serv- 
ice be permitted the use of terminal facilities, including main line 
tracks for a reasonable distcmce beyond terminal areas. As rail- 
roads attempt to deny access to their lines by competitive carriers, 
they also attempt to deny entry to private hopper cars in an effort 
to monopolize carriage in their own equipment. 

Throughout much of the 1970's, railroads' supply of covered 
hopper cars was chronically short, and both railroads and the ICC 
took steps to encourage shippers to supply their own cars. By 1982, 
44 percent of the entire fleet of jumbo hopper cars were shipper 
owned or leased. By 1981, export markets for grain began to soften, 
and a car surplus developed. Railroads began to tell their grain 
shippers that they could no longer operate their private cars or 
place restrictions on the use of those cars, even though the grain 
industry had in many cases acquired those cars under very long- 
term leases, up to 20 years in many cases. 

In 1981, a group called SCOT-S petitioned the ICC to institute a 
proceeding the goal of which was to assure an equitable distribu- 
tion of the economic burdens of a covered hopper car surplus. The 
ICC refused to entertsdn a request for any such rules. In the same 
year, SCOT-5 filed a formal complaint. An administrative law 
judge found last year that it would be unreasonable and unlawful 
for defendant railroads in the future to exclude entirely from their 
lines the privately owned hopper cars and directed the parties to 
n^otiate a sharing formula. 

The railroads filed appeals to the AU decision in October 1984, 
and after several unsuccessful attempts to bring the railroads to 
the n^otiating table, SCOT-5 replied to the railroad appeal in 
April 1985. The decision on this matter was due out in October of 
tlus year, but the Commission appears to be sitting on it. 

We bring these matters to your attention in the context of hear- 
ings focusing on the Staggers Act because we think that this issue 
represents another example of the Commission's unwillingness to 
encourage competition. Shippers need access to a viable source of 
competitive car supply. 

Concerning rail contracts. National Grain and Feed and the AAR 
have successfully reached an agreement, which we are hopeful, if 
adopted by the ICC, will offer relief to many agriculture shippers 
on the disclosure of rail contract terms. We believe that agreement 
reached, if fully implemented and enforced by the ICC, would 
afford shippers the access to contract information and the protec- 
tions originally intended by Congress in passing the Staggers Act. 

The agreement provides for additional disclosure of nonconfiden- 
tial information and contract summaries to allow shippers to better 
determine which contracts potentially affect them, and to prevent 
the vagueness and distortion presently so common in contract sum- 
maries. 

The agreement also provides for two avenues in contract discov- 
ery under second tier. First, discovery would be granted in cases 
where shippers demonstrate that they would be affected by con- 
tract, and the carrier offers no objection. Second, the agreement es- 
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tablished rules for submitting a discovery petition in cases where a 
carrier objects. 

In our view, enforcement of current and previous rules on first 
tier disclosure have been lax, allowing carriers to deliberately dis- 
tort summaries and to evade complainant action. We would urge 
Congress to monitor this situation to ensure that as with other 
rules, ICC enforcement is undertaken in such a way that congres- 
sional intent is being properly implemented. 

Thank you. 

[The statement follows:] 

Statement of the National Grain and Feed Association 

My name is William C. Harding. I am Vice President of Trcmsportation for the 
Louis Dteyfus Corporation of Stamford, Connecticut. As chairman of the Transpor- 
tation Committee of the National Grain and Feed Association, I am here today to 
enter this statement on behalf of the Association. 

The National Grain and Feed Association (NGFA) is a volimtary association of 
grain and feed firms ranging in size from the smallest coimtry elevator to the larg- 
est grain and feed complex. Included in its membership are country and terminal 
elevators, merchandisers, processors and exporters covering the wide spectrum of 
th^ grain and feed induistry. The Association's membership is comprised of 1,250 
companies and 44 affiliated states and regional grain and feed associations that in- 
clude more than 10,000 grain and feed companies nationwide. 

Over the past decade. Congress has enacted legislation to help revitalize the na- 
tion's railroad industry by reducing the regulatory presence of the federal govern- 
ment in the rail industry. The most recent legislation, the Staggers Rail Act of 1980, 
gave rail carriers substantially greater operating freedom in virtually all areas of 
their business — service, competition and pricing. With nearly five years of experi- 
ence with the implementation of the Staggers Act, shippers have experienced both 
beneficial and determintal impacts of this legislation. 

Permitting carriers to adjust more quickly to marketplace development has gener- 
ally led to improved rail service. Flexibility in rate structure has permitted rail 
rates to be more responsive to declining markets. But there are other accompan3dng 
effects of this legislation that pose a real threat to a competitive marketplace and 
warrant close scrutiny by Congress. In giving railroads greater freedom. Congress 
clearly intended to stnke a balance between the needs of shippers and carriers. The 
practical effect of ICC rulemaking and implementation of the legislation leaves con- 
siderable doubt whether this balancing of needs is being achieved. Our primaiy con- 
cerns are with competitive access, private car use and compensation, and rail con- 
tracts. 

competitive access 

Potentially the most onerous and anticompetitive actions by the nation's rail car- 
riers are those relating to the closing of joint rates and routes; the discouragement 
of traffic interchange through the cancellation of switching agreements or the set- 
ting of switching charges at exorbitant levels; and actions taken by rail carriers to 
discourage the use of, and fair compensation, for shipper rail cars. Such deteriora- 
tions of intra-modal competition are intolerable in a free market economy. 

The nature of both inter- and intra-modal competition in the rail transportation 
marketplace has changed dramatically over the past few years, as have relation- 
ships between rail carriers and shippers. Some of the changes have been decidedly 
favorable, while others have created severe economic hardship. But one fact has 
become increasingly clear. Namely, that competitive alternatives for rail shippers 
are becoming increasingly vulnerable to the actions and decisions of the rail indus- 
try in our present deregulated environment, and the opportunity for redress before 
the Interstate Commerce Commission continues to diminish. 

The grain industry has been p£u*ticularly hard-hit by the closure of joint rates and 
routes and the cancellation of increased cost of switching agreements. Numerous in- 
stances of inter-carrier disputes exist where the victim is the shipper who loses 
access to potentially profitable markets. The reason that this places such an eco- 
nomic burden on the grain industry is that we ship the mcgority of our commodities 
by rail and in most instances, grain elevator facilities find themselves dependent 
upon a single rail carrier for the transportation service. 
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In March 1983, the National Grain and Feed Association published a survey of 
grain transportation, which iUustrates the severity of the problem for grain ship- 
pers. The results of that survey indicate that not only is the grain industry heavily 
dependent on the rail mode, but to a great degree, grain shippers are dependent 
upon a single carrier within the rail mode. In met, of all country elevators in the 
sample that are served by rail, 94.3 percent are served by a single railroad. But, the 
problem does not end wiu coimtr^ elevators. Oiu* survey shows that terminal eleva- 
tors also are dependent to a significant degree on a single railroad for their trans- 
portation needs. In fact, 63.5 percent of these facilities that are served bv rail have 
direct access to only one rail carrier, but nearly half of these terminal elevators, 
that are served by one railroad, have the potential to take advantage of traffic inter- 
change within their city's switching limits is switching agreements are maintained 
by the railroads. Tliis demonstrates the importance of access to open switching to 
this segment of the grain industry. 

NGFA's survey shows that all types and sizes of grain shippers, regardless of geo- 
graphical location, can be afifected by the anticompetitive actions of the railroad in- 
dustry. But^ even if the scope of the problem were not as wide, those shippers that 
are dependent on a single railroad would be no less harmed. Given this situation, 
one easily can see that the maintenance of competition among railroads is the only 
way that grain E^ppers can retain access to competitive markets and access to com- 
petitive rul service at a reasonaible cost. 

Critics might argue that grain shippers can gain access to markets and competi- 
tive transportation service by shipping via truck or barge. However, as a practical 
matter, tms frequently is not possible. First, the mcgority of grain shippers are not 
located contiguous to a navigtdble waterway. Second, stumes have shown that truck- 
ing grain to a barge loading point is economically feasible only when the elevator is 
just a ^ort distance from the waterway. Third, truck shipments of grain generally 
are viahle only for relatively short distance movements. Motor carriage is the most 
costly method by which grain moves, and it would take nearly 300 large trucks to do 
the job of a 75<aT unit train in shipping grain for export or domestic use. This 
option simply does not make economic sense. Indeed, in a brief filed with the ICC on 
October 21 in the Santa Fe-Southem Pacific merger case, the United States Depart- 
ment of Justice stated: "The economics literature . . . shows that as to the move- 
ment of . . . large volumes of low-value commodities for long distances, truck is not 
an economic subistitute for rail.'' 

A number of factors have contributed to the problems faced by grain shippers in 
their relationships with rail carriers, but the main contributing factor is the lack of 
enforcement of current law on the part of the ICC and the increasing monopoly 
power on the part of the railroad resulting from the level of concentration in the 
industry that has been caused bv a series of railroad mergers that have reduced the 
number of competitors and the level of competition in the industry. This problem is 
exacerbated in cases where rail mergers have been parallel rather than end-to-end. 

In an effort to offer more adequate protection for shippers, the Association of 
American Railroads and National Industrial Trcmsportation League entered an 
agreement earlier this year addressing certcdn aspects of the problems with joint 
rate and route cancellations, reciprocal switching and terminal access. While our as- 
sociation viewed this agreement as making some progress toward more reasonable 
interpretation of the statute, we were alarmed by the inconsistency of ICC approv- 
ing the NTT League-AAR agreement and the ICC decision in the case involving 
Midtec Paper Corporation and the Chicago and Northwestern Railroad. In this case, 
the ICC ruled against granting requests for reciprocal switching and the use of ter- 
minal facilities, and in doing so, set a precedent for requiring that complainants 
demonstrate market dominance and rate unreasonableness as a prerequisite to 
relief. In another post-Staggers Act decision involving a grain elevator at Camilla, 
Georgia, the Commission concluded that expensive cross-town trucking obviated the 
need for reciprocal switching and adopted reasoning which strongly suggests that 
the Commission will view the "public interest" criterion of the reciprocalswitching 
section as meaning a demonstrated need for reciprocal switching by a group of ship- 
pers, rather than by a single shipper. These decisions raise serious questions regard- 
ing the Commission's continuing outlook toward intramodal competition, whether 
under the NTT League-AAR agreement or otherwise. 

We believe that competition, both intra and intermodal, should be a basic right of 
shippers, and where necessary, r^ulatory relief should be available and relatively 
simple to pursue. Agricultural and other shippers have been frustrated in attempts 
to pursue r^mlatory relief before the ICC. To encourage effective intramodal compe- 
tition, the ^^tional Grain and Feed Association believes that amending legislation 
may be necessary to define more precisely the intent of Congress. The law should 
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ensure: 1) that railroads join in joint rates and routes where such routes are cost 
efficient and/or to insure that at least one competitive rate and route between all 
supply and demand points; 2) that reciprocal switching be guaranteed at all loca- 
tions where possible and at a reasonable rate level; and 3) that carriers seeking to 
provide competitive rail service be permitted the use of terminal facilities, including 
mainline tracks for a reasonable distance beyond terminal areas, if the ICC finds 
such use can be accomplished without impairing the ability of the rail carrier 
owing, or entitled to use, the facilities to handle its own business. 

These proposed amendments to legislation would not reverse the philosopy that 
less regulation will enable railroads to prosper in a h-ee market economy. They 
simply would ensure that as railroads exercise more service and pricing freedom, 
shippers will be provided with competitive rail service and a minimal degree of pro- 
tection against imreasonable discrimination or destructive competitive practice. 

PRIVATE CAR ACCESS 

Another related area of anticompetitive behavior by railroads concerns the issue 
of private care use and compensation. As railroads attempt to deny €ux;ess to their 
lines by competitive carriers, they also attempt to deny entry to private hopper cars 
in an effort to monopolize carriage in their own equipment, even though virtually 
all carriers encouraged grain shippers to acquire such C€u*s when shortages existed 
throughout the 1970s. 

The covered hopper car is virtually the exclusive railroad vehicle for moving 
grain and several other t)rpes of dry-bulk commodities. Throughout the 1970s and 
into the beginning of this decade, the railroads' supply of those C€u*s was chronically 
and severely short; the shortage at times reached 30,000 C€u*s daily. As a result both 
the railroads and the Interstate Conunerce Commission took steps to encourage 
shippers — especially grain shippers — to supply their own covered hopper cars.* As 
a consequence of these conditions, by 1982 shippers were operating nearly 76,000 
grain-type covered hopper C€uis, or 44 percent of the entire fleet consisting of that 
type of car. For the first time in the history of the railroad industry, there was gen- 
uine competition in the supply of jimibo covered hopper cars, and it worked well. 

By 1981, however, grain exports, which are responsible for a significant share of 
the railroad's grain traffic, had begun to recede and a surplus of grain-type covered 
hopper cars emerged. Many railroads apparently then decided that it was not such 
a good idea for them to allow covered hopper cars to continue to be supplied by com- 
petitive sources, and railroads began to tell grain shippers that they no longer could 
operate private cars or placed various restrictions on the use of those cars — even 
though the grain industry had in many cases acquired those cars under very long- 
term leases. 

In 1981, a group called SCOT-5, comprised of many grain shippers and several 
companies in the business of leasing covered hopper cars, petitioned the ICC to insti- 
tute a proceeding looking toward the promulgation of rules that would result in an 
equitable distribution of the economic burdens of a covered hopper car surplus be- 
tween carriers and shippers. Tlie railroad industry, through the AAR, opposed the 
institution of any such proceeding, and the ICC, without letting the petitioning 
group introduce any evidence, issued an order refusing to entertfdn a request for 
any such rules. ^ The ICC's rationale was that the railroads could rely on their an- 
cient common carrier prerogatives, under which they are said to have a duty to 
supply cars and, therefore, the corresponding right to be the exclusive supplier of 
cars, as a justification for limiting or excising the use of private cars.* In a more 
recent decision, Docket No. 38921, Allied Corporation v. Union Pacific Railroad 

Company, ICC 2nd (February 22, 1985; pending on appeal in the United 

States Court of Appeals for the Third Circuit), the Commission adhered to a similar 
view. 



* The advice which the ICC gave grain shippers in t3rpified by the following excerpt from a 
speech given by an ICC official (then Director of the Commission s Bureau of Operations) in No- 
vember 1978 before the Montana Grain Growers Association: 

"First, I believe it behooves each of you to assess your capability to acquire and utilize your 
own private car fleet. If your company is large enough or if you can combine your operations 
through cooperatives or other similar associations to lease or buy your own freight cars, I be- 
lieve that you might find it in your best interest to do so." 

2 ICC Docket No. 38692, Shippers Committee— OT-5— Review of OT-5 Agreements (December 
1981; not printed). 

^ There is no reported decision to which the ICC has directed any railroad to acquire even a 
single car to serve its shippers, despite massive and prolonged car shortages through the 1950*8, 
1960's and 1970's. 
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In the spring of 1981, the SCOT-5 filed a formal complaint proceeding, Docket No. 
39169, Shippers Committee, OT-5 v. T?ie Ann Arbor Railroad Company, et al, assail- 
ing tiie rai&oads' asserted right to veto the use of private covered hopper cars on 
sevend grounds. Among these were the contention that it would be inequitable for 
the Commission to turn its back on a private car fleet which the Commission, itself, 
had solicited into being; that it would be inequitable for the railroads, who had not 
merely failed to provide necessary equipment but had sought to induce shippers to 
supply their own cars through such devices as rates which were applicable only if 
shippers did, in fact, provide cars; and that it was anticompetitive, and discordant 
wil3i the thrust of deregulation, for the railroads to assert the right to be the sole 
suppliers of covered hopper C€u*s, just as the FCC and the courts had foimd that it 
was anticompetitive for the Bell System to assert the right to be the sole supplier of 
telephone equipment. 

Voluminous evidence was introduced by both SCOT-5 and the railroads. In Sep- 
tember 1984, an Administrative Law Judge found that, although railroads had an 
historic common carrier obligation to supply cars and thus a concomitant right to do 
so to the exclusion of cars supplied by others, different considerations should be ap- 
plied for the future. ** The Judge concluded that "it will be unreasonable and imlaw- 
fiil for defendant railroads in the future to exclude entirely from their lines the pri- 
vately owned covered hopper cars of SCOT-5 members and other shippers and that 
continued access to those lines by such cars must be assured by an equitable sharing 
formula subject to reasonable terms and conditions." He then directed the p£u*ties to 
attempt to negotiate such a formula, failing which he stated that the Commission 
(presumably through a further order that he would issue initially) would resolve the 
problem itself 

The railroads filed appeals to the AU decision in October 1984. After several un- 
successful attempts to bring the railroads to the negotiating table, SCOT-5 replied 
to the railroads' appeals on April 23, 1985. 

We bring these matters to your attention in the context of hearings focusing on 
the Staggers Act because we think that this issue represents another example of the 
Commission's apparant unwillingness to encourage competition— which the grain 
industry regarded at the time the Staggers Act was passed, and continues to regard 
as, the essential quid pro quo for deregulation — in the provision of railroad services. 
In an era when the ICC has chosen in so many instances to interpret the Staggers 
Act as a warrent to set aside so many concepts stemming from traditional regula- 
tory approaches, it is not reasonable that the Conmiission advances hollow 
"common carrier duties" of yesteryear as its sole reason for endorsing a railroad 
effort to control and possibly monopolize the supply of freight cars. I call this so- 
called common carrier duty a "hollow" one because there has not been even one 
instance in the Commission's history when it has directed any railroad to acquire 
even a single car to serve its shippers, despite massive and prolonged car shortiages 
in the past. 

The ability to obtain and use freight cars supplied from sources competitive to the 
railroads is important to the grain industry for several reasons. First, the industry 
has an investment to protect in C€u*s that were acquired as a result of railroad car 
supply deficiencies, railroad urgings and ICC urgings. Second, we need access to a 
viable source of competitive car supply to avoid a repetition of those horrendous 
days when grain rotted on the ground and farmers lost markets due to lack of rail- 
road capacity and when railroads simultaneously assessed premiums for furnishing 
their own cars which were in short supply. All of us are hopeful that the current 
doldrums in which we find grain exports will not be permanent. When demand in- 
creases, as it must inevitably, it would be an unwarranted abuse of Staggers Act 
freedoms for the railroads to be able to monopolize the supply of cars or to price 
their own equipment excessively when others are willing and able to competitively 
provide alternate capacity. 



^ The Judge made the following findings: 

". . . The evidence clearly establishes, however, that it is not and never had been the intention 
of defendant railroads, individually or collectively, to acquire and maintain covered hopper cars 
in adequate number to handle all of the grain and other trafHc that may reasonably be expected 
to be tenered to them for movement. . . . The conclusion is inescapable that the existence of 
viable fleet of privately own cars will continue to be essential to supplement the carrier, in the 
future as in the past. Defendants have made it as plain an can be, on the other hand, that they 
intend to maximize use of their own cars, particularly during periods of car surplus. ... If this 
occurs, it is necessary to consider whether the privately owned car fleet can survive, hanging by 
its fingernails as it were on the fringe of this transportation movement, whether without some 
concrete assurance of regular use the privately owned cars will be there when they are needed." 
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RAIL CONTRACTS 

The final issue I would like to address is rail contracts. As the Association of 
American Railroads (AAR) has already testified, the National Grain and Feed Asso- 
ciation and the AAR have successfully reached an agreement in principle, which we 
are hopeful, if adopted by the I(X, will offer relief to many agricultural shippers. 

In passing the Staggers Act and provisions legalizing private contracts between 
shippers and rail carriers, Congress had the foresight to imderstand potential 
abuses. To protect shippers, the legislation provided that agricultural shippers could 
file complamts on the grounds that a carrier had imreasonably discriminated by re- 
fusing to enter into a contract with the shipper for rates and services imder similar 
conditions or that the contract constituted a destructive competitive practice. Clear- 
ly, to be aible to offer complaints on these grounds, shippers must be able to obtain 
some degree to information about contracts filed with the ICC. And supposedly. Con- 
gress provided for this in 10713(b) of the statute that directed the ICU to "publish 
special tariff rules for such contracts in order to assure that the essential terms of 
the contract are available to the general public in tariff format." 

In practice, however, under ICC rulemaking, shippers have not had reasonable 
access to the "essential terms" of contracts that would permit filing of complaints 
that afford the protection that Congress intended. 

Under its first governing contract disclosure, issued in 1982, the ICC required a 
shipper to first file a petition demonstrating a likelihood of succeeding on the merits 
of a subsequent complaint in order to obtain the contract information necessary to 
file that complaint. We viewed this rulemaking as totally unreasontdble and sought 
judicial review. The United States Court of Appeals for the Second Circuit sustained 
the ICC's rulemaking as far as its two-tier approach to disclosure, with the first tier 
consisting of contract simmiaries available to only non-confidential contract data. 
But the court also set aside and remanded the rules back to the ICC, stating: 

"Easier discovery is necessary if the statutory right to challenge contracts is to 
have a meaning. We remand to the Conunission to promulgate rules providing 
easier discovery for parties with standing to challenge contracts. Where a request 
for discovery is made by a party imable to determine on the basis of the (nonconfi- 
dential data) whether it is affected by a particular contract, the Commission can 
deny discoveiy only upon the finding that the contract in question does not affect 
that party. Discovery must be allowed where a contract affects a party with stand- 
ing to challenge it." 

In June 1984, the ICC issued interim rules purporting to comply with the Court's 
mandate. These rules remain in effect today. These new rules dropped the require- 
ment that a party seeking "discovery" demonstrate a likelihood of succeeding on the 
merits of a complaint, but substituted in its place a whole new set of requirements 
for the complaining shipper that in fact have made the discovery process more diffi- 
cult, especially for small shippers. 

We believe that the agreement reached by the NGFA and AAR, if fully imple- 
mented and enforced by the ICC, would afford shippers the access to contract infor- 
mation and protections originally intended by Congress in passing the Staggers Act. 
The agreement provides more adequate disclosure of nonconfidential information in 
contract summaries and is very specific on the set of contract terms that will be 
disclosed at the first tier. This is intended to allow shippers to better determine 
which contracts potentially affect them and to prevent the vagueness and distor- 
tions presently so common in contract summaries. There have been instances this 
past year where complaining shippers have filed petitions and formal complaints, 
spending large sums of money in legal fees, only to find out that when discovery 
was granted, they were informed of a contract in which they had no interest. There 
are many other examples that could be offered, but clearly, the inadequacy of rele- 
vant information disclosure in contract summaries is posing a serious barrier to 
complaining shippers. The very specific language of the NGFA/ AAR agreement is 
intended to leave no doubt as to which contract terms are to be included in the sum- 
mary. But to be effective, these rules will have to be enforced. In our view, ICC en- 
forcement of current and previous rules on first-tier disclosure has been lax, allow- 
ing carriers to deliberately distort summaries to evade complainant action. We 
would urge Congress to monitor this situation to ensure that, as with any other 
rules, I(X enforcement is undertaken in such a way that congressional intent is 
being properly implemented. 

The NCJfA/AAR agreement also would provide for two separate avenues to con- 
tract discovery (second-tier disclosure). First would be discovery which would be 
granted in cases where shippers demonstrate that they may be affected by a con- 
tract and the carrier offers no objection. Secondly, the agreement establishes rules 



Digitized by 



Google 



233 

for submitting a discovery petition in cases where a carrier objects. The agreement 
outlines specifically what is required of shippers in the discovery petition. As a part 
of this petition, the shippers must demonstrate ''a willingness to accept similar 
terms and conditions for the purpose of filing a complaint'' and/or ''date showing 
that a contract would likely constitute a destructive competitive practice.'' This evi- 
dentiary showing shall be a prima facie showing and not a showing that must be 
deemed to be supported by a preponderance of the evidence. Finally, the agreement 
caUs for the use of protective orders to ensure that contract terms are disclosed only 
to those parties seeking the information. 

If implemented and enforced, this agreement would offer enough information in 
contract sunmiaries to allow shippers to accurately assess which contracts affect 
their interest. On second-tier disclosure, the agreement would make the process of 
discovery less formal but would establish precise guidelines that would prevent un- 
necessary fishing expeditions into information on contracts that do not affect the 
complaining shipper. And the use of protective orders would ensure that the confi- 
dential aspects of contracts are released only to complaining parties that demon- 
strate they £u-e affected. 

We believe this agreement will, if enforced, implement the contract provisions of 
Staggers as intended by Congress, offering shippers a practical way to protect their 
interests. 

Senator Packwood. Thank you. 

Mr. Sexton. 

Mr. Sexton. Thank you, Mr. Chairman. 

My name is Stan Sexton. I am an attorney from Kansas, here 
today representing the interests of Evans Grain Co. and 10 other 
small agricultural shippers in the State of Kansas. Many of those 
shippers had the opportunity to testify before a field hearing of this 
subconmiittee in Kansas in 1983, and one thing we heard was, you 
have not tried to use the remedies under the act to solve your con- 
tract rate complaints. 

These 10 or 11 shippers whom I speak for here today have tried 
to obtain the remedy under the act by filing 3 complaint proceed- 
ings to obtain discovery of a particular contract that had been a 
source of economic injury and harm over a period of 4 years in 
Kansas. All three discovery proceedings ended without discovery of 
the contract that was responsible for the movement of that grain. 

The detailed summary of our experience is set forth in 
appendix 1 ^ of my written statement. Let us review in oversight 
what contracts were permitted to be used under Staggers. Section 
208(a) of the act allows for rates to be set for specified services 
under specified rates and conditions in contracts, and I stress the 
word "specified rates" in the contract. 

Outside of that, 208(a) of the act says no other contracting is per- 
mitted. Section 208(b) is the disclosure requirement, and it says 
that the Commission shall issue rules for such contracts in order to 
assure that the essential terms, and I stress the word "essential 
terms" of the contract are available to the public in general tariff 
format. 

Well, rules have been established by the Commission. They have 
been up to the second circuit. They have been remanded. The Com- 
mission then issued interim rules. Comments were taken. And re- 
cently the National Grain and Feed and the American Association 
of Railroads have negotiated yet a third set or suggested set of 
rules. 



^ The appendixes have been retained in the Committee files. 
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Included in the act were remedies for shippers for unjust dis- 
crimination or destructive competitive practices. Not much is said 
in the legislative history about that, but there is a floor comment 
by Senator Dole that if the rates got out of 2 to 5 cents per bushel 
differential between contract and tariff rates, it could have disas- 
trous consequences on small shippers. 

I was struck by the testimony here the other day, on Friday, 
about railroads and how the act has been good for them. A recent 
study has been published in Kansas by the USDA. Not much was 
said about it during Mr. Fitzpatrick's testimony. But that study 
shows that during that same period gross margins or profits for 
small agricultural shippers decreased 66 percent. 

Their grain receipts, the grain that they are able to buy and 
merchandise, has decreased by two-thirds during the same period 
of time, that there has been a differential on the average of 11 to 
13 cents per bushel in rates of contracts versus published tariffs, 
and that there have been documented instcmces that we have re- 
ported to this committee of rates being 36 cents to 24 cents cheaper 
on contract rates as opposed to tariff rates. But most importantly, 
it is the relationship between the rate that has changed. 

In 1977, a noncontracting small shipper was able to pay within 
1.54 cents per bushel for grain what a large competitor was able to 
offer the producer for that grain. In 1983, the difference went up to 
45 cents a bushel, leaving little doubt as to where the producer is 
able to market the grain. 

Let's talk about the specific problems, especially the problem of 
identity of essential terms of the contract. I spoke at a seminar 
back in Kansas for senior executives of milling and baking compa- 
nies, and eveiybody was in agreement that an essential term of a 
contract was the identity of the parties to the contract. Perhaps the 
price is also an essential term. Neither of those two terms are 
made available in contract disclosure under present interim rules, 
and it is my understcmding, while I have not seen it, nor would 
those two items be disclosed under the suggested rules negotiated 
between the AAR and the Nationcd Grain and Feed Association. 

And just as importantly, the destinations, the points of origin, 
the transit points or any other shipper facility to which that con- 
tract applies will likewise not be disclosed. 

Senator Kassebaum has noted that discrepancy and the absurdi- 
ty of not including those essential terms in a disclosure because the 
shipper has an 18-day window after the contract is filed to file an 
objection. If he does not get it filed, it is over and done with for 
time eternal on that contract. 

So I think we have got to really look at what are essential terms. 
These are the same kmds of problems the coal people are having in 
market dominance areas is what constitutes an essential term in 
our area. 

As far as the disclosure of the rate, there is an analogy to the 
Shipping Company Act which would be applicable that says that 
the rate ought to be disclosed. More importantly, and I second 
what Mr. Harding said on behalf of the National is, is the Commis- 
sion going to enforce the rules? And there are two things that need 
to be brought to mind here. This study in Kansas said 42 percent of 
the contracts were negotiated rate contracts. In the industry they 
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are called variable rates. No rate is specified. Those contracts 
fibould never have been filed in the first place, but 42 percent of 
the west coast contracts are negotiated rate contracts. The Commis- 
sion allowed them to be filed, they have evergreen clauses or auto- 
matic continuation clauses. So in essence, what carriers and ship- 
pers have been able to do is effectively deregulate grain for time 
eternal throu^ the use of contracting. 

I do not think that is what even the Commission had in mind 
when it issued its first rules. 

Additionally, there were many discrepancies on enforcement that 
we note in our statement. 

In closing, as I said on the outset, you have got 30,000 contracts 
being filed at the rate of 1,150 per month^ and a shipper has to look 
at the contract summary, samples of which are set forth in appen- 
dix 3 of my statement, and make a decision on whether they are 
going to file an objection to the contract. 

We did it on three occasions at an approximate cost over the 
three occasions of in excess of $25,000, and we never found the con- 
tract, and the only time we got close, the railroad and the carrier 
cancelled the contract and precluded discovery in that manner. 

So I think oversight again is imperative on the concept and the 
issue of contract rate disclosure. 

[The statement follows:] 

Statement of Evans Grain Co. and Other Kansas Agricultural Shippers 

Mv name is J. Stan Sexton. I am a partner in the law firm of Hampton, Royce, 
Engleman & Nelson of Salina, Kansas. I have been actively representing the inter- 
ests of Kansas agricultural shippers and trade associations regarding rail transpor- 
tation matters since the Staggers Rail Act was passed in 1980. I have represented 
such interests in prior oversi^t hearings and have recently concluded three discov- 
ery and complaint proceedings against rail transportation contracts in Kansas on 
behalf of Evcms Grain Company of Salina, Kansas and ten other small agricultural 
shippers.^ I am here today to enter this statement on behalf of Evans Grain Compa- 
ny and those shippers who have attempted to obtain the relief created by the Stag- 
gers Rail Act for small agricultural shippers. 

The scope of my testimony will be lunited to the nature and extent of disclosure 
of rail transportation contracts required under Section 208(b) of the Sta^^rs Rail 
Act of 1980, 49 U.S.C. § 10713(b). I have been preceded on this panel by William C. 
Harding, Chairman of the Trcmsportation Committee of the National Grain & Feed 
Association (NGFA), who has testified about NGFA's concerns with competitive 
access, private car use and compensation and rail contract issues. A mcgority of the 
shiroers for whom I speak, including Evans Grain Company, are members of the 
NGrFA and wholeheartedly support Mr. Harding's statements with respect to com- 
petitive access and private car use and compensation issues. In fact, the position of 
NGFA outlined in Mr. Harding^s statement with respect to these issues has been 
given the unqualified support of the Kansas Grain & Feed Dealers Association, 
which represents the interests of some 1100 Kansas agricultural shippers.' 

However, the interests of the Kansas agricultural shippers, for whom I speak here 
today, are not totally accommodated by the position taken by NGFA, both in its 
statement, and in the announced agreement with the American Association of Rail- 
roads (AAR), with respect to the nature and extent of required disclosure of essen- 



* In addition to Evans Grain Company, this statement is submitted on behalf of Bennington 
Agri Services, Inc., Bertrand Elevators, Inc., Damar Grain Company, d/b/a Clifton Agri Serv- 
ices, Jewell Agri Services, Inc., Logan Grain Company, Morris-Greg-Mitchell Grain Company, 
Page City Gram Company, Quinter Grain Company, Winona Feed & Grain, Inc. and Mingo Co- 
op Grain Company. These grain companies in the aggregate were petitioners in three discovery 
and complaint proceedings described in Appendix I.* 

* The attachments submitted have been retained in the committee files. 

^ See Comments filed by Kansas Grain & Feed Dealers Association before the Interstate Com- 
merce Commission in Ex Farte No. 387, reproduced in Appendix in. 
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tial terms of rail transportation contracts. The reason for our disagreement with 
NGFA's position on the rail contract disclosure issue is two-fold. 

First, the Interstate Commerce Commission's (Commission) first and interim 
rules, and the rules suggested by NGFA and the AAR, are premised on the assump- 
tion that Congress did not mandate disclosure, in general tariff format, of the iden- 
tity of the shipper that is party to a contract; the specific points of origin, destina- 
tion, intermemate points, transit points or other shipper facilities affected by the 
contract; and/or the rate provided for in such contract. We submit that the same 
name of the contracting shipper, the actual origin, destination and transit points, 
and the actual rate are essential terms" of the contract within the meaning of Sec- 
tion 208(b) of the Staggers Rail Act, which must be disclosed in first-tier discovery. 

Secondly, the Commission has, through its failure to enforce its own current 
rules, permitted rail carriers and shippers to not only file non-confidential contract 
summaries that do not provide shippers with sufficient information to adequately 
determine the effect contracts have on them, but to use rail transportation contracte 
to substantially deregulate the shipment of grain and grain products. Given this his- 
tory and economic harm caused thereby, many Kansas agricultural shippers of the 
opinion that Congress must provide specific guidelines to the Commission concern- 
ing not only the information that must be disclosed in general tariff format, but the 
legitimate uses that may be made in contracts. 

Evans Grain Company, and the other small agricultural shippers that joined it in 
recent discovery proceedings agcdnst Kansas agricultural contracts, submits that the 
essential terms of rail contracts are not being made available ot the public in gener- 
al tariff format, under any rules, final, interim or proposed, and that what rules 
have been adopted have not been enforced by the Commission. 

BACKGROUND 

Section 208(b) of the Staggers Rail Act of 1980, 49 U.S.C. § 10713(b) provides that: 

"Each contract entered into under this section shall be filed with the Commission, 
together with a sununary of the contract containing such non-confidential informa- 
tion as the Commission prescribes. The Commission shall publish special tariff rules 
for such contracts in order to assure that the essential terms of the contract are 
available to the general public in general tariff format." (Emphasis Supplied). 

In response to this Congressional mandate, the Commission established final rail- 
road contract rules implementing this section on October 8, 1982. Ex Parte No. 387, 
rail Transportation Contracts, 367 I.C.C. 9 (1982). 

These rules established a two-tier approach to discovery. At the first-tier, public 
disclosure of general descriptive material contained in the contract was required to 
be made in general tariff format. At the second-tier, more detailed information was 
to be provided to parties affected by a psu-ticular contract. The obvious purpose of 
first-tier discovery, which is accomplished by the filing of a non-confidential con- 
tract summary, is to put shippers who may be affected by the contract on notice 
that it has been filed. While these rules did not require that the shipper party to 
the contract be identified, the rules specifically required that first-tier c&sclosure in- 
clude "identification of base rates or charges" contained in the contract itself. See 49 
C.F.R. 1300.313(aX6). 

In Water Transportation Association v. LCC, 722 F.2d 1025 (2nd Cir. 1983), the 
Second Circuit Court of Appeals found that the Commission had imposed too great a 
burden on shippers to obtain discovery of the actual contract in second-tier discov- 
ery through the requirement that such shippers satisfy a "substantial likelihood of 
success on the merits" test. The rules were remanded to the Commission to make 
discovery of these contracts easier. 

On June 27, 1984, the Commission published interim disclosure rules which cur- 
rently remain in effect. Neither these rules, nor those proposed by the NGFA and 
AAR require identification of the shipper that is party to the contract, all actual 
points in origin, destinaton, transit or shipper facilities affected by the contract, or 
of the actual freight rate specified in the contract. 

WHAT ARE ESSENTIAL TERMS? 

Evans Grain Company and other small agricultural shippers who have had expe- 
rience attempting to obtain discovery of rail transportation contracts to avail them- 
selves the remedy for agricultural shippers under the Act, submit that the identity 
of the shipper that is party to the contract, as well as the actual rate provided for in 
the contract, are essential terms within the meaning of Section 208(b) of Staggers, 
49 U.S.C. § 10713(b), that should be disclosed in general tariff format. Additionally, 
the precise origins, destinations and tr£uisit pointis that are provided for in the con- 
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tract should likewise be disclosed in the non-confidential summary, in order that 
sbdppers may determiiM if they are '"afifected" by the contract summarize. 

Detailed summaries and case histories of Evans Grain Company and other ship- 
pefs' eiperieiioe in obtaining disclosure of a series of three agricultural contracts is 
set forth in Appendix L The first nu^r problem encountered by shippers in obtain- 
in{^ diacov eiy and filing a complaint agamst a contract based upon information con- 
tained in a non-oonfidential summary was to determine whether the contract de- 
scrflwd in the non-confidential summary was in fact the contract that the shippers 
desired to complain against Based upon experience, this task is a formidable one. 

Rail carriers are routinely allowed by the Commission to describe origins and des- 
tinations using broad geographic descriptions. A series of three Santa Fe contract 
sommaries are reproduced in Appendix n. Except for their reference to individual 
contract numbers, these contract summaries are identical. The identity problem is 
exacerbated by the variety of contracts that are encountered, such as origin con- 
tracts, receiver or destination contracts, transit contracts, ''flat'' contracts and the 
like. Without more detailed information concerning the exact locations to which the 
contract appliee, be th^ points of origin, intermemate transit points or destination 
points, as well as the identity of the shipper that is party to the contract, a com- 
plaining dnpper has what can be an insurmountable task m determining whether a 
contract may afifect such shipper, on the basis of first-tier disclosure. 

This problem was noted by Senator Kassebaum of this Subcommittee in com- 
ments filed with the Commission in Ex Parte 387. The Senator correctly noted the 
following: 

"It is utterly absurd that there is no way in which to tell whether a contract that 
has been filed with the Commission is witn an elevator down the road from you, or 
one 500 nules away. Through a tortuous corruption of the phrase 'essential terms' 
the Commission's rules state that the shipper in the contract need not be disclosed. 
By the time an elevator realizes it is receiving no grain and deduces that it is due to 
the fact that its competitor has a signed contract, it is often too late to challenge the 
contract It is also often too late for the small shipper to ever recover. We can stete 
categorically that it was not Congress' attempt to keep the other party to these con- 
tracts secret." (Senator Kassebaimi, Joint Filing with Senator Dole, Comment at 3- 
4). 

Neither the interim rules, nor those suggested by NGFA and AAR remedy this 
identification problem. While the suggestedrules seem to require specific disclosure 
of points of origin and destination, the absence of a requirement that trcmsit points 
or intermediate points be similarly identified is conspicuous. Additionally, the sug- 
gested rules do not require that the identity of the shipper that is party to the con- 
tract be disclosed. 

In one discovery proceeding described in Appendix I, the Commission granted dis- 
covery of the contract at issue, but refused to require disclosure of the identity of 
the snipper— even at second-tier disclosure. Without having the shipper pcuty to the 
contract identified, it is virtually impossible to provide market share evidence neces- 
sary to perfect a complaint that the contract m question constitutes a destructive 
competitive practice. 

The experience of Ev£uis Grain Company and others in obtaining discovery has 
not been with the Commission in determining that they have been "affected" by the 
contract against which they have complained. Rather the difficulty has been deter- 
mining whether the contract described in the summary is the contract that affects 
them. Without providing the identity of the shipper ana the precise points described 
in the contract, the identity problem will remam a formidaole, if not insurmount- 
sible problem. 

Moreover, the identity problem is further complicated by carrier and shipper 
practices that appear reasonably calculated to frustrate the very purpose for first- 
tier disclosure: to permit shippers to determine what contracts affect them. Exam- 
ples of these practices are numerous, and include disguising origins (see Appendix 
I); the filing of identical (see Appendix III); using "dummy" points of origin and des- 
tinations; using "negotiated rate" contracts (see pp. 11-13 infra); and the like. These 
practices have reduced the entire contract disclosure issue to a practice akin to 
grown men planing the child's game of hide and seek or cat and mouse. 

It seems all too obvious that the rate esteblished by a contract, like the name of 
the shipper party and points to which the contract applies, is an essential term of 
the contract. However, Commission rules only require disclosure of the base rate or 
charge in the non-confidential contract summary. The actual freight rate remains 
confidential. As will be discussed later, the Commission has failed to enforce even 
this minimal requirement. The question of enforcement of existing regulations not- 
withstanding, the issue remains: Is the actual rate provided for in the contract an 
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"essential term" thereof that should be disclosed in first-tier discovery. Evans Grain 
Company and other small agricultural shippers in Kansas submit that the answer is 
in the affirmative. 

In March, 1984, Congress passed the Shipping Act of 1984, which specifically au- 
thorized the use of ocean transportation contracts, just as the Staggers Rail Act of 
1980 authorized the use of rail transportation contracts. In this Act, Congress like- 
wise required that the "essential terms" of the contract be made available to the 
general public in tariff format, and that those essential terms should be made avail- 
£ible to all shippers similarly situated. Congress took care to include the actual 
transportation rate as one of the essential terms that was required to be disclosed in 
tariff format. 

Either Congress means two different things when it uses the term "essential 
term" of a contract in a rail transportation contract and ocean transportation con- 
tract context, or the Commission has failed to determine that the actual rate is in 
fact a "essential term" of a rail transportation contract. We suggest that the latter 
is true, given the failure of the Commission to determine that the identity of the 
shipper is likewise an "essential term", as has been recognized by the minority floor 
leader of the bill in the Senate, Senator Kassebaum. 

In September, 1984, the Kansas Grain & Feed Dealers Association submitted com- 
ments to the Commission in Ex Parte 387, just as Senator Kassebaum did. A copy of 
these conmients are reproduced in Appendix m. Both sets of comments pointed out 
the failure of the Commission to provide for disclosure of essential terms; namely, 
the identity of the shipper that is party to the contract, and the actual rate provided 
for in the contract. The Commission has demonstrated no inclination to change the 
interim rules to include disclosure of these essential terms, and the rules suggested 
by NFGA and AAR do not provide for their disclosure. Congressional oversight is 
therefore necessary to clarify the intent of Congress on this issue and to specify 
whether such terms are essential and should thus be included in first-tier diclosure. 

THE COBOflSSION HAS FAILED TO ENFORCE ITS CURRENT RULES 

Apart from the deficiencies in the interim contract disclosure rules issued by the 
Commission, is the Commission's enforcement, or failure to enforce, the rules that 
have been issued. The most notable and serious failure of the Commission to enforce 
current rules regarding the filing of rail transportation contracts has been made 
public in a recent United States Dep£u*tment of Agriculture, Office of Trcmsporta- 
tion study entitled "Impacts of Rail Deregulation on Marketing of Kansas Wheat", 
released on October 7, 1985. The report, which will be discussed later in this testi- 
mony, discloses that 40% of the West Coast contracts and 12% of the Mexican 
export contracts that were filed with the Commission between April 1980 and Octo- 
ber 1983 that refiect Kansas origins, were "negotiated rate" contracts. No rate is 
actually specified in these contracts; rather the rate is to be determined at the time 
of shipment by the rail carrier and the shipper on a bid and acceptance basis. 
(Renort at 15). 

Tne first point to be made about "negotiated rate contracts" is that they are iUe- 

rd and not authorized by the Staggers Rail Act. Section 208(a) of the Act, 49 U.S.C. 
10713(a) authorizes a rail carrier to ". . . enter into a contract with one or more 
purchasers of rail services to provide specified services under specified rates and 
conditions." (Emphasis supplied). No rate is specified in these types of contracts as 
required by statute. Nor do these contracts comply with current regulations issued 
by the Commission, which recognize the Congressional mandate that the rate must 
be specified in the contract and that a base rate or charge must be referred to in the 
non-confidential summary. See 49 C.F.R. § 1300.313(a). The statute and regulation 
notwithstanding, the Commission has permitted these contracts to be filed and ap- 
proved. To make things worse, once these contract have been approved, the Commis- 
sion no longer has jurisdiction over them and ostensibly, no shipper lias any remedy 
under the Act to complain of these contract. ^ 

We submit that not only are such contracts not authorized and illegal under Stag- 
gers Rail Act of 1980, by the Commission's own rules, such contracts must be 
amended, and a new non-confidential siunmauy filed each time an economic term or 
condition of the contract is changed. In its original decision in Ex Parte No. 387, the 
Commission clearly stated that any change in the economic terms of a contract 



^ See 49 U.S.C. § 10713(e), which provides that the Commission loses jurisdiction over con- 
tracts once they have been approved. Approval occurs automatically after 30 dajrs if no proceed- 
ing is commenced by the Commission, either on its own motion or upon timely complamt by a 
shipper, to investigate the contract. 
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must be reported to the Commission by the filing of an amendment and a new non- 
confidential contract simmiary. The Commission stated: 

"Amendments to contracts will be subject to the same procedures and rules as the 
originally filed contracts. All amendments must be filed, along with a supplement to 
the contract stunmary. If the new term or terms have the potential to affect the 
lawfulness of the imderljring contract, then review of the contract under 49 C.F.R. 
1039.3(c) may be again availtdble and the applicable remedies are revived. This filing 
requirement is in recognition that amendments are integral parts of a contract. 
And, for transportation services to be performed under a contract, the contract must 
be filed. Section 10713(b); only after (>>nmiission approval is effective will the trans- 
portation be exempt ftx)m O>mmission jurisdiction. An unfiled amendment would be 
invalid, and for any transportation performed purportedly under its terms would ac- 
tually be governed by the existing contract (if applicable) or by applicable tariffs. 
Further, if amendments are not required to be fUed, a contract could be rewritten 
without public knowledge through the use of amendments. This would conflict with 
the statutory protection afforded the general public to have essential contract terms 
disclosed." 367 I.C.C. at 11 

The (Ik>mmission clearly recognized one of the potential tubuses of rail contracting: 
that carriers and shippers might attempt to "deregulate" shipment of commodities 
tjirough the use of contracts. Evidence now clearly shows that such de facto deregu- 
lation has been affected by some carriers and snippers with tacit Conmiission ap- 
proval. I am told that some shippers have been offered such contract provisions but 
have refused them when rail carrier law dep£u*tments have refused to issue opinions 
of their legality. However, it is obvious that some shippers and carriers freely 
engage in this practice. 

In some respects, such practices are a natural and expected result of the Conmiis- 
sion's determination that rail trcmsportation contracts may become effective on one 
day's notice, see 49 C.F.R. § 1039.2, notwithstanding the mandate of the statute that 
such contracts shall not be effective before the end of the 30 day period beginning 
on the date such contract is filed. 49 U.S.C. § 10713(eXl). So long as the Conmiission 
permits contracts to become effective on one day's notice, which is well before any 
affected" shipper can be put on notice of such contract, abuses such as the "negoti- 
ated rate" contract will exist, and in fact be encouraged. 

Lesser failures of the O>mmission to enforce its own rules include routinely per- 
mitting contract summaries to be issued that do not accurately disclose the terms 
contained in the contract. In two of the three discovery proceedings in which Evcms 
Grain Company was a petitioner, disccrepancies between the contract and the sum- 
mary were noted. In one instance, the non-confidential summary failed to disclose a 
minimum volume requirement under the contract. When the appropriate 0>mmis- 
sion employee received inquiry from me, he contracted the rail carrier and required 
that a supplement be filed to the non-confidential summary to disclose such term. 

In a second instance, the contract summary stated the base rate or charge under 
the contract was established by UP tariff No. 4013, the Union Pacific's Gulf export 
tariff. After the Conmiission ordered disclosure of the contract at the second-tier, it 
was discovered that the contract established a base rate not related in any way or 
manner to UP tariff No. 4013. Had this base rate or charge been identified in the 
non-confidential summary as required by Commission rules, 49 C.F.R. 
§ 1300.313(aX6), Evans Grain Company and the other petitioners would not have 
filed for discovery of the contract. 

In light of the Commission's substantial failures to enforce even its own regula- 
tions. Congressional oversight is necessary to clearly and concisely set forth the 
time and manner that "essential terms" of the contract must be disclosed in general 
tariff format. 

EFFECT OF RAIL CONTRACTING ON KANSAS SHIPPERS 

The precise effect that rail tr£uisportation contracts would have on smaller agri- 
cultural shippers was unknown at the time the Staggers Rail Act of 1980 was 
passed. However, there was substantial concern that small agricultural shippers 
might be serverly disadvantaged, both in their inability to exercise bargaining 
power with railroads to negotiate contracts, and in their inability to compete with 
larger competitors should the latter's market power be enhanced by the new con- 
tract provisions. 

In passing the Act, the Congress was clearly was clearly concerned that the use of 
contract could have an anti-competitive impact on smaller agricultural shippers. To 
adch-ess this concern. Congress included two provisions in the Act that permit agri- 
cultural shippers to complain against rail contracts that constitute either "ui^ust 
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discrimination" or a "destructive competitive practice". Section 208(dX2XBXi) and 
(ii); 49 U.S.C. § 10713(dX2)(BXi) and (ii).* 

The legislative history of these sections clearly establish that they were included 
in the Act for the benefit and protection of small agricultural shippers. In the 
House-Senate Conference Report, the Conferees stated: 

"It should be noted that these provisions were included in recognition of the fact 
that smaller shippers are particiilarly concerned about the market power of their 
larger competitors once the contract provisions are put into effect. It is the inten- 
tion of the Conferees, that the Commission carefully review this aspect of the com- 
petitive situation in approving contracts." House Conference Rep. No. 96-1430, 96th 
Cong. 2d Sess. at 100, U.S. Code Cong, and Admin. News, 96th Cong. 2d Sess., 1980, 
at 7532-33. 

In September, 1983 the Kansas Grain & Feed Dealers Association, through five of 
its member representatives, testified before this Subcommittee at field hearings con- 
ducted by Senator Kassebaum in Hutchinson, Kansas. At that time, there was testi- 
mony of the inability of smaller agricultural shippers to have sufficient bai^aining 
power to n^otiate contract rates with railroads that provided their exclusive rail 
service; testimony of economic harm suffered by smaller shippers in the form of lost 
grain margins and decreasing grain receipts occasioned by differences between tariff 
rates available to them and lower contract rates available only to larger competi- 
tors; and testimony of one known instance in which a contract rate was discounted 
by 49% from the tariff rate of $1.18 per cwt. to 58^ per cwt. for a contract shipper. 
In this instance, the difference in rate was not cost justified on the basis of direct 
saving to the rail carrier attributable to efficiencies possessed by the contract ship- 
per because both moves involved single car shipments from the same origin.^ 

While this testimony was apparently unpersuasive to the Subconmiittee in 1983 to 
prove that the fears expressed by smaller shippers at time of passage were in fact 
being realized with three years experience under Staggers, the recently published 
USDA study now confirms much of the evidence presented at that time. In addition 
to finding that the use of "negotiated rate" contracts has substantially deregulated 
grain movements in Kansas export markets to the West Coast and Mexico, the 
report also contains the following findings and conclusions: 

1. ". . . rail deregulation has resulted in economic im'ury for some shippers, par- 
ticularly those in country locations attempting to compete with a competitor with a 
rail contract." (Report at iv). 

2. "Shippers with origin contracts to the gulf paid an average of 17 cents per hun- 
dred weight less on grain trcmsportation to non-contracting shippers using compara- 
ble tariff rates. Some non-contracting shippers are currently trucking grain to con- 
tract points because the contracting firms offer the best price. Margin for these 
sales are small to nonexistent." (Report at iii). 

3. ". . . the ability to control volume from a number of different shipping facilities 
appears to be asset in contract formation ... 84 percent of the contracts in the 
study sample were held by shippers with control over two or more shipping loca- 
tions. . . ." (Report at 17). 

4. "The average shipper with a contract for shipping wheat from Kansas has ap- 
proximately 3 such contracts and an average of 18 shipping locations in an operat- 
ing territory of 4 States and a total licensed storage capacity of approximately 40 
million bushels." (Report at 17). 

5. Contract shippers appear to have a permanent marketing advantage over tariff 
shippers in Kansas wheat marketing. The difference between the contract and tariff 
rates from Kansas points average 17 cents per hundred weight in country locations 
and 21 cents per hundred weight at terminal locations. "It is inconceivable that any 
firm could absorb a freight differential of 21 cents per hundred weight from these 
points and still remain in business." (Report at 19).^ 



* The three discovery and complaint proceedings described in Appendix m were filed under 
both of these sections. 

'^ See testimony of Gray Runnalls of Bertrand Elevator, Inc. and Sherman Baird of Garden 
City Co-op, Inc. 

® The difrerences between contract and tariff rates set forth in the study are averages. USDA/ 
or personnel have refused to identify the highest difference noted in the study between a con- 
tract rate available only to the contracting shipper and the tariff rate available to all shippers. 
Prior testimony before this Committee indicatea one documented difference of 60^ per cwt. See 
text at 17. Assuming an even dispersal of differences above and below 17 and 21 cents per hun- 
dred weight for countrv and terminal points, respectively, differences of as much as 35 to 42 
cents per hundred weight would be enountered at country and terminal points, respectively. 



Digitized by 



Google 



241 

6. "Small single-location shippers generally do not participate directly in rail con- 
tracts and the competitive position of tariff shippers from country locations [is] 
threatened by competitors with a substantial m£u*ket advantage from contract 
rates." (Report at 35). 

7. "Impacts on small grain shippers are diverse. Local elevator shippers with rail 
contracts indicate they have benefitted as a result of those contracts through an 
{Ability to outbid competitors for grain. Some local shippers indicate no or slight loss 
of margin and probable reduced rate of growth in grain receipts, but no nugor ad- 
verse consequences of rail contracts and other non-uniform changes in railroad 
rates or services. In other cases, gross margins have dropped to one-third of previous 
margins or to no gross margins at all. Volume of wheat receipts has dropped to one- 
t^rd the volume experienced before shipper had rail contracts with competitors 
were initiated.'' (Emphasis supplied, Report at 35). 

8. The relative price of wheat among shipping points has been changed substan- 
tially by ran contracts. In 1977, the difTerence in the price of wheat at elevators 
located in Garden City, Kansas and Salina, Kansas was 1.54^ per bushel. In 1983, 
the price at Salina at a facility that had a contract, was 45.08^ per bushel above the 
price that could be offered by a non-contracting shipper at Garden City. (Report at 
31).' 

9. The report concludes that to the extent that reduction in price spreads at mar- 
keting points in Kansas are reflected in increased bid prices, farmers with access to 
these markets have benefitted from contract rail rates. However, the report states 
that at country points, where contract shippers compete with tariff shippers, "[i]t is 
conceivable that a firm with a marketing advantage from a rail contract could in- 
crease bid prices and still retain the bulk of the contract savings as an increased 
margin." (Report at 32). Thus, the nature and extent of short term advantage of rail 
contracting to producers remains open to question, as is the long term effect should 
competition at country points be eliminated by the winnowing process that is attrib- 
utable to the significant marketing advantages noted. 

These findings lead one to the inescapable conclusion that rail contracting has 
had a substantial impact upon the ability of many small single location country ele- 
vators to compete against larger competitors, especially competitors that have more 
than one location and, hence, greater economic bargaining power with rail carriers. 
Where a single country point is served by one railroad, such elevator's bargaining 
position with the rail carrier will not be equal to that of a competitor who has more 
than one location on several different railroads and can effectively use its competi- 
tive alternatives at some locations to obtain advantageous contract rates from the 
rail carrier that serves the captive location. 

The remedies for agricultural shippers in the Staggers Act were placed there to 
protect against the very impacts that have been documented in the IJSDA Study. In 
Appendix IV, the excerpt of the April 1, 1980 floor debate on S. 1946, the Senate 
Version of the Staggers Act is reproduced.® The colloquy between Sen. Dole of 
Kansas and Sen. Cannon of Nevada demonstrates the concern that differences of as 
much as 2 to 5 cents in contract rates as comp€u*ed to tariff rates ". . . could be 
dangerous to the survival of the smaller elevators. . . ** Differences of 17^ per cwt., 
or 10.20^ per bu. and 21^ per cwt., or 12.6^ per bu., are noted in the USDA Report 
as average differences existing between contract shippers and tariff shippers at 
coimtry and terminal points, respectively. Testimony produced before the Subcom- 
mittee in 1983 documented a difference of 60^ per cwt. or 36<^ per bu. Clearly, the 
anticipated rate disparities that gave rise to these remedies exist. 

Another question not even addressed in the USDA Study is the disparity, if any, 
between contract rates granted to two shippers similarly situated. While in many 
respects, shipper attitudes regarding contract rate disclosure may be viewed from 
the opposing perspectives of "haves" versus "have-nots", there is evidence to suggest 
that substantial differences exist between contract rates available to competitors in 
the market place and that such differences are not justified on the basis of cost sav- 
ings attributable to operating efficiencies possessed by one grain company and not 



^ In September, 1983, this Subcommittee was provided with testimony that 8 to 10 million 
bushels of grain was diverted from Garden City to Salina because the price difference was so 
great the grain could be trucked at a cost of 25^ per bushel and the grain marketed in Salina. 
See testimony of Sherman Baird, September 1, 1983. 

^ Attention is also invited to Sen. Cannon's understanding that contract rates would most cer- 
tainly be higher than tariff rates in most instances, which understanding is conclusively dispro- 
ven in the USDA Study. Also, this legislative history is relevant since the House Version of the 
Act contained no remedies for agricultural shippers, which remedies appear in Section 
208(dX2)(B)oftheAct. 
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by the other. In Appendix V, Richard Horn, manager of Mingo Co-op Grain Co., 
Inc., describes, by a verified statement, one instance of a substantial discrepancy of 
approximately 9^ per cwt. between contract rates applicable to identical movements 
of wheat in 50 car units from the identical elevator to the identical destination. This 
evidence suggests that rate discrimination may be as much a problem between con- 
tract shippers as it is a problem between contract shippers and tariff shippers. 

What remains an open question, at this point, is whether the effects on competi- 
tion and the discrimination noted in the USDA study results from "ui^ust discnmi- 
nation" or "destructive competitive practices", both of which are prolubited by the 
Act. It is most unusual for a remedy to have been created by statute some five years 
ago and yet be untested before the Commission or the courts. However this is the 
case with respect to the remedies created for small agricultural shippers. 

We suggest that, to a large extent, this anomoly is directly attributable to the fol- 
lowing. First, the Commission's contract disclosure regulations have made it ex- 
tremely difHcult, and on some documented occasions, impossible, to identify the con- 
tract that shippers desire to complain against on the basis of information contained 
in current non-confidential contract simunaries made public in first-tier disclosure. 
Many opportunities to litigate allegations of "unjust discrimination" and "destruc- 
tive competitive practices" are lost because of lack of information. With extensive 
use of automatic renewal or "evergreen" clauses, many existing contracts are 
thought to be free from Commission jurisdiction for time eternal. 

Secondly, the Commission's enforcement of its current regulations has been so lax 
as to permit rail carriers and shippers to achieve de facto deregulation of grain and 
grain products in certain negotiated rate contracts. Even minimal disclosure re- 
quirements currently in effect are not being enforced. Thus, the economic damage 
some shippers presently suffer may well be consequences from "unjust discrimina- 
tion" and "destructive competitive practices," which have not been litigated because 
of the lack of information necessary to seek discovery and perfect a complaint. 

CONCLUSION 

In summary, Evans Grain Company and the other small agricultural shippers 
who join in this statement, submit that the current rules issued by the Commission, 
as well as those now suggested by the National Grain & Feed Association and the 
American Association of Railroads, do not provide for first-tier disclosure of the "es- 
sential terms" of rail transportation contracts filed with the Commission under Sec- 
tion 208(b) of the Act, 49 U.S.C. § 10713(b). Essential terms of these contracts include 
(a) identification of the shipper that is party to the contract; (b) identification of the 
exact points of origin, destination, intermediate points, transit points or other ship- 
per facilities to which the contract applies; and (c) the actual contract rate specified 
in the contract. 

Additionally, given the Commission's record of enforcement of its current rules, 
which has permitted the filing and approval of negotiated rate contracts that sub- 
stantially deregulate grain from regulation under the revised Interstate Commerce 
Act, more specific Congressional guidance and oversight is required "... to assure 
that the essential terms of the contract are available to the general public in tariff 
format . . ."as currently required under law. If necessary. Section 208(a) of the Act, 
49 U.S.C. § 10713(a) should be amended to clarify that "negotiated rate" contracts 
are not authorized. 

Finally, conclusive evidence is now available to the Congress, in the form of the 
recently released USDA Office of Transportation study entitled "Impacts of Rail De- 
regulation on Marketing of Kansas Wheat," to document significant disparities be- 
tween contract rates available to relatively few shippers on one hand, and general 
tariff rates available to most shippers on the other. The report also documents the 
consequential economic harm caused by this disparity. Congress should again direct 
the Commission, as it did when the Act was passed, to study the disparity between 
contract and tariff rates to determine whether such disparities are justified on the 
basis of cost savings attributable to cost related efficiencies of operation of contract- 
ing shippers, or whether such disparities are in fact simply a form of rate discrimi- 
nation. 

Senator Packwood. Mr. Oman. 

Mr. Oman. Mr. Chairman and members of the committee, my 
name is Don Oman. I am vice president of transportation for Scou- 
lar Grain Co., Omaha, NE. Scoular is a regional grain company 
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over 30,000 farmer/producers in the western half of the 
United States. We market grain to exporters and domestic users. 

The Staggers Rail Act of 1980 was the most significant piece of 
rail legislation since the act to regulate commerce in 1887. Prior to 
Staggers, railroads operated in a restricted environment of special 
rules regarding entry, exit, and control of rates and services. Rate 
acljustanents prior to Staggers were slow to react to changes in 
supply and demand for movements of agricultural commodities. 
The Staggers Act provided a greater range of autonomous action 
for individual railroads. Competition has become the economic reg- 
ulator of rates and services, replacing burdensome statutory and 
regulatory controls. 

Let us focus on the competitive rail environment and its impact 
on the transportation of grain. Recent USDA studies on the effects 
of the Staggers Act on the grain marketing system indicate reduc- 
tion of rate levels for export and domestic movements since 1980. 
These rate reductions reflect changes in supply/demand relation- 
ships in freight transportation markets and the ability of railroads 
to effectively compete in the changing marketplace. Grain exports 
have decreased since 1980, and domestic demand has remained rel- 
atively constant. Grain transportation capacity is currently greater 
than demand. An important aspect of this market condition is that 
the railroads have responded to the market. In the pre-Staggers 
pricing environment, I question whether the railroads would nisive 
been ^le to respond. Tlie result would have made the American 
producer even less competitive in the world marketplace than he is 
today. 

The competitive rail environment has encouraged and in many 
cases forced railroads to become more efficient. The rate reductions 
seen in the marketplace were made possible by improved efficien- 
cy. Modification and changes to the present r^ulatory environ- 
ment would result, in my opinion, in a less competition or move- 
ments of grain. 

I would like to address several issues raised by those seeking 
changes in the r^ulation of rail movements of grain. 

Contract disclosure. The Staggers Act codified an ICC rulemak- 
ing decision in 1978 allowing shipper/carrier contracts. Provisions 
for the disclosure of nonconfidential information is required by the 
Act. The contract summary containing this information is made 
public at the time contracts are filed with the Interstate Commerce 
Commission. 

The issue of disclosure is based upon the assumption that con- 
tract ratemaking is discriminatory. Rate structures, tariff or con- 
tract, have been historically discnminatory. Do railroads discrimi- 
nate against ''small" shippers? Yes. In most cases, shippers which 
tender single car shipments pay a higher freight rate than shippers 
which tender multiple car or unit train shipments. The statutory 
test of discrimination is: ''Did the transportation occur under simi- 
lar circumstances and conditions?'' Single car shipments are not 
"similar" in circumstances and conditions to imit train shipments. 
Those shippers which have invested capital in facilities that can 
load unit trains should and must benefit from cost efficiencies of 
the unit train movements. Relative to the disclosure issue, the 
question has been rsdsed, if the contracts are confidential, how can 
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it be determined whether or not they are discriminatory. There are 
those who complain that due to the confid^itial nature of contracts 
and limited public disclosure, it is impossible to determine if a con- 
tract is discriminatory. 

From a narrow legal prospective, I agree discovery is difficult. 
From the broader marketplace perspective, the infrastructure 
which has developed within the grain industry to discover contract 
rate information is effective and accurate. Through the use of con- 
tract summaries and grain market pricing, economic terms of con- 
tracts can be ascertained. 

Our company has allocated our human resources to discover and 
develop rate information through the marketplace rather than to 
waste them in the legal arena. Any changes in the amount of infor- 
mation made public will have anticompetitive effects on rail rate 
structures, to the detriment of the public interest. 

Cancellation of joint rates and routes. The grain industry has not 
experienced wholesale cancellation of joint rates and routes which 
existed prior to Staggers. However, new joint rate structures have 
developed slowly. The trend is changing. The lack of export 
demand which is normally served by a single line service has cre- 
ated a renewed interest in domestic markets. The geographic diver- 
sity of the domestic markets and the railroads serving surplus and 
deficit regions have forced carriers to establish joint rates and 
routes. The marketplace appears to be finding solutions to the 
problems of joint rates and routes. 

The captive shipper. From our perspective, in most cases no cap- 
tive shippers exist in today's grain transportation environment. 
Excess transportation capacity of all modes of transportation has 
created a competitive environment which provides numerous eco- 
nomic alternatives for the movement of grain from a specific 
origin. The only captivity that exists today are the limits on imagi- 
nation and innovativeness that a shipper places upon himself. 

In summary, it would appear that the grain marketplace has ad- 
justed to the new rail regulatory environment. Significant benefits 
to farmers, grain shippers and consumers seem to be accruing from 
the changes in the regulation. The current regulatory environment 
is providmg the necessary flexibility to effectively and efficiently 
deal with d3mamic grain marketing and distribution systems. 

Thank you. 

Senator Packwood. Thank you. 

Mr. Burrill. 

Mr. Burrill. Mr. Packwood, members of the committee, I thank 
you for allowing us the opportunity to speak to you tod^. My 
name is Michael Burrill, and I am president of Eugene F. Burrill 
Lumber Co., located in Medford, OR. We are a closely held, small, 
family owned business. We have been in business about 40 years 
now. We specialize in the manufacture of quality 2 by 4 studs to be 
used in the framing of homes. We do not own any private timber. 
We exist entirely upon the timber supplied by the U.S. Forest Serv- 
ice and the Bureau of Land Management, and a little bit from 
some private timber companies. 

Our reason for being here today is to talk a little bit about our 
concerns with the Staggers Act and now it is affecting the small- 
and medium-sized companies in the Northwest. 
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Due to the fact that I am the only witness representing the 
small- and mediumnsized forest products companies, I would ask 
that it be noted that I represent the views of the vast msyority of 
these small- and medium-sized companies of the Northwest. These 
companies sharing our concern include, but are not limited to, the 
approximate 200 company members comprising the Western Forest 
Industries Association, the North West Timber Association, Sis- 
kiyou Shippers Association, and the Inter-Mountain Wood Products 
Shippers Association. This includes members from California, 
Oregon, Washington, Idaho, and Montana. 

I recently received a segment from the Federal Roister that was 
printed back in the late 19th century. It had to do with the original 
Interstate Commerce Act, and it was a quote from a gentleman by 
the name of John Anderson, who was a Representative from 
Kansas. I wanted to read just a portion of that. 

He talks about the problems that the shippers and the communi- 
ties were having with railroads at that time and how that by 
unfair competition, the monopolistic powers of the railroads, that 
certain places, certain communities have withered and shrunk in 
their economic strength while others have grown in their local 
prosperity, all because of the contracts that in some cases were let 
and in other places denied. 

It seems to me that many of those problems that we tried to do 
away with, that the people of that time tried to do away with, have 
come back and are haunting us today. 

I want to state that we support deregulation, but there are some 
problems with it that we feel need to be corrected. Without going 
into all the details that I have in my written testimony, I want to 
state that it is our opinion that contracts should not be allowed in 
the transportation of lumber and wood products. The reason for 
that is that we move our lumber and plywood throughout this 
country to almost every community that you would find. It is not 
like when we are talking about moving coal or moving grain or 
something like that, or we are moving in a fixed direction on a 
fixed set of tracks, and because of the fact that we go eversnvhere, 
it does not work the same. 

One of the problems that we have experienced as small shippers 
is that we cannot get the contracts that our larger competitors can 
get. We have been working on this. Senator Packwood, as you 
know, for some time now, and we have tried and we have tried and 
we have tried. The railroads have done their best to circumvent 
an3rthing that we have done. We have formed associations to try to 
negotiate together as an association. As soon as the associations 
were formed, the railroads went to the individual members and 
tried to pick them off one at a time by offering contracts to them 
just to get them out of the association so that they no longer would 
be part of it. 

They have lied to us, they have not been fair, and our problems 
are very severe. 

One of the things that we have to look at is the fact that in the 
Northwest, those of us that thrive off of the timber supplied by the 
Federal Government, we have to buy that timber at a competitive 
auction. We bid for that timber. When a given company is given a 
contract that gives them a competitive edge in the selling of their 
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product, that competitive edge then can be related back to the pur- 
chase of timber. 

A competitive edge in our marketplace of $10 a thousand in ship- 
ments comes back and accounts to $15 to $20 a thousand in the 
price that a person can bid for timber. I was told last night that 
the U.S. Forest Service, through their planning process, is looking 
at reducing the sales program in region 5, which is California, basi- 
cally, by as much as 60 percent over the next year or two. In r^on 
6, which includes Oregon and Washington, they are looking at a 40- 
to 45-percent reduction. 

You take that fact and then apply that against the competition 
that is necessary to buy timber, those of us without contracts in a 
short period of time are going to be out of business. 

I believe that there was some conversation a little bit ago about 
the building of railroads if we had to, in order to move our own 
product. I would challenge you, I guess, that if you wanted to give 
us, our company or a group of companies like you did the railroads 
many years ago, every other section across this country, plus I 
think that is within 10 miles of the centerline, that maybe we 
could built a railroad. They were highly subsidized. 

The next part I want to get to that I cannot miss, because I know 
my time is running out, is that I am appalled at the arrogance of 
two railroads. Southern Pacific and the Burlington Northern, the 
acts that they have taken in the last 3 months, and most specifical- 
ly, the Burlington Northern within the last week. 

About 3 months ago, the Southern Pacific Railroad drafted a spe- 
cial set of rates in conjunction with the Canadians for moving Ca- 
nadian lumber into the California market. That contract, if you 
will, was done away with because we yelled so loudly. Everybody 
knows about the dialog that is going on, about the fact that the Ca- 
nadians are shipping and selling nearly one-third of the lumber 
that is sold in the United States. Everybody knows that Congress is 
working very hard on protectionist legislation. Burlington North- 
em, late last week, announced a joint rate with the Canadian rail- 
roads to move lumber into California that will have an impact on 
my prices, where I exist, of about $20 a thousand. 

Is that in the best interest of the consumer in this country? 

Thank you. 

[The statement follows:] 
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STATEJfNT OF MICHAEL E. BURRILL, PRESIMZTT, EUGEtE F. 3URRILL Ul'ISER C30MPANY 

My name is Michael Burrill and I am President of Eugene F. 
Burrill Lumber Co. located in Medford, Oregon. Our Company is a 
closely held family business that was founded by my father 
approximately 40 years ago. We are classified as a small 
business by the SBA and specialize in the manufacturing of 
quality 2x4 studs used in the framing of wood structures. We do 
not own any private timber and are totally dependent on our 
supply from the USPS, BLM and from a few companies who have 
their own private timber resources. 

My reason for being here today is to share with you our 
concerns as to how the Staggers Act is affecting the small and 
medium sized businesses in the Forest Products Industry in the 
Northwest. 

About two years ago, our company along with several other 
lumber and plywood producers in Southern Oregon became concerned 
about the inequities in rail rates and the contracts that were 
being written between the Southern Pacific Railroad and some 
large shippers of lumber and plywood. At the time we thought 
the problem was limited to those of us on the Siskiyou Line of 
the Southern Pacific Railroad. We formed a Co-op called the 
Siskiyou Shippers Association to try to negotiate contracts with 
Southern Pacific and thus bring equity into the market. Our 
efforts met with resistance every step of the way. If we were 
to measure our success it would be in destroying contracts of 
others and not in getting contracts for our members. As we met 
with other lumber and plywood shippers throughout Oregon, 
Washington, California, and Idaho, we found that the problem was 
wide spread and involves not only the Southern Pacific Railroad 
but also all the other railroads serving the Northwest. 

Due to the fact that I am the only witness representing 
the small and medium sized Forest Products Companies, I would 
ask that it be noted that I represent the views of the vast 
majority of these small and medium sized shippers in the 
Northwest. Those companies sharing our concern include, but are 
not limited to, the approximate 150 company members which 
comprise the Western Forest Industries Association and the North 
West Timber Association. 

Being a small business and a primary manufacturer in the 
Forest Products Industry presents a never ending challenge to 
survive. Most of the companies that I am representing here 
today have little or no privately own timber so we must depend 
on the USPS and the BLM as primary sources of our timber 
supply. That timber is sold through a process of competitive 
bidding under which it has become more and more difficult for 
the small and medium sized companies to compete. We also must 
compete in the manufacturing process to be efficient, to strive 
for the ever increasing level of productivity. The market for 
our lumber and plywood sales is worldwide and in the United 
States it includes all of the. 50 states. 

Our two areas of concern with the Staggers Act are as 
follows: 

(1) Contract Disclosure. 

(2) Competitive Access. 

1 . Contract Disclosure : 

My company does not ship on flat cars, all rail shipments 
are carried by box car. The Staggers Act has completely 
deregulated box cars so there is no way to gain disclosure of a 
contract unless someone freely offers the information. Many 
other small companies use flat cars and the act does provide for 
disclosure of those contracts. The problem with the disclosure 
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language as we see it is you have to hire someone in Washington 
to watch, on a daily basis, for contract information and then be 
prepared to respond immediately, with the correct procedures, 
regarding the filing of the contract. Even if we find that a 
contract has been written we must then file a complaint with the 
I.C.C. In that complaint we must identify the degree of damage 
that will be caused by the contract and prove why the contract 
should be investigated. According to I.C.C. docket information, 
the I.C.C. did not even begin its first investigation of a 
shippers complaint until February of 1985. Add to this fact 
that box car contracts are beyond the control of the I.C.C. and 
you can see the situation is impossible. Small companies do not 
have traffic departments and the costs and problems in gaining 
disclosure, in a timely manner, make it impossible for small 
businesses to react effectively. 

It is our opinion that contracts should not be allowed in 
the transportation of lumber and plywood products. Contracts 
have their place in certain commodities but not in the shipment 
of lumber and plywood. If the basis for a contract is only 
volume, then we cannot as small businesses compete in the 
marketplace. If you take the economic edge granted to the 
larger companies because of the contract situation and apply it 
back to the purchase of timber, then we as small companies are 
also prohibited from buying the timber to run our plants. A 
freight advantage of $10.00 per thousand board feet of lumber is 
equal to $15.00 to $20.00 per thousand on logs. The granting of 
these contracts to large lumber and plf>waod tomparLles, in 
affect, will destroy the small and medium aized ciaiap£inies chance 
to survive. Ve, the small and medium sized companies, will be 
the industry in the Northwest for at least the next decade. 
Most of the large companies are curtailing operations in the 
Northwest and are relocating to the South. 

#2 Competitive Access ; 

The question of Competitive Access becomes very important 
to those of us that are captive shippers to the railroads. If 
we rely on the Staggers Act to handle this problem, we cannot 
win because no one is considered a captive shipper if they can 
use an alternate transportation system, no iqatter how 
unreasonable the cost factor may be. If we approach our 
business with an attitude that money will cure all our problems 
and not take into consideration economics or even the 
reasonableness of a proposed solution, then I suppose the 
Staggers Act and its approach to the competitive access question 
seems to do quite well. I find it difficult to believe that we 
are being forced into wasting time and money playing games. We 
are fighting to survive in this industry and we do not need the 
I.C.C. or the Railroads destroying us. 

What we as small companies want and need is parity. We do 
not feel it is at all appropriate to grant special rights to 
others because of size or because they may live across town. 

The railroads of this country were not built entirely by 
the railroad companies themselves. They were subsidized heavily 
by the government to generate a national transportation system. 
With the Staggers Act and Deregulation, the railroads have 
forgotten their customers and the real meaning of competition. 
They give special rates to a few and increase the rates to the 
rest of us to cover the losses from those contracts. The facts 
are that the railroads of this country are a monopoly and with 
each passing year they are strenghtening their monopolistic 
power at the expense of the American consumer. 

All of us are aware of the controversy surrounding the ever 
increasing share of the U.S. Lumber Market being enjoyed by our 
neighbors to the north. The fact that nearly one-third of the 
lumber sold in the U.S. comes from Canada is well known. The 
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I wish to thank this connittee for hearing our 
concerns and allowing us the opportunity to antar our tastlnonir 
today. 
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Senator Packwood. Thank you. 

Mr. Bollard. 

Mr. Bollard. Thank you, Senator. 

My name is Homer A. Bollard, and I am general traffic manager, 
Louisiana-Pacffic Corp., headquartered in Portland, OR. LP is a 
major forest products manufacturer with 123 plants and mills in 21 
States. Net sales through the first three quarters of 1985 were $948 
million. 

I speak to you as a proponent of the Staggers Rail Act as written 
and the Interstate Commerce Commission's interpretation of it. I 
was a proponent of rail deregulation at the time Staggers was in 
the process of markup. I supported it as the representative of Lou- 
isiana-Pacific and worked hard to gain its support in all trade asso- 
ciations I belong to, not without some concern of its consequences, I 
might add. 

When you consider that we had 90 years of regulation, I believe 
the job that Congress and the Interstate Commerce Commission did 
with deregulation is remarkable. It had a great deal to do with re- 
turning our rail industry to a healthy financial and physical state. 
LP's rail traffic jumped from less than 25 percent pre^taggers to 
approximately 45 percent today. 

My company has had no serious problems with cancellation of 
joint rates and routes. Five years has taught us how to deal with 
contract rates, exempt quotes and single line tariffs. Joint bureau 
tariffs have become so burdensome and complicated that we prefer 
the new rating structures. It gives us the ability to be more cre- 
ative in our dealings with railroad pricing people. 

The demise of rate bureaus which made rates to protect the 
weakest, smallest, inefficient link is one of the reasons why rates 
have increased substantially less than the inflation rate. Boxcar de- 
r^ulation has become a substantial marketing tool for our sales 
people. We have been able to make sales and penetrate markets 
simply because we have been able to make rates on the spur of the 
moment. In fact, I like boxcar deregulation so much I am totally in 
favor of deregulating flatcars. 

As regards rail abandonments, Louisiana-Pacific has had its 
share of problems. We successfully fended off one abandonment, 
lost two, and have one pending. We were able to retain rail service 
in one case and possibly will in the second. 

I see an indication that rail management involved in an aban- 
donment is more than willing to make concessions to maintain 
service via short line operator or to ease the impact on industries 
affected by making rate concessions in alternative arrangements. 

I firmly support rate contracts and the Interstate Commerce 
Commission's order on the confidentiality of forest products con- 
tracts. If the contracts were not confidential, I believe there would 
be little incentive to make them. Public contracts would have the 
effect of my negotiating for the corporation's competitors. Any rate 
contract I have consummated came only after hard, lengthy negoti- 
ations. Contracts have given both parties the ability to make cap- 
ital expenditures, plan production, and control inventories because 
of the transportation stability they give our business. 

My full statement goes into contracts in greater detail. 
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In conclusion, I feel that Staggers in its present form, is working 
well. I have noticed a decided improvement in the quality of rail- 
road pricing and marketing personnel since its enactment. Many 
pre-Staggers railroad pricing people have blossomed since they 
have been able to operate in a businesslike manner. Those who did 
not are mostly gone. They generally know more now about our 
business and work with us to expand our markets. Generally, our 
service is better and our equipment supply is better. Admittedly, 
we have had to make changes in the way we do business, but in 
many cases, these very changes have been an improvement. There 
are still personalities in railroad pricing and marketing depart- 
ments who are not taking full advantage of Staggers or who are 
making mistakes in their decisions, but I believe they are in the 
minority and that they are hurting their own companies more than 
the shipping public. 

Perhaps Louisiana-Pacific Corp., because of its size, has some ad- 
vantage over smaller firms, but I doubt it. Our facilities are scat- 
tered over a wide area, and no single complex could ship over 20 
cars per day, nor do we have a location that could receive more 
than five cars per day, with the possible exception of a pulp mill in 
California that receives wood shiped by rail. 

I believe that it falls upon myself and the people that work for 
me to keep Louisiana-Pacific Corp. competitive through transporta- 
tion, and we have been able to do that by dealing directly with the 
C€UTiers. 

Thank you. 

[The statement follows:] 

Statebient of Homer A. Bollard, General Traffic Manager Louisiana-Pacific 

Corp. 

My name is Homer A. Bollard. I am General Traffic Manager of Louisiana-Pacific 
Corporation, headquartered in Portland, Oregon. L-P is a msgor forest products 
manufacturer with 123 plants and mills in 21 states. Net sales through the Hrst 
three quarters of 1985 were $948 million. Attachment A lists our mill locations to- 
gether with their annual rated capacities. I speak to you as a proponent of the Stag- 
gers Rail Act as written and the Interstate Commerce Commission's interpretation 
of it. 

I was a strong proponent of rail deregulation during the time Staggers was in leg- 
islative process. I became very concerned about the condition our rail industry was 
falling into during the 1970's and felt the only wav the trend could be reversed was 
through deregulation. Along with many of my colleagues, I had some fear that re- 
moval of the regulatory safety net could adversely affect my company, but the alter- 
native of a rail system in disarray was the greater of two evils. The fact is I felt that 
deregulation could work, but lacked confidence in rail management. 

The question toda^ is, was Staggers the proper legislation, and is the Interstate 
Commerce Commission's interpretation of it working as was intended? From mv 
personal experience, I say yes. The financial well-being of the carriers together witn 
the physical plant itself, have improved dramatically and I am sure you have suffi- 
cient evidence of that. The shipping public as a whole is generally in a better posi- 
tion to be competitive insofar as transportation is concerned. I can say this without 
reservation through my own experiences and through conversations with other traf- 
fic managers, both inside and outside the forest products industry. In most cases, 
our rail rat^ are as low or only slightly higher than they were five years ago. 
Whereas less than 25 percent of our shipments moved rail just prior to Staggers, 
almost 45 percent do now. We are now using Trailer On Flat Car and Container On 
Flat Car where we did not before, giving us another mode of transportation. My 
company has had no serious problems with cancellation of joint rates and routes. 
F^ve years has taught us how to deal with contract rates, exempt quotes, and single 
line tariffs. Joint bureau tariffs have become so burdensome and complicated that 
we prefer the new rating structures — it gives us the ability to be more creative in 
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our dealings with railroad pricing people. The demise of the rate bureaus which 
made rates to protect the weakest, smallest, inefficient link is one of the reasons 
wlw rates have increased substantially less than the inflation rate. 

Boxcar deregulation has become a substantial marketing tool for our sales people. 
We have been able to make sales and penetrate markets simply because we have 
been able to make rates on the spur of the moment. In fact, I like boxcar deregula- 
tion so much I am totally in favor of deregulating flatcars. I feel it is too bad that 
the courts deemed it necessary to modify the initial ICC order. 

As regards rail abandonments, Louisiana-Pacific has had its share of problems. 
We successftdly fended off one abandonment, lost two and have one pending. We 
were able to retain rail service in one case and possibly will in the second. I see an 
indication that rail management involved in an abandonment is more than willing 
to make concessions either to maintain service via a short line operator or, to ease 
the impact on industries affected, make rate concessions and alternative arrange- 
ments. 

The ICC's findings on market dominance has not caused us problems, perhaps be- 
cause we have been able to work around adverse rate actions, either through n^oti- 
ations or through alternative modes. In a letter I wrote in Januarv of tfalis year to 
the managements of Class I railroads (copy attached as Exhibit B), I cautioned them 
against being too prone to use market dominance as a defense in rate proceedings 
before the Commission. Whether they have taken my su^estion to heart, I cannot 
say. In any case, I believe a professional traffic manager should be able to handle 
most adverse rate actions directly with the carrier. 

There seems to be a great deal of animosity and opposition to rail contracts. Some 
of this may be well-founded, but I believe much is due to misinformation and igno- 
rance of the facts. I can state unequivocally that no contracts based on rates has 
been signed by Louisiana-Pacific Corporation without extensive and hard n^otia- 
tions. If any of these contracts put our competition at a disadvantage, it is b^use 
our competitors decline to meet the terms of our contracts, are not as good negotia- 
tors or decline to attempt to make a contract. I am in favor of the I.C.C.'s order as it 
relates to confidentiality of contracts covering forest products. There would be little 
reason for ourselves or the carriers to make a contract if its terms were to be made 
public. Public contracts would result in my negotiating for L-P's competitors if they 
were willing and able to meet the same terms and conditions of my contract. Con- 
tracting gives both parties the stability to make capitcd expenditures, to make sales 
commitments, to control production schedules and inventories. A contract does not 
constitute an absolute disadvantage because a unique situation results in a rate 
which allows ourselves or one of our competitors to penetrate a market where the 
other has not been before. In fact, it may work to the advantage of the noncontract- 
ing firm as the contracting firm could transfer his sales efforts and available prod- 
uct away from a market in which the two have been competing. We have instances 
where a railroad has sent us a freight bill in error which gave us information about 
a rate on a competitor's contract. In every case where this has occurred, we have 
been able to contract at least the same rate. In almost every case our sales people 
call us to advise that another firm has a certain contract rate lower than ours, it 
has proven erroneous. Transportation contracting is relatively new to botii industry 
and carriers. Mistakes and abuses have and will be made. Both parties are becoming 
more knowledgeable and sophisticated in contracting, however, and these mistakes 
and abuses are constantly being corrected. 

I do not find surprising the fact that there are organizations and individuals 
working toward repeal or revision of Staggers. I personaUy know traffic managers of 
lar^^e corporations and individuals in small firms who are against deregulation. I 
beheve they fit into one of three categories: (1) Those that want a regulatory body to 
do their work for them. (2) Those who for one reason or another do not retain a 
professional traffic manager or consultant and thus have not been able to benefit 
from deregulation. Many in this group do not even recognize that in many cases 
they have been benefitted. (3) Those vrho for some reason have a fear of what 
''might" transpire. I would hope that this Committee will give close scrutiny to alle- 
gations made by these people to ascertain whether or not they are valid. 

In conclusion, I feel that Staggers in its present form is working well. I have no- 
ticed a decided improvement in the quality of railroad pricing and marketing per- 
sonnel since its enactment. Many pre-StaJ^ers railroad pricing people have blos- 
somed since they have been able to operate in a businesslike manner. Tliose who did 
not are mostly gone. They generally know more now about our businesss and work 
with us to expand our markets. Generally, our service is better and our equipment 
supply is better. Admittedly, we have had to make changes in the way we do busi- 
ness, Dut in many cases those very changes have been an in4)rovement. There are 
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still personalities in railroad pricing and marketing departments who are not taking 
full advantage of Staggers or who are making mistakes in their decisions, but I be- 
lieve they are in the minority and that they are hurting their own companies more 
than the shipping public. Perhaps Louisiana-Pacific Corporation, because of its size, 
has some advantage over smaller firms, but I doubt it. Our facilities are scattered 
over a wide area and no single complex could ship over 20 cars per day, not do we 
have a location that could receive more than five cars per day with a possible excep- 
tion of a pulp mill in California that receives woodchips by rail. I believe that it 
&lls upon myself and the people that work for me to keep Louisiana-Pacific Corpo- 
ration competitive through transportation and we have been able to do that by deial- 
ing directly with the carriers. 

The plight of the American forest products industry has been well publicized. Ca- 
nadian imports have taken a large share of our market, but not because of actions 
taken by our domestic rail industry. The Jones Act is another matter. In fact, the 
railroads I deal with and that is most of them, have worked closely with us to help 
combat Canadian imports — in many instances quite successftdly. I sincerely hope 
that the Congress does not tamper with a piece of legislation that has helped restore 
the rail industry to a healthy state, which thus has allowed it to help us prosper as 
much as possible against what many feel is unfair competition. I believe that what 
we now have is furthering our transportation policy and is in the public interest. 

So that 3rou understand the tone of this letter, I want to assure you that I am a 
complete supporter of rail deregulation. During that period when the legislation was 
being consMerod, I worked hard to gain support from the forest products and paper 
industries and from the legislature as a whole. The criticisms and suggestions which 
follow are given only in the interest of retaining that legislation. 

I see a gaterhing of force in this country which would take us back to pre Stag- 
gers era. Believe me when I tell you that the nucleus of that force has been in exist- 
ence since the time when rail deregulation was first considered. It is both powerful 
and vocal— you would be surprised if I gave you the names of some of the people in 
its makeup. Now the rail carriers are coming to the shipping public to gain support 
to combat the "regulators''. The Committee Against Reopening Staggers (CARS) has 
been formed and I have joined that group. The railroad should know, however, that 
without substantial help form them CARS will not be successful. I firmly believe 
that more people are for reregulation than are against it. No one should be so politi- 
cally naive as to think that personalities do not carry as much weight with legisla- 
tors as sheer numbers. 

At a workshop on deregulation at Golden Gate University in early 1981, I said 
"regardless of how we feel about the law, I firmly believe it is imperative that we do 
all possible to make it work. If the rail carriers abuse those provisions favoring 
them, it wiU make it politically impossible for the Congress to retain the law. Ini- 
tially, operating within this law wiU result in many mistakes. It behooves us all to 
keep those mistakes at a minimum and make this law work, because the alternative 
is nationalization of our rail system, or at the very least, legislation which wiU pro- 
vide for regulation which will make what we have had seem miniscule." Sure 
enough these errors were made, or at least the appearance has been given that they 
were made. So now we find ourselves in a battle which should not have begun in 
the first place. 

The first error that was made, and this is a biggie, was the Hght strong lobby 
effort by the railroads to have defined as narrowly as possible, market dominance. 
This action at the very least gave the impression that railroads were attempting to 
gain an unfair advantage over the shipping public and caused some people to 
meekly accept an unfavorable rate action — more converts to reregulation. If a rail- 
road is unable to justify a rate action before the Commission, then in most cases it 
should not have been taken in the first place. The only thing I can see to be gained 
in circumventing scrutiny by the Commission, is at the expense of the proceedings 
or a delay in the effective date. 
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Railroads have accelerated abandonment of unwanted trackage since the passage 
of the act. Granted, one of the reasons for the act was to allow the carriers to trim 
costly property to improve their viability I firmly, believe that railroads, some of 
course more than others, have been over-zealous in using this new found freedom. I 
know for a fact that applications for abandonment have been filed on lines that 
were maiiginal. Best case figures are used, some of which are downright fraudulent. 
In most cases little or no thought is given to the businesses and communities being 
adversely affected by the loss or rail service. Little effort is being made to attempt 
to mitigate their problem. In some cases where there is a desire to purchase the line 
by those affected or a government agency, the price asked is far in excess of salvage 
value. It is not too difficult to get everyone in a community which has lost rail serv- 
ice to write their legislator. 

Railroads were quick to cancel joint rates and routes and to cancel switching 
agreements. Any professional transportation manager recognized that many rates 
and routes should have been cancelled, but conversely, many that were should not 
have been. Past mergers have made this trend towsmi cancellation more onerous 
and give credence to the idea that large Class 1 carriers are abusing their monopo- 
listic powers. The idea that single line route is always more economical is false, es- 
pecially when that route is more circuitous than a joint line route. Route and rate 
cancellations have hurt many regional carriers and feeder lines which are badly 
needed in our national transportations system, and because thousands of businesses 
are served by these carriers, they have been hurt, too. 

Boxcar deregulation, especially as it relates to car hire has recruited many to the 
regulation forces. The publicity given the bitter court case added more recruits. Not 
only were many small and short line carriers hurt, but car owner companies and 
their investors are suffering financial losses. Something had to be done to elimiante 
as much as pojssible the movement of empty boxcars, but the entire fault for those 
empty miles did not lie in car hire. Dictatorial, unilateral action by lai^e railroads 
on car hire gives credence to the idea that they cannot act responsibly in a deregu- 
lated environment. Adverse actions against private cars gave the same impression. 

The above actions by the rail industry are not the only actions which have re- 
cruited proponents to reregulation, but are those I consider to be most damaging. To 
counteract the idea that monopolistic powers available under the Staggers Act are 
being abused, I suggest the rail industry take the following actions as quickly as 
possible. 

1. Let it be known that they wiU not contest the market dominance aspect in rate 
proceedings brought before the I.C.C. 

2. Where abandonment of plant is necessary to the economic well-being, work as 
closely as possible with the affected shippers and receivers to maintain service 
either by maintaining the plant or by some means of providing alternate transpor- 
tation that is affordable. Certfdnly reasonable and accurate numbers should be used 
in supporting statements. Where the line is marginal, maintain service at least for 
the present. 

3. Make an inmiediate review of those joint rates and routes that were cancelled 
and where possible, restore them. Where a single line route is more economical, the 
rate structure will dictate its use, even if a joint route is available. Everything possi- 
ble should be done to make shippers and receivers located on short lines and feeder 
lines as transportation competitive as their counterparts located on Class 1 carriers. 

4. Make every effort to negotiate bilaterial car hire agreements on boxcars that 
give car owners and lessors a fair return on their investment. Grandfather the use 
of private cars at rate structures in effect on regular boxcars for the time of the 
lease in effect at the time boxcars were deregulated. Most of these leases have less 
than five years to nm. Let it be known that renewed lease cars will not fall under 
the same rate structures and give the lessor accurate numbers to show why. 

5. Stop making inane and inflammatory statements to the shipping public to justi- 
fy a particular action or position taken. Most of them are preceived to be self/serv- 
ing and false, and only tend to confirm to a proponent of regulation that a use of 
powers n-anted under deregulation have been abused. Generally these statements 
can be disproved and make great ammimition when talking to a legislator. Make 
sure that accurate numbers are available to justify an action and do not hesitete to 
provide them to interested parties. 

Regardless of what is said, railroads are unique in the fact they control much of 
the nation's commerce and railroad management should recognize that fact. They 
cannot exist in a deregulated environment without self-restraint. Industry and gov- 
ernment simply wiU not take at face value verbal assurances that abuses will not 
take place — history has proven them right. Railroads do not believe each other, why 
so should anyone else? Railroads must begin immediately through specific actions. 
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to convince the public that they can operate in a deregulated environment without 
abusing their powers. They must be very careful to not give even the appearances of 
such abuses. I think it might be well for every railroad employee to read the history 
of those events which lead to the enactment of the original Interstate Commerce 
Act. 

Unless the rail industry changes as I suggest, I do not feel that those of us in 
industry who favor deregulation are going to be able to convince the Congress to 
leave in place what we have today — we need the rail industry's help. 

[The following information was subsequently received for the 
record:] 

Questions of Senator Long and the Answers 

Question 1. Mr. Bollard, you seem to be wearing two hats. Your prepared state- 
ment is a very impressive catcdog of what is right about deregulation. We are ex- 
tremely pleased that for you, the Staggers Act is working, as it is working for most 
shippers with competitive choices. On the other hand, though, the letter you wrote 
to the mcyor railroads earlier this year which is attached to your prepared state- 
ment is also impressive — it's an impressive listing of the ways in which tiie Staggers 
Act has not worked. You list at the end of that letter five suggestions you made to 
the msgor railroads, on how they can alter their behavior and perhaps avoid the 
need for Congressional action. Would you please go through that list and tell Us if 
the railroads have taken any of your suggestions to heart? 

Answer. My letter to the Class I railroad executives was included with my testi- 
mony to show the Committee my support of Staggers and the Interstate Commerce 
Commission and to suggest ways in which railroad management could make it work 
without additional legislation. If that letter was read closely by the members of the 
Committee, it would be seen to be informative rather than critical and that it put 
forth the idea of Voluntary actions by railroad management — in other words, rea- 
sonable men reasoning together. I might add that I received generally favorable re- 
sponses from a wide range of recipients from Stanley Crane of Conrail to Denny 
McNear of the Southern Pacific. 

As to the five suggestions I made in my letter, the following is how I perceive rail 
management's reaction to them: 

(1) I received no favorable response to my suggestion on market dominance. I 
have seen, however, a softening of rail management's hard line position as evi- 
denced in the agreement in Exparte 456 wherein the burden of proof of market 
dominance shifts from the shipping public to the railroads. This is a very big change 
because it forces the railroads to investigate thoroughly the possibility of market 
dominance before they take a radical rate action. This is important because if they 
discover market dominance exists, they would stand a good chance of losing a case 
before the Interstate Commerce Commission and conversely if market dominance 
does not exist, they would lose business needlessly. As Welbom Alexander, Jr. of 
Seaboard Systems Railroad wrote me, "However, as market rather than regulatory 
forces increasingly control our dealings with shippers, rate cases are becoming infre- 
quent. In short, I think you may see the issue die a natural death over time.". The 
impression offered by witnesses and members of the Committee that rail manage- 
ment sits in their conference rooms plotting to put the capitve shipper out of busi- 
ness is ludicrous. I know these people personally and they are nothing more than 
business executives bent on making their companies financially viable and they 
cannot do that by intentionally putting their customers out of business. Of course 
mistakes will be made, but I believe they will be corrected and no amount of legisla- 
tion will keep them from being made. 

(2) I have noticed a marked improvement in the railroad's handling of abandon- 
ments. I have two firsthand experiences to lead me to that conclusion. The Southern 
Pacific has had approved the abandonment of the branch line serving our Lakeview, 
Oregon sawmill. They have been working closley with the State of Oregon, the 
county, and the Lakeview shippers to arrange for continued service. The Chicago 
and North Western has delayed filing for abandonment of a line serving our River- 
ton, Wyoming sawmill even though the line has been losing money. They are work- 
ing with the state, ourselves, and a competing railroad in an effort to retain service. 

(3) The agreement worked out between the National Industrial Traffic League and 
the carriers and subsequently approved by the Interstate Commerce Commission in 
Exparte 445, indicates that the railroads are working to eliminate as much as possi- 
ble, the problem of anticompetitive practices. 
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(4) I am informed by aU the carriers who received my letter, that they are work- 
ing on car hire agreements. As an example, Mr. W. P. Barrett of the Union Pacific 
Railroad informs me that they already have over 200 bilateral agreements in place. 

(5) In my correspondance and conversations with railroad personnel, I detect a 
much more candid and forthright manner. This is certainly true of the comments I 
received in answer to my letter. In no case did I receive full agreement to what I 
proposed, but was given legitimate and candid reasons or any disagreement. 

Question 2, Ibve you ever filed a rate complaint at the ICC? How do you think 
captive shippers fare today at the Conmiission? 

Answer. I have in the past filed rate protests with the ICC, both successfuUy and 
unsuccessfully. I have not found it necessary to file a protest since the advent of 
Staggers, however, I see no reason why a captive shipper would not get a fair hear- 
ing before today's Commission, however, it is not made up of the same people as 
when I filed my protests and having no experience with the present Commission, I 
cannot say whether they are pro carrier or pro shipper. Since the Commissioners 
are confiiined bv the Senate, it seems to me the Senate controls the attitude and 
philosophies of tne Commission. 

Question S. Are you familiar with the Consumer Rail Equity Act, S.477? What, if 
anything, about it do you find objectionable? Please be specific. 

Answer. I am familiar with the Consumer Rail Equity Act, S.477 and with its pro- 
posed revision. I am spedficallv against all three sections of the proposed revision. 
Section I would return us to the chaotic unproductive situation where all rate ac- 
tions could be litigated before the ICC and would decimate Staggers. The ensuing 
delays to rate actions caused by passage of this section would return the rmlroads to 
financial instability. Section n of the bill is unnecessary in view of the findings in 
Exparte 445. The Midtec Paper Corporation v. Chicago and North Western case was 
begun prior to Stagers, so has nothing to do with Staggers. Section m would have 
the same result as Section I. The fact of the matter is, that S. 477 in whatever form, 
is plain and simple reregulation and its passage would return us to the same cli- 
mate as pre-Sta^ers. To call this bill a clarification of the intent of Congress is a 
sham. 

Question 4- In your prepared statement at page 3, you say that vou oppose con- 
tract disclosure, because it "would result in my negotiating for L-Fs competitors if 
thev were willing and able to meet tiie same terms and conditions of my contract." 
Isn t that just what the Staggers Act intended for shippers of agricultural or forest 
products — that if a shipper could prove he was willing and able to enter into the 
same contract on substantially the same terms and conditions as you, it would be 
ui\just discrimination if the railroad refused to do so? 

Question 5. You describe Louisiana-Pacific as a "major forest product manufactur- 
er with 123 plants and mills in 21 states, with net sales in the first three quarters of 
$948 million.'' Congr^ wanted the prohibition in the Staggers Act against ui\just 
discrimination in agricultural or forest products to protect small shippers of these 
commodities who lacked market power. Why wouldn't a small forest products com- 
petitcH: of yours with just one or two plants be at a significant disadvantage in 
trying to negotiate a contract, when compared with your company and its 123 plants 
in 21 states? 

Answers. I will answer questions 4 and 5 together because it seems to me they are 
asking for the same opinion, but in a different manner. 

My view of what the Staggers Act intended was to relieve the rail transportation 
industry of archaic, suppressive, needless, and damaging regulation so that they 
could become viable enterprises. I supported the legislation because of the dire need 
to return our railroads to a profitable posture, and because I felt I could work 
within an unregulated atmoepnere. My initial opinion has been borne out. Before 
Staggers, I considered the biggest threat to my industry and the country as a whole, 
the deterioration of our raiTsystem to the point where a good share or all of it 
would fall to the same fate as the Penn Central. My company has gone to the ex- 
pense of maintaining professional transportation people. We work hard to keep this 
company competitive with our competitors through ^ansportation service and pric- 
in^. Neither our large or small competitors share in this company's expense. Mr. 
Michael E. Burrill stated before the Committee that he could not afford to hire 
someone like myself. My answer to Mr. Burrill is that he can not afford not to. Rest 
assured that Mr. Burrill hires the best lawyers, resource managers and millwrights 
he can find. There is available to Mr. Bumll any number of transportation consult- 
ants who would be happy to represent him at a lesser cost than mjrself. "Ui\just 
discrimination" to my mind is a self-serving and unproven term. If, in the Senator's 
mind it means that Louisiana-Pacific Corporation s competitors should have the 
same contract negotiated by myself without the necessity of their negotiating for 
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themselves, then I do not think they should have the same contract any more than 
a large corporation should have the same contract under the same circumstances. 

Louisiana-Pacific Ck)rporation's 123 plants are located from Maine to Florida to 
California to Alaska and served by many railroads. As I stated in my statement 
(pages 4 and 5), none of these facilities is a large complex which could command any 
special consideration. To suggest that the traffic from all Louisiana-Pacific's plants 
could be used to force or influence a special rate to the detriment of any of our com- 
petitors simply is not true. If a smaU forest products competitor could show its serv- 
ing carrier that a contract would be economically beneficial to that carrier, I do not 
believe that he would be at any significant disadvantage. 

The big disadvantage small shippers have is their lack of knowledge in transpor- 
tation economics and their reluctance to obtain people who have that knowledge 
and expertise. In our industry, especially in the West, small business set-asides and 
timber taxbreaks have allowed the small firms to compete quite nicely with us. No 
amount of transportation equity is going to keep firms solvent who are mismanaged 
and underfinanced, especially when their largest competition is not each other but 
our neighbors to the North. 

Senator Packwood. Thank you, sir. 

Senator Kassebaum. 

Senator Kassebaum. Thank you, Mr. Chairman. 

Mr. Sexton, I would like to ask you what your thoughts are on 
the compromise that was reached regarding contract disclosure by 
the National Grain and Feed Association. Do you believe that it 
will address the interests of the smaller shippers? 

Mr. Sexton. I have not read it, I have not seen it, so I just have 
heard from discussions with people at National, and Mr. Harding, 
what is in it. Specifically, they do not ask for the disclosure of the 
identity of the shipper, and I think that is something that you 
raised in your comments in ex parte 387, that it is absurd that you 
have to wade through all these contracts that are being filed and 
find the needle in the haystack if you want to object to a contract 
and you are concerned about one at one particular point by one 
shipper and one rail carrier. If it comes up and it is identified, you 
know that is the one you want to object to. 

So I think the fact that they do not disclose the identity of the 
shipper is very, very significant. 

Second, I understand that they want to have disclosure of the 
actual points of origin and destination but they do not want to dis- 
close the intermediate transit points. For the smaller shipper there 
is no intermediate transit point applicable to any contract they 
would negotiate. That would only, I think, tend to operate in favor 
of larger companies who may not have the interest for disclosure. 

So to that extent, the exclusion of transit points is significant 
and is necessary for smaller shippers. 

So those two plus they do not touch the rate argument. I know 
there is a counterargument to including the rate in the contract 
summary. I can just recognize that as a theoretical argument, but 
not one that has got any practical value. 

Senator Kassebaum. Well, Mr. Harding, let me ask you, because 
I really fail to understand why identifying the shipper violates the 
principle of confidentiality. I can see where rates and so forth cer- 
tainly would. But it seems to me that grain shippers and perhaps 
forest products shippers — Mr. Bollard, you might have a comment 
on this, too — really need to know who the shipper that they are in 
competition with in order to make some judgment about what they 
should be concerned. 
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Mr. Harding. First of all, the agreement is a compromise within 
the Grain and Feed Association and between our association and 
the AAR, so not everything that everybody wanted is covered, and 
in many cases there are things in there that people did not want. 

As far as the name of the shipper at a particular origin, our con- 
tract sunmiary agreement woiild list the actual origins and the 
actual destinations. You can go into railway guides and look at 
those locations and see the facilities that are at those locations and 
which people own or operate those facilities. So I think to a certain 
degree that problem can be overcome by searching through the 
data that is available from the railroads themselves. 

Senator Kassebaum. Well, but is that not an extremely time con- 
suming and lengthy process, which many small shippers simply 
cannot afford? 

Mr. Harding. I think it is more difficult for a small shipper than 
a large shipper, yes. 

Senator Kassebaum. And that is really whose concerns we are 
addressing, is it not? 

Mr. Harding. That is right. 

Senator Kassebaum. I would guess, Mr. Bollard, in your com- 
ments, though, that you do not feel that identifying a shipper is 
necessary. 

Mr. Bollard. No, Senator, I do not. 

Senator Kassebaum. Do you think it really would be violating 
the confidentiality principle, however, to identify one? 

Mr. Bollard. I really would not have a msgor problem of ship- 
pers being identified in contracts. The Commission has not seen At 
to insist upon it, but personally, I do not have a problem with our 
being named as having signed a contract with a rail carrier. 

Senator Kassebaum. I think based on the three cases that you 
cite, Mr. Sexton, that actually for some of the smaller shippers it 
becomes not only costly to challenge contracts, but in the end they 
are canceled if indeed too much pressure is applied. 

Is this what you were implying? 

Mr. Sexton. Obviously we do not know for sure who had the con- 
tract, and we do not know that that was the contract we were 
after. All we can say is we did a first proceeding, and for the Sena- 
tors who may not have read it, we did a first proceeding which we 
are faced with the summaries that just say origin: Kansas, any 
point in Kansas or Colorado, and now we are trying to guess where 
the point of origin is, and we are looking for one particular loca- 
tion. We can file on that contract, and we get it, and they are 350 
miles away, or something like that. I am under a protective order, 
so I cannot say. But it is not applicable. 

Then we get one that we hear, as Mr. Oman said, in the trade 
you can understand from the rumor mill who has got what con- 
tract where, and we heard it was the contract we were after, and 
then all of a sudden it was canceled by the shipper and the rail- 
road, and the Commission denied discovery, and then presumably 
that contract was then refiled, and we then had to find the needle 
in the haystack a second time. 

So I think at a bare minimum you have got to have the identity 
of the shipper noted in there or you are not really sure which con- 
tract you are going to get because there may be five or six. 
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Senator Kassebaum. All of you have mentioned the lack of en- 
forcement by the ICC and using the mechanism that exists under 
the law, but how do you respond to those who say that a smsdl 
shipper is not utilizing, say, all of the service procedures that he 
coidd, or mechanisms that have been available under the law? I 
mean, do you feel that you, in representing Evans Grain, have uti- 
lized all of the mechanisms that have been available to you? 

Mr. Sexton. I think we have utilized everything avsdlable. We 
get the contract summaries, we put them on computer, we try to 
keep track of them, we try to do what Mr. Oman says, but as you 
note in your study, or your statement in 387, if you do not file an 
objection within the first 18-da3rs and the marketplace does not dis- 
close the existence of the contract, and you cannot tell because the 
contract does not say who the shipper was in the contract within 
that 18-day period, you are done, you are over with, and the con- 
tract may, if it is one of these negotiated rate contracts, we men- 
tioned in our statement that may be deregulated for time eternal, 
and I do not think that is what the committee intended, but that is 
exactly what USDA Office of Transportation found, was 42 percent 
of the contracts do not provide the rate, and they are never amend- 
ed, and they go on for time eternal. 

Mr. Harding. I think the answer to the question, in the past we 
have been caught in the embarrassing situation where we have 
called the Commission to ask about a contract summary because it 
was so general in nature, only to find out it covered the wrong con- 
tract, and we have not received the number yet from the carrier. 

I truly believe that if those rules are followed, those shippers will 
be able to see who is affected, be able to determine within some 
limits who the contracting shipper is, and seek redress under the 
law. 

Senator Kassebaum. Thank you. 

Senator Packwood. Senator Liong. 

Senator Long. I do not understand the contract issue as well I 
would like to because I have not been involved in that pcuticular 
kind of business, but I believe I can understand your problem be- 
cause we have had parallel problems in other areas in my part of 
the world. 

It is not unusual in Liouisiana to have a contract where a person 
with a relatively small amount of gas decides that he does not have 
the bargaining power of someone with a large amount of gas, and 
so he signs a contract to sell gas on the condition that if they give a 
much better price to someone else, he gets the benefit of that price. 
I am familiar with people having to go to court because someone 
signs a contract much more favorable to someone else but succeeds 
in keeping that a secret for many years, and thus someone is 
paying a far better price to someone else than he was paying to a 
small seller who did not have the market power that the large 
seller had. 

I cannot for the life of me underst£uid how one could justify in 
the national interest keeping that information secret from one who 
is being adversely affected by it and being denied his rights. 

Have you worked out a proposed amendment under which you 
could get the information that by right you are entitled to? 
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Mr. Sexton. I think what we have suggested in appendix I was 
along tiie lines of the resolution language that Senator Danforth 
had introduced in S. 331 last year, to specify that when essential 
terms and conditions of the contract will include the following in- 
formation, you did that in the Shipping Act of 1984. You used the 
term — it did for ocean transportation contracts what Staggers did 
for rail transportation contracts, but when you used the word ''es- 
sential terms/' you said those shall include, but not be limited to, 
and then you gave a laundry list of essential terms. 

Maybe that kind of an approach is going to help, but in essence, 
a lot of that really b^s the question because you are talking about 
a matter of market power. This study from Kansas finds that the 
average contracting shipper controls 18 origins of grain in 4 States 
and has 40 million bushel storage capacity, and he has 4.33 con- 
tracts with two different railroads. 

Now, what that means is that in Senator Ford's situation not 
only are a lot of Kansas shippers in essence captive to a railroad, 
because they have only got one railroad serving them, and I appre- 
ciate Mr. Oman's comment. True, you can maybe truck it to some 
otiier place and sell it there and apply ingenuity, but the simple 
fact of the matter is if you go in and you are a single carrier or you 
are a single origin grain company, then you are on one railroad, 
and then that railroad turns around and negotiates with a shipper 
who is right down the line from you like he might with a coal com- 
pany and gives him the contract and does not give it to you, I have 
got in appendix 5 of our statement a situation where you cannot 
argue that the cost differential is there, the guy made the S€mie im- 
provement, he could load 50 cars just like the next guy did, and his 
rate was 9 cents a hundredweight, or 5.4 cents a bushel more than 
what his competitor was, which took him out of the marketplace, 
and that is not justified. 

And I think those kinds of things happen, but the reason they 
happen is because you start out with the whole concept of market 
dominance and market power, and the contracting has simply en- 
hanced that power by adding to it another screw that can be 
turned. 

Now, I do not know whether that constitutes unjust discrimina- 
tion or destructive competitive practice, but we have never had an 
opportunity to litigate it because we have never gotten disclosure 
of a contract that we were after. 

Senator Long. Thank you very much. 

Senator Packwood. Senator Ford. 

Senator Ford. Thank you, Mr. Chairman. 

Mr. Sexton, you are beginning to talk my language. You made a 
statement earlier, in the early part of your statement, that at a 
p€uticular time it was 1.54 cents or a certain percentage difference. 

What was that? 

Mr. Sexton. In 1977 the differential, the price differential be- 
tween a small and a large, was 1.54 cents, cents per bushel. 

Senator Ford. And in 1983 it was 45 cents per bushel? 

Mr. Sexton. Correct. 

Senator Ford. Between the big shipper and the small shipper. 

Mr. Sexton. Correct. 
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Senator Ford. And that, for all practical purposes, puts that 
small shipper out of business. It puts him out of business because 
of the rate. 

Mr. Sexton. That is correct. 

Senator Ford. Now, Mr. Oman, I want you to tell me why some 
changes in the Staggers Act should not be made based on that situ- 
ation. I am also thmking about the situation of hauling coal out of 
eastern Kentucky by truck rather than by rail when the railroad 
says that the haul should be cheaper by rail than by truck. 

Now, you tell the small shippers to start hauling by truck. I do 
not want to hurt the truckers, but I sure do want to help the farm- 
ers. They are holding on by their fingernails. 

Mr. Oman. An important point to make, is that we in the grain 
industry are a service to the farmers and that our economic wel- 
fare is based upon the economic welfare of the farmer, and it is the 
grain industry s position to get the best price for that farmer, and 
as the USDA study shows, from 1977-80, grain rates in Kansas, to 
the Gulf increased bv 60 some percent. From 1980-84 the rates 
were reduced, and although it cannot be determined where that re- 
duction went, the conclusion was that most of that reduction went 
back to the farmer. 

It is not in the best interest for a railroad to pick and choose and 
discriminate between big and small shippers in the State of 
Kansas. Because of the transit provisions in most tariffs and con- 
tracts, the single car shipper in Kansas has benefitted from unit 
train structures. And who is benefitted by that? The farmer. 

There are isolated situations where maybe there are one or two 
contracts that discriminate over a short period of time but that sit- 
uation only exists for a short period. 

I would challenge that person that has been discriminated 
against to do his homework and go to the carrier and get the job 
done. 

Senator Ford. And if he does not know with whom the contract 
is and it is not disclosed, that is very difficult to do, and he should 
not have to be placed in that position in the first place. That small 
shipper ought to have the same opportunity, the same ability as 
the big shipper. You just look at big and you look at small, and the 
small one does not have the capital to go to court unless he forms 
an association where everyone puts a little something in it. And 
with the way the farmers' problems are today — and I €tm not sure 
that Kansas is any different from Kentucky in relation to the 
farming community — we have all kinds of troubles, and if there is 
1.4 cent difference in a bushel in 1977 and a 45-cent difference in 
a bushel in 1983, the difference has to be transportation. 

And that is what we are saying here. 

There is something about your proposal, Mr. Sexton. You know, 
a man had two wives, and both of them predeceased him, and 
before he died, he was asked, what do you want to do, and he said 
bury me between the two but tilt me toward Tillie. And I am tilt- 
ing toward Mr. Sexton and what he is trying to do here a little bit. 
I still cannot follow you, Mr. Oman, about how it is so much better 
for the shipper, and particularly the small shipper, under present 
day conditions. 

If you could explain that to me, I will be glad to accept it. 
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Mr. Oman. I have been in transportation and distribution for 
about 14 years, and specifically in grain for 4, and I still struggle to 
some extent in underst£uiding the total dynamics of the market- 
place. But from my perspective — and I have an opportunity to view 
a lot of grain transactions, contracts, and marketing distribution 
systems, and I concur with the study that there is no real evidence 
that small shippers have been hurt by contract ratemaking. 

Senator Ford. Well, I am going to send you some more papers. 

Mr. Burrill, how many cars do you ship a day? 

Mr. Burrill. I would guess three to four. 

Senator Ford. Well, Mr. Bollard said he was not very big. None 
of his locations ship more than 20 per day or something like that. 
So that is quite a contrast. 

From how many locations do you ship? 

Mr. Burrill. One. 

Senator Ford. That is all I need to know. 

Mr. Bollard, From how many locations do you ship? 

Mr. Bollard. One hundred twenty-three. 

Senator Ford. And no more than 20 cars per location? 

Mr. Bollard. I may add, though. Senator, I would guess that 
most of our saw mills are around the same size as Mr. Burriirs. We 
do have some larger complexes, but most of ours are pretty much 
the size of his. 

Senator Ford. But 20 times 100 plus does show quite a difference. 

Now, Mr. Bollard, I was interested in reading the letter at the 
end of your testimony today, which is four pages damning the Stag- 
gers Act and what is wrong with it, and sa3dng that the railroads 
ought to clean it up; or otherwise they are going back to reregula- 
tion. 

Mr. Bollard. No, sir. That was not what it said. 

What it said was that the railroads should cleanup their act as to 
how they operate under Staggers. 

Senator Ford. Well, you sure set out a lot of things here that we 
have been tndng to cleanup in this legislation. We are not contest- 
ing the market dominance concept in rate proceedings, abandon- 
ment where necessary, an immediate review of the joint rates, and 
so forth. There are four pages, Mr. Chairman. I thmk the witness 
who supports the Staggers Act as it presently is gives us an oppor- 
tunity to place in the record the changes that are absolutely neces- 
sarv. 

Senator Packwood. Mr. Burrill, one question. All of the other 
witnesses here, and most of the other people that have testified on 
the Staggers Act have not complained too much about the concept 
of contracts. They want them revealed, they would like to know 
more about them, but you are one of the few that has simply said 
in my industry I do not think contracts work at all and should not 
be allowed. Big haulers, small haulers, it would not matter. 

Expand again as to why not. 

Mr. Burrill. When we first started talking about this, we were 
talking about contract disclosure, and we asked ourselves, OK, if I 
came back here and told you our story and you were to tell me 
that, OK, you can have an3rthing you want in the way of contract 
disclosure, tell us what you want, OK, we considered that. The 
facts are that, well, all of the lumber t t we shipped by rail goes 
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in boxcars. Boxcars are completely deregulated. Disclosure would 
do nothing for me, absolutely nothing. And small companies like 
ours, we cannot afford to have a gentleman like this one sitting 
next to me, you know, even our small associations only have 10 
members. We cannot afford to hire somebody like that. And the 
impossibility of tracking through even on the flatcar contracts, it 
just is not going to work. 

The CURE legislation we support, but we do not feel it goes far 
enough. It is not going to solve our problems. 

I think, Senator Long, you were right on course, and Senator 
Ford, on the problems of the small versus the large. This gentle- 
man here has put together a document that supports our point of 
view as people who feel that the regulations need to come about to 
change the Staggers Act. He very eloquently does that. 

Senator Packwood. Let me make sure I understand, though, 
what you are saying. You are small enough that it would not 
matter if you had access to contracts or could find out what was in 
the contracts, assuming you could afford to find out, and it is ex- 
pensive. So it would not matter if the contracts were actually pub- 
lished and they were mailed to you every day so you did not have 
to have your lawyer look at them. What you are simply saying is 
that in your position, in your business, you need tariffs and regula- 
tion, and that contract authority does you no good. 

Mr. BuRRiLL. We need equity, and that is what it really comes 
down to. 

Senator Long. Let me get one thing straight in my mind, if I 
can, Mr. Burrill. 

Now, Mr. Bollard testified that your plant, your individual plant 
is probably around the same size as many of his plants, is that 
right? 

Mr. Burrill. That is right. 

Senator Long. Now, he is in a position to negotiate 125 plants, a 
lot of them, where as you, with the market power that you can 
speak for, are just one little fellow. 

Now, I have seen enough as chairman of a monopoly subcommit- 
tee at one point in my career to know how that power of speaking 
for a lot of business can be compared to the power of speaking for 
just one little plant. Big business has often been in a position to 
obtain quantity discounts and all sorts of things because it is deal- 
ing for a large amount of business as compared to a competitor 
who is dealing for a small amount in relative terms. 

Now, I take it that the kind of thing you would need would be, 
one, to know what the contract is with let's say, Louisiana-Pacific. 
Please underst£md, those are good people. They make a profit and I 
am happy about it, but at the same time, you would need to know 
what contract this other fellow has, and then you could have an 
opportunity for the same type of break. 

Now, that would not break — if a carrier has signed a contract 
with him for 50 of his plants, the same break for you is not likely 
to break that railroad, is it, if you have the same t3rpe of terms and 
conditions that they gave him? 

Mr. BuRRHX. No, it is not. 
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Senator Long. But without a break like that, what you are 
saying is that it would not do you any good even if you did know 
what his contract said. 

Mr. BuRRiLL. That is right. Our company has been trying to ne- 
gotiate contracts with the Southern Pacific, and they have offered 
us some rather interesting contracts. One of them that I can recall 
would have been giving us a contract to a specific city and to a spe- 
cific customer. So if the contract, say, was to Cleveland, OH, we 
could ship to Cleveland, to one customer or two customers that 
were included in the contract, but if another customer in Cleveland 
wanted to buy from us, we could not sell to him. 

Senator Long. You need something like a nondiscrimination or 
an equity clause somewhere in that law to indicate that if they are 
selling — if they are providing a service to your competitor under a 
far more favorable arrangement, they ought to give you a compara- 
ble arrangement so that you can compete in that same market. 
That is the kind of thing, I take it, that you need. 

Mr. BuRRiLL. The railroads tend to operate, I think, with their 
head in the sand because they held hearings in our area and they 
told us that contracts were given so that they could increase their 
business. So I asked them, I said, now, if you were to take a given 
geographic area, whether it is western Or^on or whatever, and if 
you were to reduce the rates for one customer in western Oregon 
and then measure it again after the rates had been reduced, have 
you really increased the volume? Say that one customer doubles 
his output. And they said, well, we are not sure. And I said, well, I 
can tell you that one customer doubled where the rest of us have 
shrunk, the total volume has not changed, but it is putting the rest 
of us at a disadvantage and it is moving us further and further into 
the west. We are one of the very few companies left that can ship 
to the east coast because of the quality of the product that we put 
out. But we are being forced out of this market also. 

And this latest thmg with the Canadian deal with the Burlington 
Northern, you know, that is now impacting the markets in Califor- 
nia that the west coast mills have been pushed back into. We are 
getting to a smaller and smaller area, and where do we go next? 

Senator Long. That situation is such that the Canadian Govern- 
ment is giving the Canadian producer a far more favorable rate on 
the timber on Government land, which is bad enough, and then 
your Government permits a further discrimination by the railroads 
to favor the Canadian product. You really have your back to the 
wall. 

Mr. BuRRiLL. That is right. 

Mr. Bollard. Senator, may I say something? 

Senator Long. Go ahead. 

Mr. Bollard. What he referred to here, those rates were pub- 
lished and made effective by the Burlington Northern last Thurs- 
day. On Friday we had meetings with the Southern Pacific Rail- 
road who canceled pcuticipation into California, Arizona, New 
Mexico of the rates. In other words, you cannot use them to South- 
em Pacific points, California, Arizona, New Mexico. The Union Pa- 
cific also advised me that they are doing the same thing. You 
cannot use them into California. Therefore, these rates that Mr. 
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Burrill is talking about are going to be of no benefit to the Canadi- 
an producer because they simply will not apply. 

Senator Long. Well, that may be very good news. 

All I am seeking, Mr. Bollard, is just fairness. If you were on the 
other end of this issue you would be complaining, too, I take it. 

My point of view, just sitting here as one on this committee, is 
that all I want to do is be fair to all concerned, to Liouisiana-Pacific 
as well as the others. 

Mr. Bollard. Mills that we have, we have a mill just down the 
road from Mr. Burrill's mill. We ship on the exact same rates that 
Mr. Burrill does, exact same rates, both served by the Southern-Pa- 
cific. We ship on the exact same rate. 

Mr. Burrill. It is interesting that the two of us are sitting here 
talking about what we are. The problems are that if we have 
equity, when we compete with LiOuisiana-Pacific, it does not make 
any difference as long as we have equity. If we are shipping on the 
same rates, then that is fine, that is well and good because then we 
are able to compete the way we should be able to compete. 

There was a recent contract that Roseberg Lumber Co. had that 
was kicking both of us out of the market, and that one accounted 
into the Texas markets of nearly $40 a thous€utid, and we finally 
got rid of it, but it was only siter the Senator became involved and 
the noise we started malung that we were actually able to get 
Southern Pacific to even admit that it was there. We knew it was 
there, but they would not admit to it. And that destroys us. 

Senator Packwood. Gentlemen, thank you very much. 

Now we will have on our panel Mr. Texido, Mr. Petruccelli, Mr. 
Gastler, and Mr. Bush. 

Mr. Texido, go right ahead. 

STATEMENTS OF WILLIAM J. TEXIDO, CHAIRMAN AND CHIEF EX- 
ECUTIVE OFFICER, BRAE CORP.; M.E. PETRUCCELLI, DIRECTOR 
OF TRAFFIC, PPG INDUSTRIES, INC., ON BEHALF OF PROCOM- 
PETITIVE RAIL STEERING COMMITTEE, ACCOMPANIED BY 
JOHN F. DONLAN, COUNSEL, PROCOMPETITIVE RAIL STEERING 
COMMITTEE; HAROLD L. GASTLER, PRESIDENT AND CHIEF OP- 
ERATING OFFICER, MISSOURI-KANSAS-TEXAS RAILROAD CO., 
ON BEHALF OF RAILROADS AGAINST MONOPOLY; AND 
GEORGE C. BUSH, GENERAL MANAGER, TRAFFIC, LTV STEEL 
CO. 

Mr. Texido. Thank you, Mr. Chairman. 

Senator Packwood. I will ask you to do the same as the other 
witnesses, abbreviate your statement. It will be in the record in its 
entirety, and hold yourself to 5 minutes. 

Mr. Textoo. Thank you. 

I am the founder and chief executive officer of the BRAE Corp., a 
major lessor of rail cars to short line railroads. I am speaking today 
on behalf of the 283 short line railroads represented by the Ameri- 
can Short Line Railroad Association, on behalf of the Itel Corp., an- 
other m£gor lessor, and on behalf of the BRAE Corp. 

Since short line operators from each of the five geographic re- 
gions have traveled here today, I would ask that they stand and be 
recognized. 
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Mr. Tom Beard of the Stockton Terminal and Eastern in Stock- 
ton, CA; Mr. Jack McMuUen of the Angelina and Neches River in 
Lufkin, TX; Mr. Steve Selby of the Green Bay and Western in Wis- 
consin; Joe Hartle of the Lake Erie, Franklin, and Clarion in Penn- 
sylvania; and Earl Durden, president of the East Tennessee Rail- 
way from Dothan, AL. 

I would also ask Mr. Paul Lioveday, senior counsel of Itel Rail 
Corp. and Mr. Howard Croft, president of the American Short Line 
Railroad Association, to stand. 

Thank you, gentlemen. 

While my comments will focus on the boxcar car hire issue, it 
should be emphasized that we are also vitally concerned about the 
cancellation of joint rates, and my written statement addresses 
that problem in greater detail. 

During the 16-month period when the boxcar exemption was in 
effect, the class 1 carriers cancelled most, if not all, boxcar joint 
rates. Since the Commission has not reinstated these joint rates, 
the Staggers Act provisions protecting small railroads against can- 
cellations are meaningless. 

Mr. Chairman, I am embarrassed to be here before this commit- 
tee again, the first time being July 27, 1983. I am embarrassed be- 
cause my appearance reflects my inability to accomplish what 
would appear to be a very simple task. That task is to get the ICC 
to approve the joint proposal which we were able to negotiate at 
their request with the major parties involved in the boxcar deregu- 
lation controversy. Chairman Taylor referred to the Commission's 
successful efforts in getting parties to reach agreements, yet those 
agreements are meaningless unless they are adopted by the Com- 
mission. 

As the subcommittee knows, rail car supply in this country has 
been plagued by severe shortages up to the recent past. As a conse- 
quence, since 1917, the Congress and the ICC have encouraged in- 
vestments in rail cars through the establishment of car hire rules 
which would guarantee car owners a fair rate of compensation 
when the cars were being used by other railroads. 

Between the years 1975 and 1980, a period of severe rail car 
shortages, the organizations for which I was responsible, then or 
now, raised over some $900 million in capital and purchased over 
30,000 rail cars. Most of this equipment was financed through the 
sale of 15-year equipment trust certificates. The purchase of these 
certificates was based on the belief that the compensation structure 
of the car hire system as provided by Congress would be in place 
for the life of those certificates. 

The m£gority of these cars were leased to short line railroads 
which desperately needed an adequate car supply. Traffic on these 
short lines and the operation and the efficiency of those operations 
increased substantially as a result of this new equipment. Given 
these circumstances and the industry's increasing reliance on the 
short line industry, as was repeatedly testified to last Friday, we 
were shocked when the Commission on May 2, 1983, issued its 
boxcar order. This order, sponsored by Conrail, dramatically al- 
tered the entire framework of car hire compensation to favor the 
class 1 railroads. The order would have resulted in the immediate 
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bankruptcy of the rail car lessors as well as a number of short lines 
and their shippers. 

In the nearly 3 years which have passed since the Commission's 
order was announced, we have pursued every avenue to obtcdn 
relief from this new, one-sided order. Finally, on June 27, 1984, the 
U.S. Court of Appeals overruled the Commission's decision as to 
car hire and joint rates. The Conunission appealed, but the court 
decision was upheld by the U.S. Supreme Court. 

Since then we have responded in good faith to the Commission's 
request to develop alternatives to its boxcar order. In an effort to 
resolve our differences, we entered into lengthy negotiations with 
Conrail, the original sponsor of the Commission's order, some 300 
short line railroads, and our competitors. These efforts, while very 
difRcult and time consuming, were successful, and on April 25 of 
this year, a settlement was reached and submitted to the Commis- 
sion for approval. 

It has now been over 6 months, and the settlement still has not 
been approved. Furthermore, on Friday Chairman Taylor indicat- 
ed, after 6 months, that a draft of the Notice of Proposed Rulemak- 
ing had fuially been circulated either that morning or the previous 
day by the Commission for consideration. We were told that the 
draft included a number of alternatives. If true, that will only add 
further delay as the elimination process drags on. 

We have done exactly what we have been asked, and yet we have 
been unable to get the resolution approved. This is the basis for my 
embarrassment. 

We cannot believe that the authors of the Staggers Act intended 
such a result. On Friday, the Chairman of the ICC said trust us. 
The Chairman is leaving. My experts tell me that we cannot get 
this settlement approved before the Chairman leaves in December 
without your help. 

We are faced with starting again in January with a new Com- 
mission. 

Mr. Chairman, we do not have another 3 years to fight this issue. 
We need your help now, not next month, not next year, but now. 
We have negotiated a fair settlement with Conrail as requested by 
the Commission. Although we have no choice but to continue to 
fully commit all of our resources to this struggle, continuing con- 
troversy can be avoided. We ask the subcommittee to urge the 
Commission to adopt the settlement immediately. 

As you heard from Senator Kasten Friday, this cause has enor- 
mous support both in the House and the Senate. We can avoid the 
unnecessary use of time and resources with your help by getting 
the Commission's acceptance now, thereby avoiding tiie need for 
legislative relief. 

Thank you. 

[The statement follows:] 

Statement of William J. Texido, on Behalf of the American Short Line 
Railroad Association, Brae Corp. and Itel Rail Corp. 

My name is William J. Texido, and I am the Chairman of BRAE Corporation. I 
am testifying today on behalf of a coalition which consists of the 289 short line rail- 
roads represented by the American Short Line Railroad Association and its five re- 
gions throughout the United States, and on behalf of BRAE Corporation and Itel 
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Rail Corpofatioii. Representatives of these organizations have travelled from aU 
parts of ttM country to be here today. They are: 

Bfir. Thomas K. Beard, CEO, Stockton Terminal and Eastern Railroad Ck)mpany; 
Vice Preddmt and Director of the Pacific Short Line Region; Stockton, California 

Bfir. Jack McMullen, President, Angelina and Neches River Railroad Comjpsny; 
Viae Preddmt and Director of the Southwestern Short Line Region; Lufkin, Texas 

B^. Steve SeU^, President, Green Bay and Western Railnmd Ck)mpany; Vice 
Preddent and Director of the Western Short Line Region; Green Bay, Wisconsin 

Mr. Joe Hartle, Chairman, Lake Erie, Franklin and Clarion Railroad Company; 
Director of the E^tstem Short Line Renon; Clarion, Pennsylvania 

Bfir. Earl Durden, President, East Tennessee Railway Corporation, representing 
the Southern Short Line Region; Dothan, Alabama and 

Bfir. P^id Loveday, Senior RaU Counsel, Itel Rail Corporation, San Frandsco, Cali- 
fornia. 

BRAE Corporation, in addition to its other activities, owns and manages a fleet of 
18,000 railcars, including 7,500 boxcars. Founded in 1977 in response to one of the 
nadtion's most acute railcar shortages, BRAE leases the vast mcgority of these cars to 
short line railroads — the carriers consistently ii^ured by recurring car shortages. 

Similarly, Itel Rail Corporation owns and manages a total of 13,000 boxcars pre- 
dominantly under lease to short line railroads. In addition, Itel Rail Corporation 
owns four small railroads. 

My comments concern the Interstate Commerce Commission's boxcar deregula- 
tion proceeding. More than two years ago I testified before this subcommittee saying 
that the Commission's boxcar order was unlawful and unfair. Over a year ago, the 
courts agreed. The boxcar order was overturned. Despite these developments, this 
issue continues to haunt the rail industry. 

We believe an opportunity now exists to end this four-year controversy. Conrail — 
the leading proponent of the boxcar deregulation proposal — and the short lines 
reached a settlement in April of this year which needs only the Commission's ap- 
proval. I must confess, however, to a certain degree of concern and frustration over 
the apparent lack of enthusiasm at the Commission to endorse an industry resolu- 
tion m this problem. 

The purposes of my testimonv are to (1) refocus this subcommittee's attention on 
the irreparable harm that will befall the nation's small railroads if an equitable so- 
lution to the boxcar deregulation controversy is not adopted; (2) urge this subcom- 
mittee to exercise its oversight authority to ensure the settlement proposal now 
before the Commission is approved without further delay; and (3) report to the sub- 
committee on the failure of the Commission to properly implement the joint rato 
provisions of the Staggers Rail Act. 

CAR HIRE REGULATION 

Congressional responses to the Nation*s recurring problem of railcar shortages 

As members of this subcommittee know, railcar supply in this country has been 
plagued by chronic and severe shortages. Historic€dly, the mcgor railroads have been 
unable or reluctant to invest the capital needed for new rail equipment. This failure 
to reinvest is in large part due to the extremely low return on capital earned by the 
rail industry as a whole. As a consequence, the Congress and the Interstate Com- 
merce Commission have encouraged investment in railcars through the establish- 
ment of car hire rules which guaranteed car owners an opportunity to earn a fair 
rate of compensation when their cars were being used by other railroads. This fun- 
damental concept was strengthened by the Congress in the 1966 amendments to the 
Interstete Commerce Act and the 4R Act of 1976. 

More recently, adoption of the Staggers Rail Act of 1980 reaffirmed the Congres- 
sional mandate of fair compensation for car hire. The Administration's original rail 
deregulation bill proposed that section 11122 of the Interstete Commerce Act which 
guaranteed car owners an opportunity to earn a fair rate of compensation for ecu- 
hire be repealed. Congress specifically rejected this proposal and left intect the 4R 
Act requirement that the Commission's regulations shall encourage the purchase, 
acquisition and efficient use of freight cars. 

Private industry's response to congressional inducements 

Congress was successful in encouraging private investment in the rail industry. 
For example, between 1975 and 1980, the management teams at BRAE and Itel 
were responsible for the purchase of approximately 30,000 rsdlcars representing over 
$900 million in rail freight equipment. Most of this equipment was financed over a 
15-year period through me use of equipment trust certificates having fixed debt obli- 
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gations. The majority of these cars were leased to short line railroads which did not 
have the capital to purchase their own cars and which had historically experienced 
shortages resulting from an inadequate car supply— inadequate in terms of quanti- 
ty, qu£dity and design. 

Short fine rsdlroads which purchased their own cars and companies like BRAE 
and Itel, which helped to finance short line rail equipment were attempting to meet 
specific and legitimate transportation needs of shippers on the short line railroad 
Imes. They reasonably relied on the statutory assurances of fair compensation in 
the 4R Act and the Staggers Rail Act. Boxcar owners — short line railroads or their 
lessors — entered into long-term commitments premised on the statutory assurance 
of fair compensation. 

The Commission's Boxcar Order 

As part of its May 2, 1983 Order deregulating the rates for commodities transport- 
ed on boxcars, a mcgority of the Commission drastically altered the framework of 
car hire compensation to favor the large Class I railroads. First, under the new 
rules approv^ by the Commission, large carriers were given the uinilateral author- 
ity to terminate car hire pa3anent8 to car owners three days after cars were made 
empty. Second, carriers were authorized to assess an empty movement charge of 35 
cents per mile. 

The Commission in effect placed two new weapons in the arsenal of the large rail- 
road. The short line railroads and their shippers could be forced to accept the terms 
dictated by the large carriers. For example, the Little Rock and Western Rcdlroad — 
a short line rsdlroad — compared the revenue earned on a typical boxcar shipment 
under present rules and under the Commission's new car hire rules. This short line 
determined that the earnings per trip on each boxcar would fall from the positive 
$120 to a net loss of $233. For the parent shipper, Green Bay Packaging Corpora- 
tion, this would mean a loss of nearly $1 million in annual revenues. 

Short Line coalition efforts to obtain relief from the boxcar order 

In the nearly three years which have elapsed since the Commission's boxc€u- order 
was first announced, short line railroads, their shippers and car owners have ap- 
pealed to every avsdlable forum to obtain relief from the boxcar order. Shortly after 
the Commission announced its decision, we formally petitioned the Commission to 
reconsider its decision as to the Class in carriers and also to stay its order. The 
Commission denied both petitions, although it acknowledged that ''Short line 
railroads . . . may have good cause to be concerned about the near term effects" of 
the boxcar order. 

On two separate occasions, with the effective date of the boxcar order fast ap- 
proaching and our appeal of that order still pending, we asked Congress to step in 
and legislate a stay of the decision for small railroads. Reluctantly, and then only 
when &ced with the imminent threat of legislation, the Commission postponed the 
effective date of the order for short line railroads. 

Court reversal of boxcar order 

On Jime 27, 1984, the U.S. Court of Appeals for the District of Columbia over- 
turned the Commission's decision as to car hire and joint rates. The Court ruled 
that the Commission exceeded the scope of the Staggers Rail Act exemption provi- 
sion in adopting the new car hire rules. Hie new car hire rules were found to have 
"skewed the initial economic relationship in favor of the destination carrier." BRAE 

Corp, V. United States, 740 F.2d 1023, 1056 (D.C. Qr. 1984), cert, denied, U.S. 

, 105 S. Ct. 2149 (1985). The Commission appealed, but the appellate court decision 
overruling the Commission was upheld by the U.S. Supreme Court. 

Conrail/Short Line settlement proposal 

Following the Court reversal, the ICC opened a new proceeding (Ex Parte 346, 
Sub-No. 19) to consider alternatives to its boxcar car hire order. The short line coali- 
tion reasserted its opposition to the application of the now-overturned car hire rules 
to small railroads and, along with a number of other parties, suggested a number of 
alternative solutions. 

In an effort to resolve our differences without resort to further litigation, we en- 
tered into lengthy negotiations with the large railroads. These efforts, while difficult 
and time consuming, were successful. On April 25th of this year, Conrail, the short 
lines, BRAE and Itel reached a settlement. The key features of the settlement are 
as follows: 

1. The empty mileage, storage reclaim and bilateral agreement negotiation provi- 
sions of the original boxcar order would be readopted by the Commission as to Class 
I and affiliated Class n carriers. 
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2. Any boxcar which, on December 30, 1983, was owned or leased by a Class III 
carrier or a Class n carrier not affiliated with a Class I carrier and which bears Uie 
r^Mrting marks of such carrier would be grandfathered. The current car hire and 
car service rules would continue to apply to grandfathered boxcars. 

3. The joint rate and through route provisions of 49 U.S.C. 10705 and 10705a 
would continue to apply to Class m railroads. 

4. No freight rate made effective after April 1, 1985, that applies to Class III 
boxcar traflRc may discriminate on the basis of car marks, the care hire rate, or any 
car hire discounts. 

Action Requested of the Subcommittee 

It has now been over six months and the Conrsdl/Short Line settlement has not 
been approved by the Commission. As a businessman, and as a partner with the 
short Ime railroads, the continuing delay in obtaining ICC endorsement of the set- 
tlement so that this issue can be resolved once-and-for-all is intolerable. We cannot 
plan for the future and the uncertainty impededs the efficient operation of short 
line carriers. We cannot believe the authors of the Staggers Rail Act intended such 
a result. 

The continuing controversy over boxcar deregulation has been a tremendous 
drain on the resources of the rail industry, the Commission and Congress. Further 
delay can only disturb this delicate compromise. Although we have no choice but to 
continue fully to commit our resources to this struggle, there is a window of oppor- 
tuntiy now available to achieve an equitable solution to this longstanding dispute. 
We ask the subcommittee, in the exercise of its oversight function, to urge the Com- 
mission to adopt the settlement now before it, so that the need for remedial legisla- 
tion can be avoided. 

JOINT RATE REGULATION 

7%« Commission has failed to implement the joint rate provisions of the Staggers 
Rail Act 

The short line coalition which I represent shares the deep concerns of others 
about the Commission's failure to implement properly the Staggers Rail Act joint 
rate provisions. The Courts have repeatedly criticized the Commission for its failure 
in this regard.^ Unfortunately, in spite of these court reversals, no solutions have 
been forthcoming from the Commission and joint rates have not been reinstated. 
Consequently, the Commission has effectively deregulated railroads in ways that 
Congress specifically declined to endorse at the time the Staggers Rail Act was 
under consideration. 

The Staggers Rail Act grew out of a proposal to eliminate totally the Commis- 
sion's authority to prescribe joint rates. At hearings during 1979 this approach was 
the subject of intense opposition from a broad group of witnesses. Congress rejected 
earlier proposals to dere^late joint rates and instead provided a specific means— 49 
U.S.C. § 10705a— by which large railroads could solve their alleged problems. Sec- 
tion 10705a provides a specific and narrowly defined provision for surcharges and 
cancellations of unprofitable joint rates. 

The Lee Amendment, which became part of 49 U.S.C. § 10705a, was specifically 
added to protect short line railroads. Its sponsor stated: 

"Most of my attention has been directed to section 301, joint rate surcharge and 
cancellations, because that is the area where there is room for the greatest mischief 
I want to be clear, however, that it is our intent to promote development of class n 
and class m carriers and other sections of this legislation are not to be used by the 
Interstate Commerce Commission or any other entity in a fashion that intends an 
adverse impact on one or more class n or class in carriers. 

"As a general guideline, I will cite some examples of the kinds of actions that 
would not be acceptable as tools against class II and III railroads by class I carriers. 
In this bill we broaden the exemption clause creating a simpler standard. In no case 
should the exemption clause be allowed in a circumstance that would allow a large 
carrier to utilize its market power to squeeze a smaller carrier on a joint rate or divi- 
sion or to force a de facto cancellation. In other words the exemption clause should 
never be used to "end run" the joint rate provisions contained in section 301. 



1 Chesapeake & Ohio Ry. Co. v. U.S., 704 F.2d 373 (7th Qr. 1983); Green Bay & Western R.R. 
Co. V. C/.&, 644 F.2d 1217 (7th Cir. 1981); BRAE Corp. v. U.S., 740 F.2d 1023 (D.C. dr. 1984), cert. 

denied, U.S. , 105 S. Ct 2149 (1985); and Detroit, Toledo and Ironton R. Co. v. U.S., 725 

F.2d 47 (6th Cir. 1984). 
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"The above examples are by no means a complete list. Simply put, we do not 
intend that the various sections of this legislation be used so that the expanded 
power and flexibility given large carriers can be applied against class 11 and class ni 
carriers in an adverse fashion that would impair a smaller carrier's ability to attain 
financial health/' 126 Cong. Rec. H. 8553 (Sept. 9, 1980). [Emphasis added]. 

Tlie Commission and the large railroads have in fact been engaging in an end run 
around the provisions of the Staggers Rail Act dealing with joint rates. As the Com- 
mission itself has acknowledged, it has: ". . . abandoned its former policy of suspend- 
ing tariffs that cancelled joint rates and now routinely allows such tanm to go into 
enect. Accordingly, section 10705(e) now controls the vast majority of joint rate can- 
cellations. As a result, section 10705a — and with it the Lee Amendment — is rarely 
employed and of little significance. "Replv Brief for the ICC, page 3 (April 1985); ICX: 
V. BRAE Corporation, No. 84-550.'' ^mphasis added]. 

In a thorough review of the postSta^ers Rail Act law dealing with cancellations 
of joint rates, the District of Columbia Circuit Court of Appeals in BRAE v. United 
States was highly critical of the Commission's cavalier approach. The following ex- 
cerpts from that opinion illustrate the problem: 

'The first problem with the ICC joint rate exemption is the Commission's failure 
to adequately explain its crucial assertion that large long-haul carriers will not 
close emcient routes of small short-haul carriers. After admitting the large carriers 
have an incentive to close off efficient competing routes to gain monopoly power 
over a haul from a given origin to a given destination, it simply dismissed this possi- 
bility as unlikely." 740 F.2d at 1047. 

Because, therefore, the ICC failed to fully consider the ability of large carriers to 
gain unfair joint rate divisions by using monopoly power over carriers whose partici- 
pation in through rates is captive to this monopoly, we remand the rate exemption 
as it applies to joint rates. Id. at 1050. 

''With respect to joint rates, the text and legislative history of the Staggers Act 
demonstrate that Congress thought a fair division ofjoint rates was an important 
means of carrying out the rail transportation policy. The Commission's total failure 
to consider the effect ofjoint rate exemption on this division was therefore arbitrary 
and capricious." Id at 1051. 

The Commission simply has not been giving adequate attention to the Congres- 
sional remedies for solving problems related to joint rates and joint rate cancella- 
tions. 

The large carriers uniformly claim that they have not and do not intend to cancel 
efficient joint rates or routes and do not intend to force changes in the divisions of 
joint rates that small railroads currently receive. However, during the 16 months 
that the boxer exemption was in effect, large railroads claim that all boxer joint 
rates with Class in railroads were cancelled. The large railroads justify these can- 
cellations by explaining that so far they have not changed the divisions or shares 
the small railroads receive for joint line movement. However, they also contend that 
their major goal in eliminating joint rates and rel3dng upon other concepts for han- 
dling joint Ime traffic is to give them freedom to adjust divisions unilaterally. This 
is the primary reason they eliminated the joint rates while the exemption was in 
effect. If there is no joint rate in effect, the Staggers Act provision protecting small 
railroads against ui\just cancellations is effectively nullified. 

Congress should exercise its oversight authority to ensure the proper implementation 
of the joint rate provisions of the Staggers Rail Act 

From the foregoing we believe it is clear that the ICC's failure to properly imple- 
ment the Staggers Rail Act has deprived small railroads of the vital joint rate pro- 
tections enected by Congress. The iCC's practices and polices have been promoting 
the interests of large railroads to the detriment of the small railroads. The Commis- 
sion has followed this course in spite of the fact that it has been criticized by the 
courts for failure to implement the law adequately. 

We have not abandoned the hope that the Commission on its own or with stimu- 
lus from this subcommittee will provide a means for small railroads to reestablish 
joint rates which have been cancelled. The Commission must also enable small rail- 
roads to participate in new joint rates which will receive the protection embodied in 
the Staggers Rail Act. The Commission needs to refocus on promoting the national 
rail transportetion policy as a whole and not just the seven largest rail systems. If 
the Commission does not respond promptly with actions that provide solutions for 
small railroads, then remedial action will be necessary and it may have to come 
from the Congress. 

Thank you. 

Senator Packwood. Thank you. 
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Mr. Petruccelli. 

Mr. Petruccelli. Mr. Chairman, my name is Michael E. Petruc- 
celli. I am the general traffic manager for PPG Industries, Inc., 
Pittsburgh, PA. 

I appear today before this committee as an officer of the procom- 
petitive rail steering committee and not as a representative of PPG 
industries. 

With me this morning is Mr. John F. Donlan, counsel for the 
procompetitive committee. 

The members of our committee are engaged in industries which 
are tied to the railroads by production facilities designed for rail 
service and distribution systems geared to long distance, high 
volume shipments which generally are not adaptable to transporta- 
tion by truck or intermodal service. A number of our commodities, 
due to their nature, can only be transported by rail. Therefore, a 
high percentage of our members' shipments are captive to the rail- 
roads and dependent upon rail-to-rail competition as a protection 
against monopoly rail pricing and service abuse. 

I would like to make it clear that for the most part we believe 
the Staggers Rail Act has worked very well, but only where rail-to- 
rail competition exists. An inherent part of the action of Congress 
in reducing the regulation of the railroads was the parallel require- 
ment for encouragement in increasing of rail-to-rail competition. 
Unfortunately, where rail-to-rail competition has not been avail- 
able, the ICC has not fulfilled the balance contemplated by Con- 
gress in 1980. 

In fact, the track record of the Interstate Commerce Commission 
in implementing the Staggers Rail Act reveals an aggressive hostil- 
ity toward this objective of preserving, promoting and strengthen- 
ing rail-to-rail competition. 

There are a number of ways that the ICC could have promoted 
competition such as the use of reciprocal switching to provide com- 
petitive rail service, the granting of the right to utilize railroad ter- 
minal facilities and the providing of competitive service through 
joint rates and through routes. On the contrary, the Commission, 
far from preserving, promoting and strengthening railroad com- 
petitive access, has gone out of its way to mistrate increased rail- 
to-rail competition. We have cited a number of disturbing examples 
of this in our prepared statement. 

The latest example is the Midtec case where the following sce- 
nario occurred. First, the administrative law judge entered a deci- 
sion granting an application both for reciprocal switching and the 
right to utilize terminal facilities. The Commission Review Board 
upheld that decision as to reciprocal switching but reversed as to 
the use of terminal facilities not on the merits but on the judgment 
that section 11103 did not provide for both remedies. However, the 
full Commission itself completely erased the granting of any relief. 
It even went further and specifically reversed an important part of 
its decision in the Delaware and Hudson-Conrail case which held 
that reciprocal switching would be determined by a rail-to-rail com- 
petitive test. 

The Midtec decision makes clear that, left to its own devices, this 
committee will simply not preserve, strengthen or promote railroad 
competitive access. 
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The procompetitive committee has concentrated its efforts specif- 
ically on this issue and has formulated a legislative proposal de- 
signed to resolve this problem. The procompetitive committee is 
aware that others also have been concerned with this issue of rail- 
road competitive access. Specifically, we note the provisions of sec- 
tion 7 of S. 477, the CURE bill, which has much in common with 
the procompetitive committee's legislative proposal. While there 
are some differences in these propels, I am sure that such differ- 
ences can be reconciled. For the present, the procompetitive com- 
mittee supports in principle the concepts contained in section 7 of 
S. 477. 

It is clear that the ICC is unwilling or unable to implement the 
mandate of the Staggers Act to preserve, promote and strengthen 
rail-to-rail competition. The members of the procompetitive com- 
mittee and the public have been and will continue to be adversely 
affected unless Congress takes prompt action. The response of the 
ICC to this vital issue over the past 5 years leaves us no choice but 
to seek clarif3dng legislation. 

Timing is crucial. Five years ago there were twelve major rail 
S3rstems, and today, as a result of mergers, there are only seven. 
Rail-to-rail competition must be preserved and promoted now. To- 
morrow may be too late. 

On behalf of the procompetitive rail steering committee, I thank 
you for the opportimity of appearing here before this subcommittee 
and presenting our views today, sir. 

[The statement follows:] 

Statement of Michael E. Petrucelu on Behalf of Procompetitive Rail 
Steering Ck>MMnTEE 

My name is Michael E. Petruccelli. I appear for the Procompetitive Rail Steering 
Committee, which I serve as Vice President. I am appearing today before this Com- 
mittee as an officer of the Procompetitive Rail Steering Committee and not as a r^ 
resentative of PPG Industries, Inc. I am General TraJPfic Manager for PPG Indus- 
tries, Inc. My business address is One PPG Place, Pittsburgh, PA 15272. 

The Procompetitive Rail Steering Committee, which I shall sometimes refer to for 
convenience as the Procompetitive Committee, is an incorporated organization com- 
prised of widely diversified companies in the United States which are substantial 
users of railroad transportation. The Procompetitive Committee members are listed 
below: 

Allied Corporation 
American Iron and Steel Institute 
Amoco Chemicals Company 
Cargill, Incorporated 
Celanese Chemicals Company, Inc. 
CF Industries, Inc. 
Chrysler Corporation 
Colt Industries, Inc. 
Ethyl Corporation 
Ford Motor Company 
FMC Corporation 
ICI Americas, Inc. 
International Paper Company 
Libbey-Owens Ford Company 
Manville Service Corporation 
Monsanto Company 
Nalco Chemical Company 
Occidental Chemical Corporation 
Olin Corporation 
Owens-Illinois, Inc. 
PPG Industries, Inc. 
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Reichhold Chemicals Inc. 
Tenneasee Eastman Company, 
Division of Kastman Kodak 
Union Carbide Corporation 
Uniroyal, Inc. 
Wyandot Dolomite, Inc. 

Our members appreciate very much the opportunity to testify in these hearings. 
In aooondanoe with the wishes of the Chairman I will separately summarize the 
views of the Procompetitive Committee in a short statement. However, we request 
that our fuU statement which has been distributed to the Subcommittee and to 
others concerned be made part of the record here being made. 

I would like to make it clear that for the most part the Staggers Rail Act has 
worked very well, where rail-to-rail competition exists. Where this rail-to-rail com- 
petitimi is not available the ICC unfortunately has not achieved the balance contem- 
plated by Congress in 1980. 

In presenting our testimony in these Staggers Act oversight hearings I think it is 
helpful to consider how and why the Procompetitive Committee came into being. 
The members of our Committee are engaged in industries which are tied to the rail- 
roads by production facilities designed for rail service, and distribution systems 
geared to long-distance, high-volume shipments, which generally are not adaptable 
to transportation by truck or intermodal service. A number of our commodities, due 
to their nature, can only be transported by rail. Any attempt to change our mem- 
bers' dependence on rail service, even where physically possible, could not be accom- 
plished without massive capital expenditures and prohibitive increases in operating 
costs. In addition, the products shipped by some members of the Procompetitive 
Committee are fungible, bulk and low-value goods with rail transportation costs rep- 
resenting a significant percentage of their delivered value. Here again, a high per- 
centage of our shipments is captive to the railroads and dependent upon rail-to-rail 
competition as a protection against monopoly rail pricing or service abuse. The 
members of the Procompetitive Committee are vitally interested in a competitive, 
marketpdisciplined and efficient rail system able to move the nation's commerce and 
support the nation's defense needs. 

C^e of the key objectives of the Staggers Rail Act is the preserving, promoting 
and strengthening of rail-to-rail competition. The Procompetitive Committee be- 
lieves the strengthening of rail-to-rail competition is a vital part of the program con- 
templated and incorporated in the Staggers Act and is a critical prerequisite to the 
substential deregulation of the nation's railroads provided by the Act. At the same 
time the balanced administration of the precompetitive features of the act is abso- 
lutely essential to protect the shipping public from the abuse of railroatd market 
power. 

Since enactment of the Staggers Rail Act to the present time the members of the 
Procompetitive Committee have been shocked and chagrined at the indifference of 
the Interstate Commerce Commission to the subject of rail-to-rail competition, as 
the Agency proceeded to implement the Staggers Rail Act. Actually, the attitude of 
the Commission on the subject of rail-to-rail competition has been and is even more 
harmful than mere indifference. In the view of the Procompetitive Committee the 
Commission has seemed bent upon ignoring or frustrating the objective of healthy 
rail-to-rail competition. The Commission has strained to come up with reasons 
whereby it would not interfere with individual railroad acts to destroy rail-to-rail 
competition, and whereby it would not grant aggrieved shippers or railroads com- 
petitive rail access to origin, intermediate or destination markets. 

It was under these circumstances that the members of the Procompetitive Com- 
mittee determined to concentrate their energies upon obtaining the relief, contem- 
plated under the Staggers Rail Act, in the sphere of railroad competitive access. 

Commencing approximately in mid- 1983 the members of the Committee came to- 
gether to discuss ways and means of achieving the preservation, promotion and 
strengthening of rail-to-rail competition. As one part of their deliberations the Com- 
mittee had the benefit of a report entitled "Preserving and Promoting Rail Competi- 
tion" prepared by Dr. Curtis M. Grimm, Assistant Professor— Transportation, Busi- 
ness and Public Policy, College of Business Management, University of Maryland, 
released in May of 1984. 

In his Conclusions Dr. Grimm stated: 

**. . . the very success of rail regulatory reform may well hinge on preserving and 
promoting competition. Inadequate interrail competition, in the absence of strong 
regulatory constraints, will surely foment undesirable and expensive re-regulation. 
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"The policy implications are clear: interrail competition must be encouraged by 
public policy initiatives in every relevant area . . " (P. 33) 

• •••••• 

"Thus, public policy should prevent anticompetitive joint rate and route as well as 
reciprocal switching cancellations, aggressively promote additional reciprocal 
switching and other competitive access. . ." (p. 34) 

Increasingly desperate for relief, after thorough discussion over an extended 
period of time, working with legal counsel, the Procompetitive Committee prepared 
its own legislative proposal limited specifically to the issue of railroad competitive 
access. The text of that legislative proposal is attached as Appendix B. A succinct 
commentary or explanation of the legislative proposal is attached as Appendix C. 

During the past 2 years I and other members of the Procompetitive Conunittee 
have made numerous presentations or participated in debates on the issue of rail- 
road competitive access. The Procompetitive Committee has thus far delayed taking 
steps to progress its legislative proposal in the Congress. Nevertheless, the Procom- 
petitive Committee stands steadfast in its conviction that rail-to-rail competition is 
crucial and that Congress should leave no doubt of its desire that rail-to-rail compe- 
tition, under the Staggers Rail Act, should be preserved, promoted and strength- 
ened. It is the further conviction of the Procompetitive Committee that this vital 
subject cannot be left to the discretion or to the whim of the Interstate Commerce 
Commission. It is the Procompetitive Committee's judgment that this objective must 
be accomplished by clarifying legislation. The track record of the Interstate Com- 
merce Conmussion leaves no doubt on this score. 

I might elaborate on the matter of the total disenchantment of the Procompetitive 
CommitfiBe with the performance of the I.C.C. in implementing the ndl-to-rail com- 
petition objectives of the Staggers Rail Act. Probably the most recent and most bla- 
tant example is the Commission's Decision, served July 17, 1985, in Docket No. 
39021, Miaiec Paper Corporation v. Chicago & North Western Transportation Compa- 
ny. In this case Midtex Faper Corporation and the Soo Line Railroad sought to have 
the Soo serve Midtex's paper mill at Kimberlv, Wisconsin by using the North West- 
em's terminal facilities under 49 U.S.C. § 11103(a) and by requiring the creation of a 
reciprocal switching agreement with the North Western under 49 U.S.C. § 11103(c). 
The initial decision of the Administrative Law Judge granted the relief sought. A 
Commission Review Board, acting in an appellate capacity, affirmed the require- 
ment to negotiate a reciprocal switching agreement but reversed the alternative re- 
quirement to negotiate a trackage rights agreement, holding that section 11103 does 
not authorize diial relief. 

The matter then came before the Commission. All relief was denied. There was a 
vigorous, almost bitter dissent, by Chairman Taylor. Commissioners Sinmions and 
Lamboley also dissented. 

A reading of the Midtec Decision, in the view of the Procompetitive Conunittee, 
indicates that the Commission there truly went out of its way, by tortuous reason- 
ing, to deny the railroad competitive access relief there sought. 

There is a special additional wound inflicted by the Midtec Decision. In LC.C. Fi- 
nance Docket No. 29802, Delaware & Hudson Railway Company v. Consolidated 
Rail Corporation, the Commission had granted relief One of its specific findings 
there had been: 

". . . The clear language and legislative history of section 11103(c) show that it 
was dlongress' intent that we focus on rail-to-rail competition in determining wheth- 
er reciprocal switching agreements are necessary to provide competitive rail serv- 
ice . . ." [367 LC.C. at 727^ 

As one of the blows the Commission struck in the Midtec Decision the Commis- 
sion reversed this earlier ruling in the Delaware & Hudson case. The Midtec case is 
now pending before the U.S. (Jourt of Appeals for the District of Columbia Circuit 
Several shipper organizations have intervened in opposition to the Commission's De- 
cision. The Midtec Decision reveals dramatically wh^ the Procompetitive Committee 
has little faith in the Interstate Commerce (Ik)mmission and is seeking legislative 
clarification on the issue of railroad competitive access. 

This type of grievance on the part of shippers has been longlasting. In ICC Pi- 
nance Decket ^fo. 29883, Universal Forest Products Inc. v. Seaboard Coastline Rail- 
road Company, the Commission Review Board had found the performance of recipro- 
cal switching by the Seaboard for the Southern at Moultrie and Kingwood, Georgia 
to be practicable, in the public interest and necessary to provide competitive rail 
service. The Commission, Division 1 reversed in its Decision served June 23, 1983. 
Among other things it referred to 49 U.S.C. § 11103(c) as "a little used provision of 
the Act." (Mimeo Sheet 4) The Review Board had noted that Section 11103(c) had 
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been added to the Interstate Commerce Act by the Staggers Act [Section 223] In the 
evolutimi of the Staggers Rail Act the House Report (H.R Rept. 96-1035, 96th Con- 
gresB, 2d Sees. 67) 1980 observes that: 

". . . reciprocal switching has been limited to situations where competition be- 
tween rail carriers is not threatened. The Committee intends for the Commission to 
permit and encourage reciprocal switching as a way to encourage greater competi- 
tion . . /' (Emphasis added) (p. 67) 

Here the Commission was dealing with points only 2.4 miles distant from each 
other. The mind-set of the Commission reve£ded in the Decision reflects almost a 
fixation to frustrate reciprocal switching and thereby rail-to-rail competition. 

Another distressing example comes readily to mind. In ICC Docket No. 38891, 
Central States Enteprises, Inc. v. Seaboard Coast Line Railroad Company, the Com- 
mission's Review Board had granted a shipper's request for reciprocal switching. 
However, the Commission in its Decisions served May 15, 1984 reversed that Deci- 
sion. Here the Commission indulged in semantics as to whether Woodacre, Georgia 
is within the Switching limits of Camilla, Georgia. Here the distance was approxi- 
mately 1.4 miles from fiie nearest interchange point. The two involved railroads, the 
Seaboard Coast Line and Southern published reciprocal switching tariffs for certain 
movements at Camilla and regularly interchanged trafHc that must move more 
than 1.4 miles from the interchange. Nevertheless the sought reciprocal switching 
was denied by the Conmussion. Again, there was a virgorous dissent by ICC Chair- 
man Taylor. The Commission appears determined in every way possible to place the 
sharpest limits on the availability of railrocui competitive access. 

The ICC reveals a similar attitude in its treatment of cancellation of joint single- 
factor through rates. In its Decision in No. 38676, Changes In Routing Provisions— 
Conrail—JuJy, 1981, served March 22, 1982, the Commission permitted to go into 
effect (with a single exception) massive cancellation of joint single-factor through 
rates via approximately 100 interterritorial gateways. In addition on movements to 
or from points in Official Territory which Conrail can serve directly, through seven 
migor gateways which (I!onrail reaches directly, (I!onrail restricted its participation 
in the joint rates to movements by 0)nrail direct (on the portion within Official Ter- 
ritory). Conrail added many additional restrictions on its participation in joint 
single factor through rates. It is inconceivable that anyone would reasonably con- 
tend that genuine and meaningful attention was given to preserving competitive 
railroad access in this type of massive meat-axe joint rate cancellations. 

The Conmiission's Decision was reversed by the U.S. CJourt of Appeals for the Sev- 
enth Circuit on April 4, 1983. (704 F. 2d 373) On remand, additional evidence and 
argument have been taken and the case is pending for decision. In the interim, with 
the single exception mentioned, the enormous numbers of cancellations of joint 
rates have remained in effect. 

Another case in point is ICC Docket I.&S. No. 9258, Routing Between Stations 
Served By Conrail, November 1982. By Decision served November 12, 1982 Commis- 
sion, Division 1, Acting as an Appellate Division, entered an order of suspension and 
investigation of tariff schedules published by (jonrail. With limited exceptions the 
instant tariff provisions provided that routing on traffic originating and terminating 
at stations served by dlonrail would apply only via 0)nrsal. In its suspension and 
investigation order the O)mmission stated: 

''We have considered the issues raised by the parties in Suspension Case No. 
70949. Because of the legal ambiguities relative to the agreements between the rail- 
roads and because of the potential for ii^ury to the smaller railroads if the joint 
rate cancellation is ultimately foimd by us to be unlawful, it is our decision that the 
joint rate cancellation proposal should be suspended and investigated." 

Subsequently by Decision served January 7, 1983, on appeal by CJonrail, the CJom- 
mission entirely vacated the order of suspension and also entirely vacated the order 
of investigation so that the proceeding was allowed to die on the vine and no further 
investigation by the Commission was pursued. The Commission indulged in superfi- 
cial distinctions between cancellation of joint rates and closing of routes as well as 
in totally theoretical speculation as to the level of rates which might follow the can- 
cellation of the single factor joint rates. In a short period of time this practice of 
mass cancellations of joint rates and routes spread like wildfire across the rail sys- 
tems, affecting all parts of the country. 

The point the Procompetitive 0)mmittee wants particularly to stress here is the 
gross indifference of the Commission to the policy of the Staggers Rail Act to pre- 
serve, promote and strengthen rail-to-rail competition. 

Out of these experiences, and others, it is the considered judgment of the Procom- 
petitive Rail Steering Committee that legislative clarification is essential to compel 
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the Commission to play its role in preserving, promoting and strengthening rail-to- 
rail competition. 

I am sure that the members of this Subcommittee are aware that the exercise of 
the Commission's suspension and investigation power with respect to railroad anti- 
competitive action is now so rare as almost to become a media event, when it 
occurs. The Commission must be placed back on the track insofar as railroad com- 
petitive access is concerned. 

The Congress conferred enormous benefits upon the railroad industry in enacting 
the Staggers Rail Act. However, the Congress did so with both the requirement and 
the expectation that rail-to-rail competition would be promoted and would be in- 
creased. In fact, rail-to-rail competition has actually decreased. 

It is here pertinent to note that the Procompetitive Committee has not been alone 
in its concern about the subject of railroad competitive access. The Procompetitive 
Committee is aware of the provisions of section 7 of S. 477 introduced in the Senate 
in February imder the sponsorship of Senators Andrews, Long, Stevens, Ford, 
DeConcini, Johnston, Melcher, Gore and Bentsen. This is the so-called CURE bill. 
The language of Section 7 of S. 477, as a matter of principle, recongnizes the prob- 
lem of preserving and strengthening railroad competitive access and seeks to pro- 
vide specific methods for solving that problem. 

Tliere are strong points of similarity between the Procompetitive legislative pro- 
posal and Section 7 of the CURE bill. There are some points of difference. The Pro- 
competitive Committee is confident that the points of difference can ultimately be 
reconciled. At this stage, in testifying in these Staggers Rail Act oversight hearings, 
the Procompetitive Committee supports in principle the concepts embodied in sec- 
tion 7 of S. 477, the CURE bill. If vigorous, healthy rail-to-rail competition is not 
preserve, promoted and strengthen^ the Staggers Rail Act will in that respect 
have proved severely injurious to important segments of the shipping public such as 
the members of the Procompetitive Rail Steering Committee. 

This is especially the case as we all observe the evolution of the nation's railroads. 
There are now seven powerful and dominant rail S3rstems. If the prospective merger 
of the Santa Fe and the Southern Pacific is consummated this will result in one less 
rail system to provide railroad competition. It is interesting to note that the Depart- 
ment of Justice has expressed strong concern as to the anticompetitive aspects of 
this particular merger. In addition, the uncertainties as to the future of ConraU, 
now before the Congress, present the possibility of an even further reduction in the 
number of competing rail systems. The greater the power of the individual railroad 
systems the greater the risk to the members of the shipping public arising from 
actual or potential abuse of railroad market power including the prevention of com- 
petitive railroad access. The Procompetitive Committee does not believe Congress, in 
enacting the Staggers Rail Act, intended that these few powerful railroad systems 
were to operate insulated from competition of other rail carriers, or were to be free 
to deny their shippers or receivers competitive access to origin, intermediate or des- 
tination markets. Without assurance of continuing, vigorous rail-to-rail competition 
those shippers and receivers will frequently be helpless in the face of exploitation by 
these few powerful railroads through the exercise of unbridled market power. 

In concluding this testimony I want to reiterate strongly the view of the Procom- 
petitive Rail Steering Committee that the preserving, promoting and strengthening 
of rail-to-rail competition was and is, in our view, one of the fimdamental objectives 
of the Staggers Rail Act. The achievement of this objective is clearly in the public 
interest. 

The members of the Procompetitive Committee have been and are totfdly disen- 
chanted with the implementation of the Staggers Rail Act by the Interstate Com- 
merce Commission in the sphere of rail-to-rail competition. Tlie actual and the po- 
tential abuse of railroad market power must be brought under control. We are con- 
vinced this can best be accomplished by clarifying legislation. 

In principle the Procompetitive Committee supports the concepts contained in the 
treatment of enhancement of competition in section 7 of S. 477 while we continue to 
support as well the additional elements in our own legislative proposal. 

The Procompetitive Rail Steering Committee stands ready to work with this Sub- 
committee and its Staff in achieving a genuine solution to the problem of railroad 
competitive access. 

The timing is crucial. Rail-to-rail competition must be preserved and promoted 
now. Tomorrow may be too late. 

Thank you again, Mr. Chairman, for the opportunity to present these views. 
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APPE2C3D: E 
mVE flAIL STEEfllMG COMMIIILL 



A sax 

To amend Subtitle fV erf title 4B. UniiBd Smei Cade, w p t tim oiB snd 

the nation't fstin 



Be JtCHictedbytheSeiMliindHougof Wapif ineiiMLinfihgiJwifgt^tfffi 
of Ameriainr 



TWe 
1. This Act may be ciled m the "Railroad Competition Act of 



19B4.' 



Section 2. The pmpoie of ihs Act ■ to pfomott and strengthen cctmpcti* 
lion be t w> een and among the nation's fatlroads in order to i mp lement lully the rail 
tran^ortation poTcy in Section 10101a. Chapter 101. Subtitle IV. title 49. 
United States Code. 

RaH Transpoftation PoKcy 

Section 3. Subtitle tV. Chapter 101. title 49. United States Code. Section 
10101a. sub-«ction (S) is amended to foad: 

(5) to foster sound economic conditions in transportation and to ansuft ef- 
fective competition and coordination both between and among rail carriers and 
between rail carriers and other m o des . 

Throu^ Route/Joint Rata CanoeUation 

Section 4. Subtitle tV. Chapter 107. Subchapter I. title 49. United Statti 
Code, is amended by changing sub-sections (f). (g) and (h) of Section 10706 to 
fcad (h). (i). and Q). respectively, and by inserting a new sub-ssction (f) to read: 
(f) Notwithstanding all other provisions of Subtitle IV of this TItlt. tan- 
eellation by any rait carrier of any through route and/or joint rata whart 
the purpose or effect has been. is. or will be the subsuntlal leuaning of 
competition between and among railroads, creation of monopoly, or f%- 
itraint of trade in railroad freight transportation It prohibited. Any rail 
carrier, #iippar. laoeivar or otfier party adversely affactad by such tan- 
oallation. actual or prospactiva. shall have the rifl|ht to obtain a parmanant 
Injunction against such cancellation upon application to any district court 
of the United States located in the area In virhich the cancelling carrier pro- 
vides or has provided rail transportation via such through routt or under 
such joint rste. Such injunctiva relief shall Include rescission of any such 
cancellation which shall previously have become effactiva. 
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Establistimeiit of Competitive Joint-or Pkoportionil Rates 

SKtiofi 5. Subtitle IV. Chapter 107, Subchapter I, title 49. United States 
Code. Section 10706. is amended by insetting after new sub-section (f) the fol- 
lowing new tub-section (g): 

(g) Notwithstanding all other provisions in this section, in order to echieve 
the objective of greater intramodal railroad competition any rail carrier pro- 
viding service under a single line rate, or a ioint line rate, on a particular 
category of traffic, between an origin and destination shall, upon request of 
a railroad having an actual or practicable interchange connection with said 
rail carrier between laid origin end destination, either participate in at least 
one competitive joint rail rate via said interchange on such traffic with said 
connecting rail carrier between said points or #ialt publish a competitive 
proportional rate on such traffic to or from said interchange point Said 
joint rate or proportional rate shall be conclusively deemed competitive if 
the ratio of revenue to variable costs realized from the division of the joint 
rate or from the proportional rate is no higher than that realized from the 
rail carrier's single line rate, or its division of said joint rate, between said 
origin and destination. Any shipper or receiver desiring competitive rail 
service between said origin and destination shall also have standing to re- 
quest and obtain such alternative competitive railroad rate end service un- 
der the conditions above specified. 

Recinmcel Switchino 

Section 6. Subtitle IV. Chapter 111. Subchapter I. title 49. United States 
Code. Section 11103(ci is amended by changing sub-section (ci (2) to sub-section 
(ci (3). by deleting sub-section (c) (1) and inserting the following: 

(c) (1) Upon petition of any interested rail carrier, shipper, receiver or 
other party directly impacted, the Commission shell require rail carriers to 
enter into reciprocal switching agreemenu. where it finds such egreements 
to be practicable and in the public interest, or where such egreements are 
necessary to provide alternate competitive rail service. The Commission 
shell take final action upon such petition no later than one hundred twenty 
days after the filing of such petition virith the Commission. The carriers en- 
tering into such an agreement shall estsblish the conditions and compenss- 
tion applicable to such agreement in order to provide such eltemate compe- 
titive rail service, but. if the cerriers cannot agree upon such conditions and 
compensation within sixty days following sen^ice of the Commission's or- 
der requiring such agreement, the Commission shall, within sixty days there- 
after, estabfish such conditions and compensation. Such compensation 
shall be limited to costs inourrad plus a reasonable profit, 
(e) (2) Cancellation of any reciprocal twitching agreement, or obstnic- 
llon of any prospective reciprocal switching agreement, the purpose or ef- 
fect of which is to eliminete or to prevent alternate competitive rail service. 
Is prohibited. Exaction of compensstion for switching service in excess of 
costs ifftcurred plus a reesoneble profit shall be d eemed constructive cancel- 
lation or obstnjction and is prohibited. Any rail carrier, shipper, receiver or 
other party directly impected by such cancellation or obstruction shall have 
the right to a permanent injunction against such cancellation or obstruction 
upon application to any district court of the United States in the erea 
where such agreement is operative, or has been operative, or would be oper- 
ative. 

Use of Terminitl Facilities 

Section 7. Subtitle IV. Chapter 111, Subchapter 1. title 49. United States 
Code. Section 1 1 103(a) is amended to read: 
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W Notwithsunding all othtr provbions of Subtitit IV of this Titif . upon 
petition of any intertsted rail carriar, fhipper. racaivar or othar party diract- 
ly impactad, the Intarttata Commaroa Commision shall raquira terminal 
facilities, including mainlina tracks, for a raaMnable distance outside of a 
terminal, owned by a rail carrier providing transportation in interstate or 
foreign commerce, to be used by another rait carrier wfiere necessary to 
provide alternate competitive rail service by the latter carrier if the Com- 
mission finds that use to be practicable without substantially impairing 
the ability of the rail carrier owning the facilities or entitled to use the 
facilities to handle its own business. The Commission shall take final ac- 
tion upon such petition no later than ninety days after the filing of such 
petition with the Commission. The carriers are responsible for establishing 
the conditions and compensation for the use of the facilities in order to 
provide such alternate competithw rait service. Such compensation shall be 
limited to costs incurred pkis a reasonable profit However, if the carriers 
canr>ot agree within sixty days following service of the Commission's order 
requiring such use, the Cornmission shall, within sixty days thereafter, 
establish conditions and compensation for use of the facilities. The com- 
pensation shall be paid or adequately secured before a carrier may begin to 
use the facilities of another carrier under this section. 

Consolidation, Merger, and Acquisition of Control; 
General Procedures wnd Conditions of Approval 

Section 8. Subtitle IV, Chepter 1 13, Subchepter II I. title 48, United States 
Code, Section 1 1344(c) is amended to read: 

(c) The Commission shall approve end authoriie a transaction under this 
section when it finds the transaction is consistent with the public interast 
The Commission, where one or more rait carriers are involved, shall knpose 
as a condition of approval of the transaction that such carriers or successors 
thereof shall not cancH joint rates and/or through routes, or rsciprocal 
switching agreements, or trackage rights agreements, in which such carriers 
participate, and shall not refuse to participate in prospective joint rates or 
through routes, or reciprocal awitching agreements, or trackage rights 
agreements, when or wheia the purpose or effect of such cancellation or 
such refusal is the substantial lessening of competition between and among 
railroads, creetion of monopoly, or restraint of trade in railroad freight 
transportation. The Commission may impose other conditions governing 
the transaction. Whan the transaction contemplates a guaranty or assump- 
tion of payment of dividends or of fixedcherges or will resuK in an increase 
of total fixed charges, the Commission may approve and authorize the trans- 
action only if it finds the gueranty, assumption or increase is consistent 
with the public interest When a rail carrier, or e person controlled by or 
affiliated with a rail carrier, is an applicant and the trensaction involves a 
motor carrier, the Commission msy approve and authorize the transaction 
only if it finds that the trensection is consistent with the public interest 
will enable the rail carrier to use motor carrier transportation to public 
advantage in its operation, arKl will not unreasonably restrein competition. 
When a rail carrier is involved in the transaction, the Commission may 
require irKlusion of other rail carriers located in the eree involved in the 
trensection if they apply for irwiusion and the Commission finds their 
inclusion to be consistent with the public interest 

Application 

Section 8. Subtitle IV, Chapter 1 17, title 48, United States Code is amend- 
ed by adding a new Section 1 1712 to read: 

The provisions of sactk)ns 1 through 8 of this Act shall apply to current or 
future railroad actions arKl to those occurring or consummeted prk>r to the 
enactment of these provision^, including those involving transportation In 
intrastate, interstate or foreign commerce which mav otherwise have been 
exempted from lagulation under subtitle IV of tl United States Code. 
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APPENDIX C 
PROCOMFEimVE RAIL STEERING COMMirTEE 



Sectioii-by-Sectioii Summary 
of Legisbtive Ptopoul 



Introduction 

When Congress enacted the Staggen Rail Act of 1980 it carefully balanced the inter- 
ests of the railroads and the interests of the shipping public. The greater discretion ac- 
corded the railroads was in laige part based upon the mandatory expectation that carrier 
competition, i.e., competition among and between the railroads themselves, would not 
only be preserved but would be strengthened. Such inter-railroad competition would 
ensure more efTicient and more economical service for the shipping public. 

However, as the Staggers Rail Act has been administered by the Interstate Commerce 
Commission, this objective of the Congress is not only not being achieved, it is being 
frustrated. 

It is the belief of the Procompetitive Rail Steering Committee that clarifying legisla- 
tion is necessary. It should be emphasized that this involves limited, additional action 
by the Congress to achieve the increased inter-railroad competition Congress originally 
had in mind in enacting the Staggers Rail Act. 

The Procompetitive Rail Steering Committee*s proposals are embodied in seven sec- 
tions. A summary of the various proposals follows. 



Section 1 

This section designates the legislative proposal as the Railroad Competition Act of 
1984. 



Section 2 

This section describes the proposal's purpose, which b to promote |nd strengthen 
competition between and among the nation's railroads in order fully to implement the 
present congressional railroad transportation policy. 



Sections 

This section contains clarifying language directed to ensuring effective competition 
among rail carriers as well as between nil carriers and other modes. 

Section 4 

This section prohibito cancellation of through routes and/or joint rates where'tlie 
purpose or effect of such actions is substantially to lessen competition, create a monop- 
oly, or restrain trade. It permits aggrieved parties to obtain a permtnent ii\iunction 
from U.S. District Court against such raUroad action, indudiilg rescission of any prohibi- 
ted cancellation already in effect. 
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Sections 

This section n difected to enhancing intemOroad competition, to achieve the ofajec- 
thres of the congressional rail transportation policy. Where a railroad provides service 
under a single line nte, or a joint line rate, on a particular category of traf flc between a 
given origin and destination that railroad shall, upon request of another railroad having 
an actual or piacticable interchange connection with the first railroad between the ume 
origin and destination to do one of two things. It shall either participate in at least one 
competitive joint rail rate via that interchange on that traffic with that connecting rail 
carrier between the ume points or it shall publish a competitive proportional rate on the 
traffic to or from that interchange point. This requirement shall apply at each actual or 
practicable interchange connection location. In addition to the carrier requesting the 
joint rate and through route any shipper or receiver desiring competitive rail service be- 
tween the origin and destination also has standing to request and obtain comparable re- 
lief under the same conditions. 



Section 6 

This section makes mandatory rather than pennissive the reciprocal switching pro- 
vision contained in the Interstate Commerce Act where such agreements are practicable 
and in the public interest, or where necessary to provide alternate competitive rail ser- 
vice. This section also establishes time limits within which such agreements must be im- 
plemented. It prohibits cancellation of such agreements where the purpose is to elimi- 
nate competition or prevent alternate competitive rail service. Aggrieved parties have 
the right to obtain a permanent iiy'unction against the cancellation or other obstruction 
from the U.S. District Court in the area in which the agreement has been, or would be, 
operatWe. 



Section? 

This section makes mandatory the use of terminal facilities, including main line 
tracks for a reasonable distance beyond terminal areas, by carriers seeking to provide 
alternate competitive rail service if the ICC finds such use can be accomplished without 
impairing the ability of the rail carrier owning, or entitled to use, the facilities to handle 
its own business. 

Sections 

This section requires that the Cornmission shaD impose as a condition of approval of 
railroad merger applications that the carriers or their successors shaD not cancel Joint 
sates and/or through routes, or reciprocal switching agreements, or trackage rights agree- 
ments, in which they participate and they shall not refuse to participate in prospective 
joint rates or through routes, or redprocal switching agreements, or trackage rights 
agreements, when or where the purpose or efTect of such cancellation or refusal is the 
substantial lessening of competition between and among railroads, the creation of mo- 
nopoly, or restraint of trade in railroad freight transportation. 

Sectbn9 

This section mandates that provisioru of this legislative proposal apply to current or 
future railroad actions and retroactively to those occuring or consummated prior to the 
enactment of these provisioru, including any segment of transportation which tiuy other- 
wise have been exempted from regulation by the Interstate Commerce Commission under 
existing provisions of the Interstate Commerce Act. 
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Senator Packwood. Thank you, sir. 

Mr. Gastler. 

Mr. Gastler. Mr. Chairman, subcommittee members, my name 
is Harold Gastler. I am president of the MKT Railroad, more com- 
monly known as the Katy. I am appearing here today on behalf of 
the ICaty and other members of a group called RAM, or Railroads 
gainst Monopoly. I do not represent that group that is 1000-per- 
cent win on the other side of that record. We are a small group of 
regional railroads that are imited in an effort to correct abuses we 
have encoimtered since the origin of Staggers Act which we were 
for, but we have foimd the interpretation of Staggers to be very im- 
fortimately against us. 

Those railroads, by name, are — and they are mostly represented 
here today— the B&LE, Central Vermont, DW&P, EJ&E, FEC, 
Grand Trunk Western, GB&W — and Mr. Selby, president of the 
GBW, was introduced— the P&LE and the Katy. 

I have a letter that I will leave for the record here from the 
president of the P&LE who could not be here. I would like that en- 
tered in the record, please. 

Senator Packwood. Without objection. 

Mr. Gastler. I certainly want to thank the subcommittee for let- 
ting me appear today on the part of these regional railroads and 
talk about a real problem we have in operating in our business. 
The problem basically is the real indiscriminate cancellation of 
joint rates and routes by the large railroads, and then the resultant 
failure of the ICC to at least give us some attention on these can- 
cellations and maintain competitive routes. 

Just to give you an example, most of Katy's competitors and 
many of Katy's customers are far larger than we are. They have 
the opportunity for multiple sourcing, and when you talk about 
contracts, multiple sourcing is very important both from origin-des- 
tination and product standpoint. This becomes quite a problem for 
a small regional carrier. 

Contrary to what the AAR has said, and we are members of that, 
the problem is very real. We do not think the recent NTT League- 
AAR proposal corrects that problem. We have suffered massive 
cancellation of joint rates. 

Now, we were not opposed to the cancellation of rates that were 
not being used and had become impractical, but in the effort of— in 
canceling these rates, we did not see any fine tuning of the cancel- 
lations. Market power simply canceled these rates in a meat-ax ap- 
proach. They are all gone. 

We then have the problem of going back and trying to restore 
rates to, let's say, our own customers in the Oklahoma-Texas area, 
for something as simple as lumber. We are unable to serve our own 
customers. 

Slowly this is being resolved, but if you go back to the Commis- 
sion and attempt to prove an antitrust case, and go through the 
courts to get the solution, you can be broke by the time you get the 
various appeals over and done and back, and in fact, none of them 
have been resolved at this time, and Staggers is fairly old in its du- 
ration. 

We survive, the railroads I represent survive on the economic 
well-being of our customers. That is what causes us to survive. We 
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see that we keep our customers competitive. That is our business. 
We think that maybe the NTT League and AAR tried to correct 
this, but we see the solution as nothing more than continued unfet- 
tered discrimination by the ICC in the interpretation of the Stag- 
gers Act That has not worked for us now. There are no standards 
for these decisions, and we propose that something must be done. 
As reluctant as we are to ask for some reregulation, we are forced 
to do that. 

We think some solution — and we plan to offer a bill which will 
do that We hope to process that through in the upcoming year. We 
have not been able to satisfy our problems in any other manner, 
and we will be trying to move forward to correct our problems as a 
small railroad and to correct the problems of small industries that 
we serve. 

We are sorry to have to ask you for a congressional solution. We 
do not think the ICC has interpreted the intent of the Congress, of 
the conference, but we will be back. 

We certainly thank you very much for being able to appear 
tod^. 

[me statement follows:] 

SrATBMKNT OF Habold L. Gastler, IN Behalf OF Katy Railroad and Railroads 

Against Monopoly 

My name is Harold L. Gastler and I am President and Chief Operating Officer of 
the MisBOuri-Kansas-Texas Railroad Company, often referred to as the Katy. I am 
appearing here today on behalf of Railroads Against Monopoly (RAM), a coaUtion of 
regional and smaller railroads which have united in an effort to remedy some of the 
abuses which have arisen since the passage of the Staggers Rail Act of 1980 (Stag- 
gers Act). The member of RAM are bessemer and LakeErie Railroad, Central Ver- 
mont Railway, Duluth, Winnipeg & Pacific Railway, Elgin, Joliet and Eastern Rail- 
way, Florida East Coast Railway Companv, Grand Trunk Western Railroad, Green 
Bav and Western Railroad, Pittsbuigh and Lake Erie Railroad, and Katy. 

My testimony will provide the Subcommittee with some specific examples of Stag- 
gers Act abuses sufferod by Katy. These abuses are in the form of (1) cancellations 
of efficient j<nnt rates in which we previously participated and (2) refusals of our 
laige connections to join with us in proposed new joint rates. Each of the members 
of RAM can recite similar abuses at the hands of their large connections. In fact, all 
of us have presented these examples and others to the Interstate Commerce Com- 
mission (Commission) in several different forums. The problem is that the Commis- 
sion has done nothing to rectify the situation and, by its latest action in Ex Parte 
No. 445 (Sub-No. 1), has put the matter in a posture where regional railroads can 
exoGCt no solutions in the near future. 

In that proceeding the O)mmission has adopted a set of rules agreed upon be- 
tween the large railroad members of the Ass ociat ion of American Railroads (AAR) 
and the National Industrial Traffic League (NTTL). These same large railroads are, 
of course, those whose actions give rise to a need for some remedy in the first place. 
The RAM group presented the Commission with a set of rule which would have 
solved the problem but these rules were totally unacceptable to the AAR. The RAM 
r ailro ads pointed out to the Commission and now to this Committee that the AAR/ 
NTTL rules adopted by the Commission will not correct the abuses which have 
caused the immense number of parties to complain and call for redress. 

In the Commission proceeding, Conrail representatives called the (Ik)mmission 
action a political compromise designed to forestall legislative action and that is pre- 
cisely how we would characterize it. I would add that it will be a travesty of justice 
if such an obviously discredited and ineffective rule results in postponing a real so- 
lution to the joint rate and route problem. 

The remainder of my testimony discusses some of the legislative history of the 
Staggers Act concerning jointrates and routes and will show that (Ik)ngressional 
intent is not being followed by the Commission. I will also point out: 

That the (Ik)minission has concluded that the Staggers Act provision dealing with 
joint rate cancellations — is rarely employed and is of little significance; 
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Some examples of the large carriers' actions which are most damaging to the 
right to small railroads to compete for joint line traffic; 

How several Circuit Courts have criticized the Commission for its failure to ade- 
quately consider the interest of regional railroads; 

The fallacy of the theoretical economic argument on which the large railroads' 
actions are based; and 

How some large railroad themselves contradict their own espoused economic theo- 
ries when faced with the prospect of joint rate cancellations by newly merged carri- 
ers. 

Finally, I will outline for the Committee the solution the RAM group proposes in 
draft legislation. That proposed legislation is being made available to the Committee 
and its staff at this time. 

The Staggers Act grow out of a proposal of the Carter Administration in 1979 
which was embodied in S. 796 introduced by Senator Cannon on March 27, 1979 and 
H.R. 4570 introduced by Congressman Staggers on Jime 21, 1979. The act that was 
passed was the result of extended debate among interested parties both inside and 
outside of the rail industry. Many solutions were proposed to the problem of how to 
revitalize the railroads. Gradually, consensus developed that less government regu- 
lation should free the carriers to make economic and financial decisions like other 
businesses. This, in turn, would generate revenues to modernize equipment and 
roadbeds and provide the opportunity for profitable operations. 

A major issue, and certainly one which delayed passage of the Staggers Act for 
many months, was how much regulatory freedom the rsulroads should be given in 
the ratemaking areas. There was general agreement that the then-current system 
was antiquated and needed to be replaced. However, there was much disagreement 
among the carriers on the proposal to grant railroads the imilateral right to cancel 
joint rates. Many of the RAM members, together with numerous other small rail- 
roads throughout the United States, opposed any provisions which would permit 
such cancellations. As I will explain below, this opposition was based upon a fear 
that the larger railroads would cancel joint rates wherever it was possible to carry 
the freight on their longer, single line movements. 

S. 796 and H.R. 4570 would have totally eliminated the Commission's authority to 
prescribe joint rates. At hearings during 1979, this approach was the subject of in- 
tense opposition from a broad group of witnesses. Later versions of the deregulation 
bill (S. 1946 and H.R. 7235) introduced after the 1979 hearings rejected the total de- 
regulation proposal for cancellation of joint rates. The Senate bUl, S. 1946, had no 
provision to deregulate joint rates and the House bill, H.R. 7235, provided for a lim- 
ited deregulation of joint rates. 

The outcome of that struggle was a compromise which permitted the cancellation 
of a joint rate if the canceUng carrier was not receiving revenues equal to at least 
110% of its variable costs from the joint rate. Alternatively, if the canceling carrier 
was receiving less than 110% of its variable costs on a competing line, cancellation 
of the joint rate was not permitted if it received revenues equal to at least that 
same ratio under the joint rate. The rationale behind this legislative solution was 
that a large railroad should not be permitted to cancel a joint rate merely because it 
wanted to haul the traffic exclusively over its own lines. Rather, the Congress 
wanted to facilitate cancellations of unprofitable joint rates, and its set 110% as the 
standard. 

It is clear that the Staggers Act conferees intended the enactment of 49 U.S.C. 
10705a as the means for correcting the joint rate problems brought to the attention 
of Congress. The conference report (H.R. Rep. 96-1430, pages 111-112) explains this 
as follows: 

"Two of the msgor problems caused by the existing joint rate system are too low 
rate divisions and a proliferation of uneconomic routes protected by the archaic 
'conunercial closing' doctrine." 

"The conferees intend that the conference substitute will alleviate these problems 
in part by assuring that the carrier, with a minimum of regulatory interference, 
will be able, by applying surcharges or directly conceling routes, to either earn reve- 
nues over all lines equal to or exceeding 110 percent of unadjusted ICC formula 
variable cost or to close routes not provicUng this level of earnings . . ." (page 111). 

During the period when the Stagers Act was under consideration, much of the 
discussion centered on the need to make joint rates profitable and efficient and to 
eliminate those which were not. Conrail was the chief promoter of this amendment. 
At that time its Chairman and Chief Executive Officer Edward G. Jordan com- 
plained that "Conrail today carries substantial freight tonnage at rates that are 
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non-compensatoiV' ^ and stated further that ''Conrail, for example, is even unable 
to raise rates which are below variable costs/' ' In responding to a question by 
Chainnan Florio, Mr. Jordan emphasized the problem for which a solution was 
sou^t by referring to the revenue/cost ratio table in his testimony as follows: 

'Take a look at the figures from sough to east, 95.7 on long term variable cost. Do 
you want to go on running the railroadf losing money? That is what we are trying to 
solve." 

In further discussing the joint rate problem during the course of that hearing, Mr. 
Jordan testified that Conrail had been seeking a compromise **. . . which would 
solve the problem of what we believe to be the non-compensatory traffic particularly 
in the northeast, although I would add there are other railroads who feel they are 
losing money." 

This then was the problem with which Congress was confronted and section 
10705a now in Title 49 of the United States Ckxie was enacted in specific response to 
that problem. It provides a specific limited and special provision tor surcharges and 
cancellations of joint rates when they are unprofitable. 

The Commission, however, has not paid any attention to 49 U.S.C. 10705a and has 
adopted a policy which has essentially nullified the remedy adopted b^ Congress. In 
its reply brief to the United States Supreme Court on petition for wnt of certiorari 
the Commission explained that: 

"Since 1979, however, the Commission has abandoned its former policy of sus- 
pending tariffis that cancelled joint rates and now routinely allows such tanffs to go 
into effect. Accordingly, section 10705(e) now controls the vast mcgority of joint rate 
cancellations. As a result, section 10705a— and with it the Lee Amendment— is 
rarely employed and of little significance." Reply Brief for the ICC, page 3 (April 
1985>, ICC V. BRAE Corporation, No. 84-550. 

The Commission thus has effectively ignored the remedy provided by the Con- 
gress, "abandoned its former policy" with respect to cancellation of joint rates, and 
now routinely allows such tariffs to go into effect." In effect, the Commission has 
told the Congress that it doesn't care about the Congressional remedy and that it 
will carry out its own policy through a reinterpretation of the old law which rou- 
tinely allows cancellations that the Congress expressed specific concern about 
during consideration of the Staggers Act. 

On at least four occasions Federal Courts of Appeals have reversed and remanded 
Commission decisions for failure to adequately consider various factors of the public 
interest in its implementation of the Staggers Act. It is important to note that what 
these courts have consistently said is that the Commission is not giving consider- 
ation to important elements of the statutoiy protections that are provided. The 
effect of the Commission's cavalier approach is to rubber stamp the anticompetitive 
actions of the large carriers in eliminating competition from smaller carriers that 
otherwise would be available through utilization of joint rates. The Courts have not 
looked favorably on the Commission's approach. 

In Chesapeake & Ohio Railway Company v. United States, 704 F.2d 373 (7th Cir. 
1983), the action of the Commission in approving Conrail's cancellation of a large 
number of joint rates at one time was vacated and remanded. After observing that" 
. . . there is no competitive or other dimension of the public interest at risk in this 
case besides the interest in not closing a more efficient route in favor of a less effi- 
cient one," the Court held: 

"Because of the deficiencies in Conrail's study, which provided the essential factu- 
al basis for the Commission's decision approving the joint rate cancellations, the de- 
cision must be set aside as unsupported by substantial evidence," 704 F.2d at p. 379. 

In reaching this conclusion the Court said: "if a large fraction of the Conrail can- 
cellations (one-half, in our example) in fact reduced rather than increased efficiency, 
the Commission was not acting in the public interest in approving them all; and 
nothing in the record before us excludes the possibility that just such a meat axe 
approach was taken." Id. 

In Green Bay & W RR v. United States, 644 F.2d 1217, 1229 (7th Cir. 1981), the 
Court overturned another of Conrail's joint rate cancellations, stating that although 
ttie "Commission relied heavily on efficiency considerations in approving the rate 
cancellation," the evidence was hardly conclusive on that issue. In Detroit, Toledo & 
Ironton R Co. v. United States, 725 F.2d 4750 (6th Qr. 1984) dealing with merger 
protective conditions (so-called DT&I conditions), the Court reversed and remanded 



^ Testimony of E. G. Jordan, Chairman and C.E.O., Conrail before the Subcommittee on 
Transportation and Communications of the House Committee on Interstate and Foreign Com- 
merce, Oct. 16, 1979, p. 389. 

2 Id., p. 399. 
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the Commission observing that its decision is fatally flawed ''because of its total fail- 
ure to consider, as required by Congress, the effect of its ruling on regional rail com- 
petition." 

Finally, in BRAE Corp. v. United States, 740 F.2d 1023 (D.C. Cir. 1984), cert 
denied (1985) the D.C. Court of Appeals criticized the Commission's approach to the 
joint rate question by repeatedly stressing the Commission's ''failure to "fully con- 
sider" or "adequately explain" various aspects of joint rate cancellations. 

The clear and persistent point of all of these reversals is that the Conmiission 
simply has not been giving adequate attention to what the Congress provided as 
guidelines for solving problems related to joint rates and joint rate cancellations. 
Even though the courts have uniformly criticized the Commission for its lack of at- 
tention to legislative intent, the Commission has not in any significant way thus far 
changed its attitudes or holdings. The failure to modify its policy seems to reflect an 
attitude of disregard for Congressionally mandated remedies. 

Because of the many problems associated with cancellations of joint rates, related 
competitive access issues and the likelihood of Congressional action, the Commission 
instituted a proceeding in Ex Parte No. 456 to consider the problems. During that 
proceeding the AAR persuaded the NITL and the Chemical Manufacturers Associa- 
tion (CMA) to agree to a set of rules which would purportedly solve the joint rate 
and route problem. These rules, along with an alternative set of rules proposed by 
the RAM group of regional railroads, were considered by the Commission in a subse- 
quent proceeding designated Ex Parte No. 445 (Sub-^fo. 1). A special open voting 
conference has been held in that proceeding after the record was closed an d th e 
Commission has made it known that it will adopt the rules proposed by AAR/NTTL/ 
CMA without substantial change. 

The problem with the rules to be adopted is that the rules provide little or no 
relief from the anticompetitive joint rate and route cancellations that have occurred 
and will occur in the future. RAM, the group that has been most hcumed by the 
Commisbion's administration of the joint rate cancellation provisions of the act, has 
described the Commission's agreed upon rules as being of little or no value. Tlie 
AAR proposed rules have no workable, specific standard and leave total discretion 
to the Commission. We believe that the Commission should not have total discretion 
because it has failed to protect the public interest with regard to joint rate and 
route cancellations. The mcgor intent of such rules is to achieve Conrall's expressed 
goal of having a "political solution" that would take the pressure off the Congress 
in considering remedial legislation. 

Although all our RAM members except one are also members of AAR, the AAR 
does not represent us on this issue. Now that railroad mergers have resulted in six 
large rail systems controlling AAR policies, the AAR appears unconcerned about 
joint rate cancellations. In comments filed with the Commission in Ex Parte No. 445 
(Sub-No. 1), AAR quotes the Commission with approval for the proposition that the 
rate and route cancellations that have occurred since enactment of the Staggers Act 
were what Congress expected, and that there is no reason to conclude that such ac- 
tions are generallv contrary to the competitive policies of the Staggers Act or unrea- 
sonable per se. (AAR Comments, p. 14). The AAR was not of this view, however, 
when the Staggers Act was under consideration. Testifying before the Subcommittee 
on Surface Transportation of the Senate Committee on Commerce, Science and 
Transportation, AAR President Dempsey discussed the administration's proposal to 
deregulate joint rates as follows: 

"One of the problems, but only one of them, I would point to by way of 
illustration ... is the kind of case in which one railroad is a partner in a through 
route — a joint rate arrangement with another between two points— and has a single 
line route between those same two points. If that carrier has the unlimited right to 
cancel the joint rate and establish his own local rate, he could exercise that power 
in such a fashion as to drive all traffic to his single line route. That, we think, 
would be an abuse of monopoly power . . ." ^ 

We are at a loss to explain the change in AAR's position except for the fact that 
the large rail carriers are the ones engaging in the very action opposed by AAR in 
the hearings considering passage of the Staggers Act. 

The large railroads, and Conrail particularly, repeatedly claim that they have not 
cancelled any efficient joint rates but only inefficient joint rates. The record dis- 
closes this to be inconsistent with the facts. In this regard see the discussion of the 
Chesapeake & Ohio case, supra, where the court noted that efficient rates and ineffi- 
cient rates had both been cancelled. In fact, the real purpose of the cancellations is 
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to increase revenue for the cancelling carrier regardless of the efficiency of the re- 
maining routes. 

The most uniformly practiced abuse of this concept is the one by which large car- 
riers issue cancellations of all joint rates in which thev participate between origin 
and destination points that the cancelling railroad itself serves in single line service. 
These actions are taken summarily without regard to whether some joint line 
routes between those origin and destination points may be more efficient or less effi- 
cient than the remaining single line route. Unquestionably, there are many joint 
route movements which are more efficient than single line movements. But the 
point here is that the railroad makes no pretense of having examined the facts to 
determine which joint line movements bemg cancelled may be efficient and which 
may be inefficient. What makes matters even worse is that many of the joint routes 
cancelled l^ the \ar^ carriers were being used by shippers served by the smaller 
carriers. 1%^ result is that smaller carriers no longer have routes from and to the 
shippers physiosdly located on their tracks and cannot participate in traffic generat- 
ed by those shimmers. 

At this point I would like to give some specific examples of the kinds of anticom- 
petitive jomt rate cancellations to which I refer and to which we object. My exam- 
ples will be limited to ^ose in which the Katy has been adversely affected. Howev- 
er, as I mentioned earlier, each of the members of the RAM group has furnished 
similar examples in great detail to the Commission in the various proceedings 
which have dealt with this problem. The Katy provided details with respect to ac- 
tivities of the Southern Pacific Transportation Company (SP) and The Atchison, 
Topeka and Santa Fe Railway Company (SF) in canceling joint rates with Katy in 
their merger proceeding before the Commission. If the Committee is interested, I 
would be happy to furnish copies of that extensive testimony but for the purpose of 
this statement I will briefly summarize some of the actions to which I refer. 

Beginning in December 1982, the SP published a series of route cancellations cut- 
ting €^ all lumber routings where the SP published rates to a destination in terri- 
tory served bv Katy. Prior to these cancellations, the SP and the Katy had lumber 
routes from the Kansas City Gateway to Dallas/Fort Worth, Texas, Houstion, Texas, 
and generally to other Texas points. SP route closings in 1983 applied on commod- 
ities giniei^Gdly from west coast points to SP/St. Louis Southwestern Railway Compa- 
ny (»sW) destinations. Again in January 1983, the SP restricted its Texas intrastate 
routings to SP/SSW routes. 

In April 1983, the SP/SSW System cancelled routes with Katy for Canadian 
Lumber, forcing traffic which moves via the Kansas City Gateway to move circu- 
itously from Kcmsas City to St. Louis, or even El Paso, Texas, before coming back to 
Texas destinations. 

All of these actions were across-the-board cancellations of our routes whether or 
not they were more efficient than the SP/SSW routes that were preferred and kept 
in effect by such actions. The Canadian Lumber Rate cancellations provide the most 
glaring example of the kinds of inefficient actions that are taken by the large rail- 
roads. By that action the SP forced Kansas City to Dallas traffic to move SP/SSW 
direct via St. Louis or via El Paso instead of moving via the previously used Katy/ 
SP joint route. The joint line mileage via Katy/SP from Kansas City to Dallas is 
506.2 miles, while the SSW/SP single line route via St. Louis is more than twice as 
long. When forced to move over the SSW/SP route via El Paso, as some of it was, 
the mileage is more than tripled. Traffic from Kansas City moving to Houston when 
forced to move via St. Louis by the SP's action adds at least 271 imles to the journey 
than when moving by the previouslv used Katy/SP route. For San Antonio at least 
522 miles are added. It takes a vivid imagination to even argue that such circuitous 
movements are more efficient than the routes with the Katy to such destinations, 
and in the face of this it is difficult for me to understand how the large railroads 
can continue to assert that thev onlv cancel inefficient joint rates. 

Other examples are from 1984 SF route closing publications. The first of these re- 
stricted the routing to SF only, whenever the SF serves an origin and destination or 
if it serves routings from or to gateways. This is a standard action taken by virtual- 
ly all the big railroads and of course has no relation to efficiency or inefficiency. It 
is a simple exercise of market power, the effect of which is to require that shippers 
use SF single line routes regaidless of whether they are efficient and regardless of 
whether the shipper may prefer a more efficient joint line service. 

The second type of action taken by the SF was to publish route cancellations 
which contain a special exception providing that they do not applv to the SP or to 
the SSW, SF's potential merger partners. The evidence submitted by our witness in 
the SF/SP merger case shows a number of examples where these cancellations re- 
sulted in forcing traffic to move over circuitious mileage. Obviously the effect of 
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such sweeping route cancellations is riot to improve service to shippers but to en- 
hance the canceling carrier's revenue. 

Subsequently, the SF also exempted the Union Pacific and Burlington Northern 
from its route closures. The net effect of these actions is that SF now maintains 
joint routes with the other larger western railroads, apparently because of internal 
route agreements between the larger carriers, but SF does not maintain joint routes 
with the smaller regional carriers such as Katy and Kansas City Southern Lines. 
What is even more onerous is that between many origin-destination sets, the SF- 
Katy joint route would be the shortest of all routes. 

The other primary means used by large railroads to eliminate competition by rail- 
roads like Katy, which necessarily must rely upon joint rates, is the refusal of large 
railroad connections to enter into new routes and rates with carriers like ours. The 
evidence we submitted in the SF/SP merger proceeding lists scores of examples of 
refusals by both SP or SF to enter into new routes and rates pursuant to which the 
Katy could compete for traffic. 

The question must be asked: Do the route cancellations by larger railroads which 
leave only one single line route available to the shipping public promote competi- 
tion as intended by Congress in the Staggers Act, or would competition be enhanced 
by having additional joint line routes available to compete with the laiiger carriers 
single line route? I believe the answer is obvious and you will agree that mainte- 
nance of several routes would greatly promote competition and be in conformity 
with Congressional intent in the Staggers Act and be in the best interest of the ship- 
ping public. 

llie theories put forward by the large railroads' economists say that a large rail- 
road would have no incentive to cancel joint rates that are efficient nor would it 
have any incentive to refuse to join in a new joint rate that is efficient. The exam- 
ples cited above totally discredit these theories. The fact is that the canceling rail- 
roads have and are engaged in a program which some of them describe as ''revenue 
enhancement.'' * These programs enhance the canceling carrier's revenues by clos- 
ing joint routes and placing restrictions upon its participation in joint line move- 
ments with other carriers where the joint line route competes with its favored 
single line route. 

These actions are quite satisfactory and justifiable from the large railroads' view 
when small railroads are the victims. However, when a large rail system faces simi- 
lar cancellations, the story is quite different. For example, in presenting its views on 
the proposed acquisition of Conrail by Norfork Southern, the CSX Corporation indi- 
cated that Conrail's 1981 "massive route cancellation program," had "disregarded 
service efficiencies." The CSX document goes on to state that: 

"A combined NS-CR system similarly can be expected to attempt to force rail 
trafRc to move entirely on its line in every instance where the mergcni carriers are 
capable of providing single system rail service. Also, wherever the merged carrier is 
the only ridl carrier availid>le to handle the origin service, a combined NS-CR 
system will attempt to impose routing restrictions that would require the rail traffic 
to move on the longest available NS-CR system wide haul. 

"The end result could be to deprive rail shippers, throughout the vast area to be 
served by the combined NS-CR system, of any meaningful competition for their rail 
movements. Only those rail shippers opened to competitive rail service at both the 
origin and destination points of their movements can be sure to avoid the grip of the 
NS-CR combination." (CSX statement, p. 68). 

This is a straightforward description of what happens in the real world of joint 
rate activities among railroads. But AAR and its two economists (in justifying ac- 
tions against small carriers) proclaim a different story and recite the proposition 
that large railroads would not cancel efficient rates or routes because &ey would 
have no incentive to do so. The CSX statement, however, makes clear its view of 
whether the alleged lack of incentive would be an effective restraint in the follow- 
ing terms: 

A combined NS-CR system cannot be expected to curtail interline competition 
by cancelling routes only where such routes afford more circuitous and less efficient 
service than the new NS-CR single line service. Instead, it can be anticipated that 
the NS-CR system will foreclose interline service with other rail carriers wherever 
through service on the NS-CR system is available, even if the interline service is 
more direct or otherwise more efficient. Because the cost of running any mcgor rail 
system is largely non-variable, the combined NS-CR will have a built-in incentive to 



* Counsel's Exhibit: MKT-C-6, filed in ICC Finance Docket No. 30400 for a compilation of 
memoranda prepared by SP during 1983 describing SFs "Revenue Enhancement Program." 



Digitized by 



Google 



291 

avoid interlining traffic with other carriers wherever possible and to increase its 
share of 'joint Ime revenues wherever interlining occurs/ " (CSX statement, pp. 69- 
70). 

llie RAM group offered a set of specific rules to th e Commission in Ex Parte No. 
445 (Sub-No. 1). Shipper groups, including the NITL and CNLA were solidly behind 
the concepts proposed by the RAM rules in the early stages of Ex Parte No. 456. 
Because of the hardline attitude taken primarily by Conrail and followed by the 
AAR in flatly reiecting any su ch p roposal that included a specific test such as the 
revenue to variable cost t^, NITL joined with the AAR in the proposal that will 
soon become the Commission's rules dealing with competitive access. As I have 
stated, we do not believe those rules will be effective or useful in curing the prob- 
lem. The legislative bill that I am submitting to the Subcommittee with my testimo- 
ny today is, I believe, absolutely necessary if the problem of joint route and rate 
cancellations is to be solved. It is based upon the same fundamental specific revenue 
to variable cost tests that were embodied in the RAM rules so bitterly opposed by 
the large railroads. That revenue to variable cost test is the same kind of test adopt- 
ed by Congress in the Staggers Act in several provisions dealing with the reason- 
ableness of rates as well as the cancellation and surcharging of joint rates. It is not 
a new concept for CongresB and, indeed, it is a test that already has been approved 
by Congress and placed in statutory terms. That test is the overriding principle of 
our drsit bill. 

Not only does it have precedent as a statutoiy provision, it has also been strongly 
endorsed by the noted economist Dr. William u. Tye of Putnam, Hayes & Bartlett 
Inc., Camb ridge , Massachusetts. After pointing out the weaknesses and inequities in 
the AAR/NTTL rules, which he aptly described as the ''do nothing" or ''permissive" 
approach, Dr. Tye concludes that: 

'The RAM proposals are ingeniously designed to place the cost of any relative in- 
efficiency squarely on the shoulders of the carrier whose route or service is the less 
efficient. As a result the RAM proposals actually create strong incentives for the 
participating carriers and shippers as well to avoid inefficient routing practices and 
for carriers to engage in meaningful competition for the traffic. The RAM proposal 
not only permits price and service competition (which would be precluded entirely 
by the permissive approach): it explicitly provides a role for price and service com- 
petition to encourage efficient routing of traffic." Direct testimony in verified stete- 
ment of Dr. William B. Tye, May 31, 1985 in Ex Parte No. 445 (Sub-No. 1) Intramo- 
dal Rail Competition. 

Dr. Tye further concludes in his reply verified stetement filed on July 8, 1985 in 
the same proceeding that: 

"RAM's revenue/variable cost tests would keep competitive access open, allow 
price and service competition to work on even terms, and create strong incentives 
for efficiency by making every carrier that chose to offer a service bear the cost of 
any relative inefficiencies that would result. This is exactly what should happen 
under competition." (p. 2). 

The draft bill proposed by the RAM group is based upon the same ratio of reve- 
nue to variable cost test which was the heart of the RAM proposed rules in Ex 
Parte No. 445 (Sub-No. 1) to which Dr. Tye was speaking. 

The RAM bill provides procedures and criteria for determining when the Commis- 
sion should suspend the cancellation of joint rates. Under the Commission's imple- 
mentetion of existing law there is no suspension — not one cancellation has been sus- 
pended since 1980. Under our bill there would be five grounds for suspension. Three 
of these are for failure to meet certain procedural requirements such as adequate 
notice, failure to provide date necessary for testing a cancellation, and failing to 
meet for the purpose of negotiation within ten days of a request. The fourth test for 
suspension is the revenue to variable cost test which simply means that the cancel- 
lation will be suspended if the canceling carrier's percentage of profit over the pro- 
portion of the rate or route proposed to be cancelled is not lower than its percentage 
of profit over a competing route. The fifth test is to provide for cancellation if the 
cancelled route is shorter than or substantially equivalent to the distance via any 
competing rate or route in which the carrier proposing the cancellation continues to 
participate. The bill then provides that, upon investigation, the proposed cancella- 
tion will not be permitted if the same revenue to variable cost and mileage tests 
used for determining whether suspension should be granted are present. 

The final provision of the bill addresses the problem where large railroads refuse 
to concur in competitive joint rates proposed by regional carriers, such as the mem- 
bers of RAM. Where the proposed rate provides the non-concurring carrier with the 
revenue to variable cost ratio thast is equal to or greater than the lowest revenue to 
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variable cost ratio it receives for its portion of any competing rate or through route, 
the Commission shall order the non-concurring carrier to concur. 

About the only worthwhile result of the Commission's time-consuming efforts in 
Ex Parte Nos. 456 and 445 (Sub-No. 1) is the recognition by the Commission, the 
AAR and others that a reed problem exists with respect (1) to competitive access, (2) 
to the cancellation of joint rates, and (3) to the refusal to join into newly proposed 
joint rates. Unfortunately, having recognized the existence of a problem the Com- 
mission is adopting rules that will not provide a solution to the problem. We believe 
that a Congressiomd solution, base on RAM's Draft Bill is the only solution possible. 
We urge me Committee to seriously consider the Commission s failures in this 
regard and move forward with a legislative solution with teeth, and we offer the 
RAM Draft Bill for that purpose. 

Senator Packwood. Thank you, sir. 

Mr. Bush. 

Mr. Bush. Thank you, Mr. Chairman. My name is Greoige Bush, 
and I am the general manager, traffic, of LTV Steel Co. in Cleve- 
land, OH. LTV is the Nation's second largest steel producer and is 
a substanticd user of and is heavily dependent on low cost rail 
transportation, which I attempted to quantify in my written state- 
ment. 

I appreciate the opportunity to comment briefly on our experi- 
ence with Staggers and with particular emphasis on the issue of 
competitive access. 

Our experience with the Staggers Rail Act is not unlike that of 
many other companies. It works great when competition exists. In 
the absence of rail competition, shippers are vulnerable, exploitable 
and dependent on the ICC for protection. There is widespread dis- 
satisfaction with the manner in which the ICC implements the 
Staggers Rail Act, particularly with regard to competitive access. 
Strong intramodcd rail competition is what makes Staggers work. 
Companies struggling to survive in the steel business understand 
competition and also understand that rail competition is essenticd 
to surviv€d and growth. 

Wholesale joint rate and route cancellations by the railroads, 
coupled with ICC indifference, has given rise to proposals for reme- 
died legislation. There is a competitive access problem, and I be- 
lieve railroads have become increasingly aware of shipper dissatis- 
faction. Consequently, members of the Association of American 
Railroads and the National Industrial Transportation Lec^e 
began discussions on how to resolve the problem. Those discussions 
were held under the auspices of the Presidentied Advisory Commit- 
tee of the NIT League. That committee is comprised of members of 
both organizations. In other words, there are railroads involved 
and shippers of all sizes and shapes. 

After a year of difficult and protracted negotiation, an agree- 
ment on competitive access was reached in January 1985. The Pres- 
identicd Advisory Committee proved to be an excellent forum for 
the resolution of this complex problem. As chairman of that com- 
mittee, I participated in the deliberations and was impressed by 
the efforts of many dedicated people to achieve agreement. Thds 
process of negotiation is in keeping with the efforts of the ICC to 
get shippers and carriers to negotiate rather than litigate. It is also 
consistent with the Senate Joint Resolution 331 introduced by Sen- 
ator Danforth. 

The ICC, I understand, has just recently adopted the AAR-NTT 
League agreement, and it is the position of my company that the 
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proposed legislative changes with respect to competitive access are 
premature at ^tna time, and that the joint NIT League-AAR agree- 
ment, however imperfect, be given a chance to work. 

The competitive access issue is of extreme importance to my 
companv. If the AAR-NTT League agreement does not work or the 
IOC fails to properly implement, we will most assuredly join the 
throng clamoring for remedial legislation. 

In our view, it would be tragic to abandon the agreement without 
even giving it a chance. Moreover, if this method of negotiation 
succe^ on the competitive access issue, it might well succeed in 
resolving disputes on other controversial issues. 

Thank you. 

[The statement follows:] 

Statkhknt op Gbohgb C. Bush, General Manager — Traffic, LTV Steel Co. 

Bfy name is George C. Bush. I am General Manager-Traffic, of LTV Steel Compa- 
ny. My address is P.O. Box 6778, Cleveland, Ohio 44101. 

LTV Steel is the nation's second largest steel producer. LTV Steel ships approxi- 
mately ten million tons of product to the Trade per year. A substantial part of this 
traffic moves l^ ndl. It takes about three tons of raw material such as iron ore, coal 
and limestone to make one ton of finished product and these materials move princi- 
pally l^ raiL In addition, LTV also ships annually about 5.6 million tons of semifin- 
ished steel products and other materiails such as coke between its various facilities. 
These interplant transfers are predominantly moved by rail. Thus, it can be seen 
that LTV Sfteel is a large user of and is dependent on rail transportation service. 
Some LTV facilities are captive to one railroad. 

I am grateful for the opportunity to express our views on our experience under 
the Staggers Rail Act wim particular focus on the issue of competitive access. 
Where competition exists the Staggers Rail Act works to the benefit of shippers and 
carriers. Where competition does not exist shippers rely on the protection of the 
Interstate Commerce Commission (ICC). Manifestly, there is widespread dissatistfac- 
tion throughout the shipping community with the manner in which the ICC imple- 
ments the Staggers Rail Act, particularly on the suMect of railroad competitive 
access. The contemporary view seems to be that the ICC is indifferent to the prob- 
lems of the captive shipper and, therefore, cannot be looked to for protection. In 
short, shippers dependent on rail services are vulnerable and exploitable. 

Competition is what makes the Staggers Rail Act work. Our industry and our 
company has come to understand competiton as we struggle for our very existence 
in an environment of fierce domestic and foreign competition. Intramodal rail com- 
petition is essential to the survival and growth of the steel industry and our compa- 
ny. Rail transportation is such a large s^ment of our overall cost that we simply 
cannot tolerate an environment that produces non-competitive rail transportation 
service. 

The public concern over the competitive access issue has given rise to proposed 
remedial legislation. There appears to be little doubt that a problem exists. Whole- 
sale joint rate and route cancellations by the railroads created a furor and the ICC 
was not responsive to shippers protests. Railroads have a growing awareness of ship- 
pers discontent. 

As a consequence, members of the Association of A merican Railroads (AAR) and 
the National Industrial Transportation League (NTTL) began a series of discussions 
to see if there was some method of resolving the competitive access problem without 
resorting to litigation or l^islation. Discussions were held und er the auspices of the 
League's Presidential Advisory Committee comprised of NTTL members and mem- 
bers of the AAR. The purpose of the Presidential Advisory Committee of the League 
is to identify long term business related issues affecting transportation and to devel- 
op and recommend poUcy positions which will enable shippers and railroads to im- 
plement programs addrdssmg their concerns. Competitive access was an ideal topic 
to discuss in this forum. ^^ 

The discussions between AAR and NTTL continued for over a year and culminat- 
ed in an agreement between the two groups on January 23, 1985. As chairman of 
the Presidential Advisory Committee I participated in these final deliberations. The 
negotiations between AAR and NTTL were vigorous, intensive and protracted. With 
bou sides modifying their positions again and again until agreement was finally 
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reached. Neither side was completely satisfied, and the final agreement was in 
every sense of the word a truce compromise. 

The agreement provides for guidelines to be followed on the competitive access 
issues. These guidelines were submitted to the I<X in Ex Pa rte N o. 445 (Sub No. 1 — 
Intramodal Rail Competition) and jointly recommended by NlTL and the AAR. 

On its own motion the ICC initiated Ex Parte No 456, The Staggers Rail Act of 
198G — Conference of Interested Parties, for the purpose of exploring ways and means 
of more effectivley implementing The Staggers Rail Act. Competitive access was one 
of the issues and the joint AAR/NTTL agreement was submitted in that proceeding 
as a recommended method of addressing the problem. Other groups such as the 
Chemical Manufac tures Association and Chlorine Institute suggested modifications. 

The joint AAR/NTTL agreement, as modified, is presently before the ICC In Ex 
Parte No. 445 (Sub. No. 1). In an open Special Conference held September 11, 1985, 
the ICC orally adopted the agreement. We are awaiting the final decision on the 
findings, conclusions and discussion of t he iss ues. 

Hie guidelines provided in the AAR/NTTL agreement may be imperfect, but they 
are fair and reasonable in our opinion and should be given an opportunity to work 
before major legislative changes of the SRA or the antitrtust laws are considered. 

Having been a participant in the negotiations between the AAR and NITL I was 
impressed with the efforts of a great many people to resolve differences on this com- 
plex issue. There was an honest desire to reach agreement. The League's Presiden- 
tial Advisory Committee provides an excellent forum for dialog between the rail- 
roads and broad based shipper interests on controversial subjects. It is this kind of 
arrangement that the ICC is promoting in Ex Parte No. 456 and is consistent wit^ 
Senate Joint Resolution 331 introduced by Senator Danforth. 

It is the position of UHW Steel that proposed legislative c hang es with respect to 
competitive access are premature at this time and the AAR/NTTL guidelines should 
be given a chance to work. Competitive access and the encouragement of railroad 
intramodal compet ition are key issues with our company and if we find the guide- 
lines in the AAR/NTTL agreement inadequate or if the ICC fails to implement them 
yigorosuly and properly we will be the first at your door pounding for remedial leg- 
islation. 

We think it would be tragic to abandon the AAR/NITL agreement at this time in 
favor of a legislative approach without ever putting it to a test. Moreover, if the 
agreement does work it would strengthen the resolve to work out other differences 
by negotiation rather than through legislation or litigation. 

Thank you for the opportunity to present our views. 

Senator Packwood. Thank you, sir. 

Senator Long. 

Senator Long. Mr. Petruccelli, now, this is an impressive group 
of industries that you speak for here, your procompetitive rail 
steering committee. I take it that you support the provisions of S. 
477 that have to do with competitive access. 

Mr. Petruccelu. That is correct, sir. 

Senator Long. Now, I am impressed by your statement here, and 
I think it deserves a great deal of thought from the committee. 

Let me ask you if you consider the further amendments to S. 477 
proposed by Senator Andrews and others, and anjrthing else in that 
bill that would create problems for members of your group? 

Mr. Petruccelu. As I stated in my testimony, the procompeti- 
tive group has concentrated its efforts specific€dly on the competi- 
tive access issues. And therefore, we have taken no position for or 
against any other aspects of any legislation. We think that the 
competitive issue is the one that will resolve our problems. 

I have not seen the latest revised proposal of the CURE bill, so I 
could not comment on it, but at this point in time, the procompeti- 
tive committee has no position one way or the other on the other 
sections of that bill, sir. 

Senator Long. Are you in a position to point an3rthing out in 
that bill that your group would be compelled to oppose? 
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Mr. Petruccelu. No, sir. At this point there is nothing that we 
have decided to either oppose or support. 

Senator Long. Well, I am impressed by your statement, Mr. Pe- 
truccelli, because to a large extent it is voicing exactly the same 
concern and documenting what those of us who introduced that bill 
are concerned about — or in the main it certainly does, and I hope 
very much tliat we can act along the lines that you are advocating. 

Of course, I do hope that you will study the further amendments 
that have been suggested by Senator Andrews — I am a cosponsor — 
and see if you can support the bill in genercd as we would propose 
to amend it, because we are trying to solve the problem you are 
addressing. 

Mr. PErauccELLi. We certainly will study it, sir, when we see it. 

Senator Long. Let me say to you, Mr. Gastler, that I think you 
would help your case if you would document it by something that 
people who do not understand the railroad business as well as you 
do would understand. I think you need a few charts so that some- 
one can look at them and you C€ui explain that here is where our 
line is, and here are customers A, B, and C. Here is what hap- 
pened, and here is what the answer ought to be, so that we could 
look at it. 

I can understand what you are talking about, but I had a course 
in college about the economics of rail transportation. Just for the 
benefit of the people out there who are not as well educated as you 
or I, I would think that it would help if you would give us a few 
charts, a few diagrams to graphically illustrate that problem. 

Could you do that for us? 

Mr. Gastler. I would be delighted to do it, and can, yes, yes. We 
certainly can.^ 

Senator Long. I am satisfied that you have a problem. I have 
talked with other railroads who are not among the very large ones, 
and there is no doubt that they have a problem. Mainly what you 
are talking about, I take it, is that you need more, that the act has 
in many instances knocked out joint rates. 

Mr. Gastler. Right. 

Senator Long. And with that, if we are not careful, we will put 
your customers out of business. If we put your customers out of 
business, you are out of business. 

Mr. Gastler. That is right, and of course, we see — we thought — 
we favored Staggers. We thought it would be procompetitive, and it 
has been except that our large railroad friends have knocked us 
out of joint routes. Now our customers cannot get service, and 
eventually we think this will lead to the demise of the regional 
railroad. 

Now, some of our large friends do not mind that, but we are here 
to say that if you do not have swapping ability, and basically it is 
swapping ability between like two large carriers will agree to keep 
routes open because they both have many multiple sources, multi- 
ple origins and destinations. We do not have that. They do not 
swap with us. So our routes remain closed. But we can certainly 



^ The charts were not reproducible and are in the Committee files. 
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illustrate the point by some graphs or some charts which will show 
the real problem. 

We have had no success appearing before the Interstate Com- 
merce Commission with our problems. We continue to have those, 
and we are reluctant to seek relief here, but you represent our only 
option. 

Senator Long. Thank you. 

Senator Packwood. Gentlemen, I have no questions. Thank you 
very much. 

Tlie hearing is adjourned. 

[Whereupon, at 12:20 p.m., the committee recessed subject to the 
call of the Chair.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

Statbmxnt op Hon. Toney Anaya, GtOvernor, State of New Mexico 

Mr. Chairman and Members of the Subcommittee, I am Toney Anaya, Governor 
of the State of New Mexico. I thank vou for this opportimity to express my support 
of Senate Bill 477, the Ck)nsumer Rail Equity Act, which is designed to enhance rail 
competition and to ensure reasonable rail rates where there is an absence of effec- 
tive competition. 

As you are aware, with the passage of the 1980 Staggers Rail Act, rail shipping of 
bulk commodities was deregulated in the United States. The intent of the Staggers 
Act was to let competition determine rail rates where a competitive market was 
present, and to continue regulatory oversight by the Interstate Commerce Commis- 
sion where no competition existed. This deregulation measure has essentially been 
very beneficial to the rail system and was responsible for restoring most of the 
ailing railroads to financial health. However, the captive shipper provisions of the 
Act have not been so successful in addressing the concerns of western mineral, agri- 
cultural, and certain bulk commodity shipper interests. As a result, some of the 
shippers by paying higher rail rates have shouldered in my opinion a disproportion- 
ate share of the costs of operating and maintaining America's rail system. 

Coal production is one of the West's most active areas of resource development 
and thereby has allowed us to claim new markets for electric energy production in 
the West, with substantial penetration also being achieved into electric utility mar- 
kets in the Midwestern and Gulf States areas. 

One migor impediment for increasing our share of coal markets, with the associat- 
ed increased production of western coal, is the high cost of transportation. Western 
coal, unlike its eastern and midwestem competitors, has no practical alternative to 
rail transportation. Many western mines, including a large segment of New Mexico 
producers, have no practical alternative to rail transportation. Our mines are far 
removed from many of our markets, a situation which renders trucking economical- 
ly unfeasible and water media coal slurry pipelines impracticable (because of water 
shortages in the arid west); river/barge alternatives do not exist. TTierefore, produc- 
ers and shippers of not only coal but also other bulk commodities are captive to rel- 
atively few, large rail systems in New Mexico. Within the coal community alone, 
many coal producers and consumers believe they have suffered negative economical 
impaicts because of the railroads' tendency to charge higher rates in cases where no 
other rail or alternative mode of transportation now exists. 

The National Governors' Association clearly expressed their positions relative to 
the captive shipper issue at our past summer meeting in Boise, Idaho. The Gover- 
nors agreed that the Nation's rail freight system continues to be of key importance 
to the transportation of coal. Pursuant to The Staggers Rail Act of 1980, Congress 
recognized the unique dependence of coal shippers on rail transportation and the 
importance of balancing the needs of rail carriers, coal shippers, and the public. The 
Governors supported the basic principles of deregulation embodied in the Staggers 
Act. 

However, the Governors are extremely concerned about the way in which the 
Interstate Commerce Commission (ICC) has been implementing provisions of the 
law, thereby placing an unfair burden on captive coal shippers, consumers of elec- 
tricity, and consumers of coal. Areas of specific concern to the Governors were as 
follows: 

Under the Staggers Act, rates for shipments are deregulated unless the ICC deter- 
mines that a particular shipment is captive or a carrier has market dominance in 
transporting goods. The ICC in its regulations does not consider a shipment as cap- 
tive or a rail carrier as having market dominance if geographic, modal, or product 
substitutions are available. The Governors are troubled by this overly restrictive in- 
terpretation of the law and believe that the application of this theoretical standard 
to coal and agricultural suppliers is unfair and inappropriate. With regard to prod- 
uct substitution, the negative effect on shippers and consimiers of coal is particular- 
ly severe because an electric utility plant could be required to convert to other 
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energy sources at prohibitive costs. The Governors urged the ICC to take action to 
redefine captive shipments in its regulations to make clear that a rail shipment is 
captive unless an economically alternate means of transportation is available. 
Should the ICC fail to act by January 1, 1986, the Governors supported Congression- 
al action to ensure full protection for captive coal and agricultural shippers. 

The proposed rate guidelines for co£d shipments subject to ICC review do not give 
equitable consideration to all parties involved. An example of ICC inaction is the 
experience of the Arizona Electric Power Cooperative (AEPCO) in their efforts to 
achieve reasonable coal hauling rates between the New Mexico Mentmore Coal 
Mine and their electrical generating station at Cochise, Arizona. This testimony was 
given to your subcommittee by Mr. Flanders on November 4, 1985. It is interesting 
to note that since August 1977 AEPCO rates have increased from $5.80 per ton to 
$15.83 per ton by 1985, a 273% hike. After the many years in which AEPCO has 
complained to the Commission they remain uncomprehending as to how the Com- 
mission can justify such pricing as consistent with the balance between shipper and 
carrier interests struck by Congress in the 1980 Staggers Act. AEPCO is now back 
before the Commission once again. Yet these guidelines may also be extended to 
other bulk commodities. 

The Governors urged the ICC to further revise the guidelines to balance the needs 
of carriers, captive shippers, and the public. The Governors also recommended that 
the Congress in reviewing the Staggers Act make certain that an adequate balance 
exists between the needs of shippers and the railroads' need for an adequate rate of 
return. 

The Governors believe the failure of the ICC to properly define captive shipments 
and equitably implement the co£d rate guidelines mars the otherwise sound imple- 
ment of the Staggers Act. Action by the ICC is considered necessary to rectify this 
situation. However, the Governors opposed changes to the Staggers Act in areas 
other than those addressed in the above cited policy. 

I do not personally believe that the captive shippers problems will ever be solved 
at the ICC. The ICC track record to this point is partly and correctly stated by the 
Consumers United For Rail Equity in their April 10, 1985 fact sheet. "Quite simply 
the ICC has failed to provide captive shippers with any protection against railroad 
abuses of monopoly power. 

The Commission has yet to determine any railroad rate to be unreasonably high 
under post-Staggers Act Standards, and even some of the Commission's own inde- 
pendent Administrative Law Judges have expressed doubt that it ever will. In 
nearly every major rulemaking, the Commission has adopted the railroads' 
proposals." 

I earnestly urge Congressional consideration in the enactment of S.477, the Con- 
sumer Rail Equity Act. This proposed legislation would change the Staggers Act to 
alleviate many of the problems which have plagued captive shippers since its pas- 
sage in 1980. I believe that significant and necessary changes are contained in the 
proposed legislation. One of these mcgor changes clarifies that market dominance 
would be presumed if only one railroad is serving the same origination and destina- 
tion point for a single commodity. Another vital issue addressed by S.477 is in the 
determination of rate reasonableness. The burden would be shifted to the railroad to 
prove that a proposed rate is reasonable. Other provisions of S. 477 which should 
prove beneficial include the standards and procedures for detemining revenue ade- 
quacy in that the ICC must also consider all relevant financial information in its 
determination of revenue adequacy. 

Again, I strongly urge the subcommittee to support S.477 in order to assure a 
more balanced approach to railroad-shipper relationships and restoration of the 
equilibrium contemplated in the original Staggers Act. I appreciate this opportunity 
to submit my remarks into the Senate record. 



Statement of Hon. Mark White, GtOvernor, State of Texas 

The Staggers Rail Act of 1980 was Congress' endorsement of the need for a more 
competitive rail industry. In regions of the country where competition existed or is 
developing, everyone's a winner: the shipper, the carrier, and the consumer. Howev- 
er, there are too many instances where shippers have no reasonable competition 
i neither Staggers nor the ICC is protecting them. For this and other reasons I 
nrxJ describe, I am endorsing S. 477, the Consumer Rail Equity Act of 1985. I consid- 
er this legislation a necessary call to protect shippers and consumers subject to rail- 
d monopoly power. 
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In the State of Texas, ooal shipments were once virtually 100 percent captive, 
with 86 percent of the 25.4 million tons of coal coming into the state in 1983 con- 
trolled l^ a single railroad. I call that a monopoly. During that same year, railroad 
transportation charges re pre s en ted approximately 60 percent of the price of coal de- 
livered to electric utilities in the state. 

bi 1985, 1 am happy to say that is changing. In March, I was able to cmnounce a 
contract between utility Fuels Inc. and Burlington Northem-Atchison Topeka and 
Simta Fe Railroads that would transport coal from the Powder River Basin at a sav- 
ings to Houston Ldghting and Power customers of more than $60 million a year for 
each of the next 15 years. Later that month, a 20-year contract between Chicago 
and North Western and the City Public Service Board of San Antonio was signed 
that dropped the transportation price of coal from $27.66 per ton to $20.06 per ton, a 
reduction of almost 30 percent Since 1983, rail transportation rates involving coal 
shipment to Texas have dropped by $131 million annually. This is equivalent to cut- 
ting 13 percent of Texas' totiu annual bill for Western coid. With our long history of 
attempts to secure rate relief, why are we suddenly so successful? The answer is 
competition, the willingness of a rail carrier to reach into the highly profitable geo- 
graphic domain of ano&er and to allow the marketplace to determine prices. 

An opportunity for captive shippers to seek more competitive rates is created by 
the Consumer Rail Equity Act of 1985. It amends the Interstate Commerce Act to 
change the ICCs present discretionary authority in several important areas: com- 
petitive access, market dominance, revenue adequacy test, and rate reasonableness. 

The ICC continues to plead for more time to implement Staggers, a responsibility 
they have now had for five years. Recent ICC decisions continue to emphasize the 
need fof Congressional action. As an example, the new Coal Rate Guidelines — which 
continue to rely on stand-alone cost as the primary measure of permissible rail 
rates — offer little hope for captive shippers. As expensive as it is to build new rail 
lines, it is ludicrous to base rates on the cost to a captive shipper of building its own 
line to get its commodities to their destination. 

I have long been an advocate for a national transportation system that meets and 
balances the needs and interest of rail carriers, their users, and the public. As At- 
torn^ General, I was involved in deliberations that led to enactment of the Stag- 
gers Kail Act of 1980. As Governor, I also have fought to amend federal laws to pro- 
vide for more competitive rail transportation. 

At the 1983 annual meeting of the Southern Governors' Association in Austin, 
Texas, the governors participated in a live teleconference with a dozen leading Eu- 
Topean coal buyers who assembled at the Port of Rotterdam. These representatives 
of utilities and industries throughout Europe, who are traditional purchasers of 
Southern coal, expressed strong criticism of rapid increases in rail rates following 
the passage of the Staggers Act. 

Following the teleconference, the governors adopted a policy position which I 
sponsored that called upon the ICC to revise its r^^ations with regard to captive 
cuiippers and, failing such action, for the Congress to act to protect captive shippers. 

At the 1984 cmnual meeting of the Southern Governors Association, the gover- 
nors reaffirmed their support of the previously adopted position on rail rate deregu- 
lation, and adopted an additional policy position wluch I offered relating to U.S. coal 
exports. This policy position spoke directly to the concerns of producers regarding 
the need for increased competition, both between modes of transportation and firms 
within a specific mode, while supporting the overall goals of the Staggers Act. 

Today more than ever, it is clear that only legislation can preserve the benefits of 
competitive access for all and give captive shippers a fair chance to challenge unrea- 
sonable rail rates at the ICC, something the Staggers Act tried, but was unable to 
do. I have also endorsed S. 447, the Railrocui Antimonopoly Act of 1985, with its ef- 
forts to clarify the current confiision over the railroad's inclusion or exemption from 
antitrust law. Either or both legislative approaches would improve the captive ship- 
pers' access to competition. 



Statement of the American Bakers Association 

The American Bakers Association ("ABA") appreciates the opportunity to submit 
this statement of its views in connection with the hearings called by this Subcom- 
mittee to examine the implementation of the Staggers Rail Act, as carried out by 
t^e Interstate Commerce Commission ("ICC") since 1980. 

ABA is a nationwide organization of over 300 bakers and baking companies oper- 
ating nearly 1,000 plants in 49 states. ABA's members produce and distribute over 
80% of the bread and baked products consumed annually in the United States. 
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Flour, the mcgor bakery ingredient in terms of both volume and cost, generates 
the greatest single inbound cost for bakers and is the principcd product moved by 
bakers over the lines of the Nation's railroads. Conservatively estimated, the annual 
rail freight bill paid by ABA members exceeds $200 million, with transportation 
charges making up over 33% of the cost of baked goods to consumers. Shipments 
are made both on an ''F.O.B. Destination, Freight Prepaid'' basis, with transport 
costs rolled into the price paid by the baker for &e flour, and on an "F.O.B. Origin, 
Freight Collect" basis, with the baker making (and pajring for) its own transporta- 
tion arrangements directly. 

ABA supported the rail regulatory goals envisioned by Congress in 1980, and en- 
dorsed the view expressed in the Sts^ers Act that competition— rather than regula- 
tion — offers shippers the best method by which to protect themselves from rai&oad 
pricing and service abuse. ABA continues to subscribe to this concept; however, the 
ICC's performance in administering the Act has left a great deal to be desired in 
fulfilling Congress' original intent. 

Since 1980, the combination of rail mergers and a pattern of behavior by the 
larger carriers aimed at reducing, rather than expanding, effective transportation 
competition has bred an environment of increased captivity on the part of volume 
commodity shippers. Moreover, this reduction in competition has taken place during 
a period of excess rail capacity, indicating the even greater power these carriers will 
have over shippers as volumes increase again and the margin of available rail 
equipment and facilities narrows. 

In the face of a business trend toward greater market concentration, shippers 
must turn to the ICC for protection. Under the Interstate Commerce Act as amend- 
ed by the Staggers Act, the ICC possesses the power — and the duty— to intercede to 
prevent expansion of the captive shipper community, by intercepting anticompeti- 
tive carrier practices and enhancing new opportunities for transportation alterna- 
tives. If competition fails, the ICC's mandate is to monitor rates and service prac- 
tices on captive traffic and use its regulatory authority to ensure their reasonable- 



The ICC, however, thus far has turned its back on shippers. Pursuing a "hands 
off' policy which increases the power and wealth of a few large carriers at the ex- 
pense of their smaller competitors and the shipping public, the ICC has given the 
mcgor railroads carte blanche to employ tactics to restrain or eliminate competition, 
then, having created newly captive customers, exploit the failed market through ex- 
horbitant rates and unreasonable service demands. Neither of these results was in- 
tended or foreseen by Congress in 1980, but they nonetheless have occurred. There 
is, unfortunately, no alternative but for Congress to intercede once again. 

THE ice's FAILURE TO PREVENT REDUCTIONS IN COMPETITION 

It is not easy to start a railroad. The magnitude of investment required effectively 
separates the rail industry from other businesses, where start-up costs allow reason- 
ably easy entry into a nmrket by new participants when a lack of competition is 
apparent. It is therefore doubly important that action be taken before the fact to 
prevent reductions in rail competition before they occur, as well as to assist where 
possible new competitive options as they appear. That such a role was envisioned 
for the ICC by Congress was confirmed in 1983 by then Subcommittee Chairman 
(now full Committee Chairman) Senator John Danforth. Speaking in Kansas City he 
said: 

''If fewer rail carriers are available, then shippers must retain access to as many 
railroads as possible through joint agreements and reciprocal switching. Congress 
intended for shippers to have adequate economic leverage. If the benefits of joint 
routes, joint rates and reciprocal switching are lost. Congress may have to inter- 



"I think it is important that the ICC recognize that deregulation is only a tool to 
be used in shaping a more economical, efficient, responsive transportation industry. 
It is not something that should be pursued only for its own sake." 

When the Stagger Act was being debated, many railroads initiallv opposed the 
bill out of fear that their revenues could be harmed by ''cut-throat competition. 
This fear, in turn, was bom out of the Act's expansion of the ICC's power to pro- 
mote and enhance competition — particularly competition between railroads — and 
the carriers' belief that the ICC would be making aggressive use of this power. Otoce 
it became apparent, however, that the ICC was not inclined to use its power in the 
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manner and to the extent intended, the railroads took full advantage of the ICY's 
inaction to pursue a variety of anticompetitive strategies. 

For example, in 19S2 Conrail— with the IOC's blessing— abruptly cancelled hun- 
dreds of ain^e-fisctor joint rates with other carriers, and placed a number of oneroun 
reatrictiona on its pairticipation in others. The most common result of this action. 
undertaken without warning or economic justification, was to force many shippers 
into using suu^line Oonrail service on movements which previously had enjoyed 
the benmts of competitive alternatives presented by the joint-line routes. Similar 
efiects have been felt as a result of the cancellation oi modification of pre-existing 
reciprocal switching arran^ments among competing carriers, and the unilateral 
inmositioa of unreasonable mcreases in switching charges. 

Thme and other anticompetitive practices have tended to emphasize the "sepa- 
rateness" of each of the Nation's rail systems. Rather than fostering an integrated 
nifl system disciplined my competition and innovation, the actions of the large car- 
riers since 1980 have served to Balkaniiie the system, creating separate fiefdoms 
within which each carrier is left free to exploit captive shippers and smaller rail 



When called upon to stop or remedy the effects of these practices, the ICX: haH 
either stood l^ mute or, worse, actually encouraged them, contrary to the clear 
public interest standards ci 49 U.S.C. §§10705 and 11103. For example, in two 
cases — Uniuenal Forest Products v. Seaboard Coast Line Railmad and Ontral 
StiUes Enterprises v. Seaboard Coast Line Railroad— the Commission went out of its 
way to find reasons to overturn initial decisions ordering reciprocal switching. In 
eadi case, the administrative law judge or review board below had made mund Tmd- 
ings of ftict as to each element of Section 11103(c), only to be overruled on vague 
"policy" grounds l^ the full Commission. The result in each case lefl shipperH hu1>- 
ject to increased market power in the hands of individual carriers. 

More subtle— but equaUy threatening— work was seen in the 19H4 decision in (Um 
tinential Grain CoFnjnny— Petition for Declaratory Order. There, the l(T. ruled that 
a line-haul rail carrier can force a smaller switching carrier to uw* the line haul 
carrier's cars whenever they are available for service. This conHtitut<*d a reverHul of 
a two-^jrear old policy permitting the switching carrier to use its own carH, and 
opened the door for disruption of existing switching arrangements nn Hwitchirig car 
ners — ^threatened with the loss of per diem payments— seek increawH in or (-ancflla 
tion of switching tariffo. Again, the result is greater freedom for the larger carrif*! m 
to reduce competition and increase the shippers' exposure to higher trariHiNirtation 
rates. 

The ICC claims to have "resolved" problems of competitive iwah^w for HhipfNTH 
throu^ the rules recently adopted in Ex Parte No. 44/) (Suh-Nn. I). Thew ruU'M an* 
designed to handle disputes arising under those provisions of the Act dealing with 
joint rates and through routes and reciprocal switching arrangements. While they 
may be a modest improvement over the status quo, however, the ruhfs do not go 
nearly far enough in restoring balance and objectivity to the process to obviati* the 
need for legislative intervention. 

While th« new "competitive access" rules tinker somewhat with the notice* re- 
quirements and evidentiary guidelines incident to efforts by rail carriers to cancel 
joint rates or close through routes, they fall well short of the mark in terms of pro- 
vi^ng firm protections for shippers. For example, the guidelines permit suspension 
or investigation of a proposed cancellation only where the cancellation would elimi- 
nate rail competition. In a five railroad market, for instance, the rules would allow 
the systematic elimination of all effective competitors, so long as one weak firm was 
left. Additionally, the rules give the ICC a multitude of reasons for refusing to stop 
a cancellation, and no firm guidelines on how to evaluate a challenge in the context 
of these standards. Instead, the focus is entirely on the cancellation's effect on rail- 
roads — the shipper effectively is ignored. The outcome of an evidentiary stalemate is 
thus clear: the challenger loses. Moreover, the Ex Parte No. 445 (Sub-No. 1) rules 
offer little in the way of an expansion of the ICC's exercise of its authority to order 
reciprocal switching, and say aibsolutely nothing on the subject of terminal trackage 
rights, an inportant element of the ICC's power under Section 11103 insofar as ship- 
pers are concerned. 

With regard to the initiation of new competition or aggressive action to prevent 
the foreclosure of existing competition, the ICC is prepared to continue to accept 
"business as usucd" with no meaningfiil changes. As even the few examples outlined 
above make clear, however, meaningful changes are necessary to restore vigor to 
the provisions of law put in place b^ Congress to preserve and enhance intramodal 
competition. The price of inaction is a marked increase in the size of the captive 
shipper community. 
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THE ICXJ'S FAILURE TO PROTECT CAPTIVE SHIPPERS 

The ICC's abdication of its duty to vigilantly monitor rail carrier practices to pro- 
tect existing competition is only half of the story. At the same time that the agency 
has been idle in enforcing S£ifeguards against anticompetitive rate cancellations and 
route closings, it has presided over an erosion of those protections enacted by Con- 
gress to insulate captive shippers from the imposition of unreasonable rates. ABA is 
especially concerned about this trend as well, since the steady reduction in rail com- 
petition permitted by the ICC since 1980 forces shippers to place increased reliance 
on the regulatory structure to protect their interests. 

Briefly noted below are the major deficiencies in the ICC's approach to regulation 
under the Staggers Act which, in ABA's view, pose the greatest threat to captive 
shipper interests and call out most loudly for remedial action by Congress. In con- 
junction with each, ABA offers a summary of the legislative response which would 
be most appropriate. 

1. Railroad Revenue Adequacy 

The Problem: The ICC's methodology for measuring the revenue adequacy of a 
rail carrier ignores all indicators of financial health except one: whether the carrier 
is earning a return on its net investment equal to the current cost of capital. More- 
over, the ^'investment base" defined by the ICC includes inflated tax and debt serv- 
ice expenses, unused and non-useful assets, and overvalued property accounts. As a 
result, every Class I rail carrier is deemed to be "revenue inadequate," in spite of 
the fact that many are engaged in expensive, intemally-fimded acquisitions and di- 
versifications, and are touted as soimd long-term investments by financial analysts. 

The Solution: Legislation should be enacted to amend the revenue adequacy provi- 
sion of the Interstate Commerce Act (49 U.S.C. § 10704) to prohibit the ICC from 
relying on any single indicator of financial health in determining revenue adequacy, 
and require that the ICC, in measuring carrier rates of return, accurately calculate 
the railroad investment base, e.g., using actual instead of current debt costs, exclud- 
ing deferred taxes, and writing down or off unused or non-useful assets. The ap- 
proach embodied in S. 477, the Consumer Rail Equity Act, is a sound one. 

2, Standards for Rail Rates 

The Problem: In measuring maximum reasonable rates imder 49 U.S.C. § 10701a — 
particularly in connection with movements of captive bulk commodities — the ICC 
has elevated revenue adequacy to the principal, if not sole, goal to be achieved. Ad- 
ditionally, the ICC has effectively nullified the captive shipper protections built into 
the Act by the Long-Cannon Amendment by imposing impossible burdens of proof 
and data production on shippers and refusing to consider the Amendment's criteria 
unless the burden is met. 

The Solution: L^islation should be enacted which, at a minimum, clarifles that 
revenue adequacy is but one (not the only) consideration in establishing maximum 
reasonable rates, places the burden of producing evidence responsive to the Long- 
Cannon criteria on the parties possessing the data (i.e., the railroads), requires the 
ICC to make specific findings as to each of the Long-Cannon criteria in every case 
where the reasonableness of a rail rate is called into question, and requires that the 
ICC consider, among other factors, evidence of the relationship of tiie challenged 
rate to the cost of providing the service, the impact of the rate on national energy 
goals, and whether the trsifiic involved in being required to pay an imreasonable 
share of the rail carrier's fixed costs. The approach to maximum rate reasonable- 
ness embodied in S. 477 represents a good blueprint for appropriate legislative 
action in this area. 

S. Rail Market Dominance 

The Problem: The I(X, with the blessing of one court of appeals, has interpreted 
the jurisdictional concept of "market dominance" in a fashion which requires ship- 
pers and carriers to submit voluminous evidence of the existence of potential, indi- 
rect product and geographic competition, in addition to the direct transportation 
competition which was the focus of Congress' concern. The result has been to turn 
what was intended as a threshold jurisdictional determination into a complex, anti- 
trust-t3rpe proceeding under a set of nebulous guidelines which are unpredictable 
and effectively preclude the "practical determination without administrative delay" 
envisioned by Congress. 

The Solution: Legislation should be enacted which formally codifies the reforms 
approved by the ICC in its Ex Parte No. 320 (Sub-No. 3) proceeding. Leaving the con- 
tinuing viability of these reforms in the hands of the agency perpetuates uncertain- 
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ty in the long-term ability of captive shippers to obtain an abjudication of the rea- 
sonableness of their rates. 

'4' The Rail Cost Adjustment Factor 

The Problem: The ICC has established a mechanism to increase rail rates to ac- 
coimt for changes in the railroads' cost of providing service which totally ignores 
the effect of improvements in railroad productivity and fails to require rate de- 
creases when corresponding service costs decline. As a result, the Rail Cost Adjust- 
ment Factor used to measure automatic increases overstates the actual effects of in- 
flation on rail costs, and permits a hidden accumulation of profits under the guise of 
cost recovery during periods of disinflation. 

The Solution: L^islation should be enacted to require that the ICC utilize a 
mechanism for cost recovery rate adjustments that reflects changes in railroad pro- 
ductivity and implements reductions in rail tariffs rates when wctusl rail costs de- 
cline. 

5. Exemptions 

The Problem.' In the Staggers Act, Congress gave the ICC increased authority to 
grant exemptions in those cases where continued regulation was not necessary to 
promote national rail transportation policy or protect shippers from abuse of rail- 
road market power. In a number of cases, however, the Commission has attempted 
to use its exemption authority to free from all regulation transportation which, in 
many cases, was rail market dominant and therefore in need of continued regula- 
tory protection. While two such decisions have recently been set aside by the courts 
of appeals, the ICC has shown no inclination to abandon its aggressive exemption 
program. 

The Solution: Legislation should be enacted to prohibit the exemption of a person, 
class of persons, transaction or service unless a rail carrier is determined, imder 49 
U.S.C. § 10709, not to have market dominance over the transportation in question. 

CONCLUSION 

The ICC has shown itself either incapable or unwilling with respect to active en- 
forcement of those provisions of the Interstate Conmierce Act designed to preserve 
and enhance competition where it exists, and offer regulatory protection to captive 
shippers where it does not. Limited Congressional action is clearly required to re- 
store bcdance and objectivity to the ICC's arbitration of shipper-carrier (usputes, and 
ensure administration of the Act in a manner faithful to Congress' plainly-stated 
intent. 

ABA supports enactment of S. 447, the Consumer Rail Equity Act, as the most 
effective means to accomplish these goals. This legislation responds directly to the 
very real problems outlined in this Statement, without upsetting the basic deregula- 
tory course set by Congress in the Staggers Rail Act. 

ABA again expresses its appreciation for this opportunity to share its views with 
the Subconunittee, and restates its willingness to work with Congress in resolving 
outstanding railroad rate and service regulation issues in a manner compatible with 
the equally important interests of shippers, carriers, and the general public. 



Statement of the Abierican Farm Bureau Federation 

The American Farm Bureau Federation is the nation's largest general farm orga- 
nization with a membership exceeding three million families in 48 states and Puerto 
Rico who are members of 2,762 County Farm Bureaus. 

Agriculture, as does the nation as a whole, needs an efficient, sound, healthv rail- 
road system. A railroad freight service policy for the movement of agricultural com- 
modities would not serve the best interests of the farmer, but would £dso benefit the 
entire economy. 

Farm Bureau recently adopted a railroad policy that rejects the concept of nation- 
alization; recommends that Conrail be returned to the private sector; gives greater 
ratemaking flexibility to rail carriers to permit more competitive operations, but re- 
tains sufficient authority to protect captive shippers against monopoly pricing; 
eliminates discriminatory railroad rates between geographic areas of the country 
and opposes parallel mergers of rail systems and the granting of railroad abandon- 
ments, which tend to lessen overall transportation competition. 

Agriculture lias a strong interest in maintaining the long-term efHciency of the 
railroad system. Railroads are a vital link in the transportation s^tem for agricul- 
tural supplies and the marketing of agricultural products. The nation's freight rail- 
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roads carried 4.8 billion bushels of grain in 1984, making it the second biggest grain 
hauling year for the rail industry. While railroads are important to agriculture, ag- 
riculture ia also important to the railroads, because we are one of their best custom- 
ers. 

Farm Bureau supported the enactment of the Staggers Rail Act in 1980 because 
we believed it carefully balanced the interests of the railroads and the interests of 
the shipping public and agriculture. The greater discretion in ratemaking accorded 
the raim>ad8 was in large part based upon the expectation that carrier competition, 
more specifically, competition among and between the railroads themselves, would 
preserve and strengthen railroad services. 

If some form of reduced rail regulation has not been enacted, the bleak financial 
outlook for railroads would have become even darker in 1980. On July 1, 1980, the 
Motor Carrier Act of 1980 became law which considerably reduced &e lOCs eco- 
nomic r^ulation of the trucking industry. From 1940 to 1980 the trucking industry 
expanded rapidly as a result of better hard surfaced roads, better truck technology 
and the construction of the Interstate Highway System. The expansion of the truck- 
ing industry brought about a serious decline in net operating income for the rail 
industry. In passing the Staggers Rail Act of 1980, Congress concluded that further 
deregulation of railroads was needed to help them achieve better financial health. 

There are indications that the rail industry has endured the current recession 
better than other industries, and that the Staggers Act will be a tremendous help 
when rail traffic picks up even more in the years ahead. One example is the success 
of Conrail which has been profitable for the past two years and is now an attractive 
investment for private rail operators, as well as other investors. 

Although the system under Staggers is fairly new, and because of the recent re- 
cession a little too early to observe significant impacts from an agricultural point of 
view, we believe the system works and that the railroads are once again financiallv 
viable and back on the competitive track. The simple fact is that the farmer's prod- 
ucts are being moved quicker, better and for the most part cheaper. However, this 
does not imply there are not some problems with the implementation of Staggers. 
To a less derep^ulated environment without some difficulty. 

Dissatisfaction amonff some agricultural shippers has been voiced about as to how 
the law is being carried out and administered bv the Interstate Commerce Commis- 
sion. Many shippers believe the Staggers Act has not achieved the ol^ective that 
Congress had hoped for when it passed the Act and that some key modifications are 

CAPTIVE SHIPPERS AND RAIL MARKET DOMINANCE 

Prior to the Staggers Act, the ICC was responsible for seeing that rail rates were 
reasonable and non-discriminatory among a railroad's shippers, among competiting 
locations served bv a railroad, and among competing commodities carried by a rail- 
road. Under the Staggers Act, a railroad may establish any rate it wishes, with the 
following exceptions: 

1. A rate on traffic over which the railroad has market dominance must be rea- 
sonable; 

2. No rail rate may be below a reasonable minimum; and 

3. A rate must not be prohibitive by any specific provision of federal law regulat- 
ingrail rates. 

The ICC's implementation of the Staggers Act has been sharply criticized by some 
shippers who believe that their traffic is ''captive" to railroads because no viable 
transportation alternative is available at a price they can cdford to pay. This idea is 
also expressed as "rail market dominance." 

Farm Bureau favors legislation giving greater ratemaking fiexibility to rail carri- 
ers to permit more competitive operations. However, we believe sufficient regula- 
tory authority must be retained to protect captive shippers against monopoly pric- 
ing. We support the elimination of discriminatory railroad rates between geographic 
areas of the coimtry. We ask that rates be based on weight, volume and distance on 
a uniform basis for all regions of the coimtry. 

To improve the problem in regard to "captive shipper" and "market dominance," 
the ICC should develop clear, precise definitions of these terms that recognize the 
realities of rail transportation. Shippers can seek administrative and judicial protec- 
tion or relief only with legal standmg provided by proper definitions. 

JOINT RATES AND THROUGH ROUTES 

For many years some railroads, most notably Conrail, argued that they were se- 
verely disadvantaged by the portion of revenues they received on traffic shared with 
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other carriers. Rates on interline traffic when billed on a single bill of lading are 
called ''joint rates/' and the routes are called "through routes/' The Staggers Act 
has allowed the railroads to increase their revenues on such traffic. 

The Act also made it easier for a railroad to stop serving more than one route 
between two points. Some shippers argue that ICC implementation of these provi- 
sions of the Staggers Act, the soHsalled competitive access, has reduced their trans- 
portation options and raised their freight rates. Some railroads argue that they are 
harmed when one of their interlining rail carriers closes one or more of these routes 
or raises the joint rate. 

An integrated rail transportation system is essential to the efficient movement of 
agricultural commodities. Grain farmers and shippers need the ability to market 
their commodities, for both export and domestic purposes, unimpeded by artificial 
barriers that have been erected by rail carriers. Under the Staggers Rail Act, artifi- 
cial barriers in the form of canceled rates for through routes do not provide for in- 
creased competition in the transportation marketplace. On the contrary, canceled 
rates for through routes lessen competition by restricting certcdn carrier participa- 
tion in specific markets and by limiting the choice a shipper has in getting his com- 
modity to market. 

Under the manner in which the ICC is interpreting the Staggers Act, joint rates 
and routes can be canceled by carriers without opposition from the ICC. This 
amounts to forced deregulation and restraint of trade by limiting a shipper's access 
to markets which could be served via a joint route. 

Farm Bureau believes there should be some refinement of the Staggers Act to pro- 
vide reasonable joint rates and switching agreements in order to promote the effi- 
cient transportation of commodities among different rail service areas. We believe 
reciprocal switching should be available at all locations served by more than one 
carrier at fees based upon the actual cost of performing the service. Railroads 
should not be aUowed to levy arbitrary switching fees that in effect restrict shippers 
to the use of specific rail lines. 

CONTRACTS 

Contracts have been generally well received by shippers and the railroads. Both 
claim that contracts make planning easier, permitting railroads to gauge their in- 
vestments and provide shippers with more dependable service and prices less subject 
to change. The mcgor complaint concerning contracts is that not enough informa- 
tion is filed or made available to the public. 

Farm Bureau believes that information with respect to rail rates should be made 
available to the marketplace. The ICC's implementation of the Staggers Rail Act 
does not permit fiill disclosure of all economic terms included in rail grain contracts 
and is contrary to the intent of Stagers. We believe some modification of the Act 
should be made to provide for the full disclosure of all economic terms of rail grain 
contracts as Congress intended when it passed the Staggers Rail Act. Improved re- 
porting through fuU disclosure of contract rates would improve shippers' ability to 
make intelligent assessments of shipping costs. It would also provide shippers infor- 
mation that is regularly available to them about shipping costs on other modes of 
transportation. 

Farm Bureau has not joined any shipper organization or coalition that seeks to 
change the Staggers Rail Act. We have tried to identify the justifiable concerns of 
agricultural shippers without proposing legislative remedies. One of the benefits of 
reduced regulation is the ability of rsolroads and their cust(»ners to discuss prob- 
lems and negotiate settlements without the need to reregulate the railroad industry. 

We will continue to monitor the Staggers Act and make recommendations, when- 
ever necessary, to resolve the problems that have become apparent over the past 
four years. 



Statement of the Board of Trade of Kansas City, Missouri, Inc. 

The Board of Trade of Kansas City, Missouri, Inc. (KC Board) also known as the 
Kansas City Board of Trade is ^^ 

a. Designated by the Commodity Futures Trading Commission (CFTC) as a con- 
tract market for hard winter wheat as well as other futures contracts. 

b. A major grain market located at a mcgor milling, elevating, grain processing 
and rail shipping center where all types of grains are sold. 

c. An organization made up of almost 300 business people, a number of whom rep- 
resent exporters, millers, farmer-owned coops, elevators, merchandisers, brokerage. 
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etc. or all segments of the grain industry. These members are vitally interested in a 
viable, integrated, national transportation system. 

d. An organization with a transportation professional on its staff and with a 
transportation committee made up of people versed in traffic and who are grain ex- 
perts. The KC Board has a long history of advocacy before the railroads, ICC, Con- 
gress and the Courts for the interest of Midwestern grain shippers. 

Since reregulation went into high gear in 1979, the KC Board has opposed many 
facets of the Railroad Deregulation Act of 1979 (including testimony in Washington 
on May 22, 1979) as well as opposing similar features in the Sta^^ers Rail Act of 
1980 (PubUc Law 96-448). 

One of the features of the Staggers Act we foimd most oppressive and strongly 
opposed was Section 208 which now is 49 U.S.C. 10713(a) and provides in part ''One 
or more rail carriers providing transportation subject to the jurisdiction of Inter- 
state Commerce Commission imder sub-chapter I of chapter 105 of this title may 
enter into a contract with one or more purchasers of rail services to provide speci- 
fied services under specified rates and conditions. Such a rail carrier may not enter 
into a contract with purchasers of rail service except as provided in this section." 

We also opposed other parts of the Staggers Act which dealt with joint rate and 
route cancellations, reciprocal switching cancellation and rapid tariff changes. All of 
these were touched on when we appeared in Hutchison, Kansas at the Stc^ers Act 
oversight hearings on September 1, 1983. See our testimony printed in Serial No. 
98-37 pages 374ff. 

This statement will be directed only at the ills of contract rates which we still 
oppose and maintain should be abolished through repeal of 49 USC 10713 or by an 
adequate amendment to exclude grain. 

The freight rate differenticds created by the authorization and use of contract 
rates has resulted in a destructive competitive practice ^ due to the large disparity 
that exists between tariff rates and contract rates. Because of the way the law has 
been interpreted and implemented by the Interstate Commerce Commission (ICC), it 
is virtually impossible to determine enough terms of a contract to challenge it. 
Hopefully this may be eased a bit by the pending decision in Ex Parte No. 387 
which concerns contract disclosure information. This proceeding has been before the 
ICC since 1980. 

We do not know how many grain contracts have been challenged since 1980 but 
are aware of two cases when a grain contract was challenged and the contents made 
known to the parties who challenged the contract. It is our understanding that after 
disclosure the contracting parties in at least one case mutually canceled the exposed 
contract and wrote a new one. 

With the advent of contract rates large subterminal elevators with their ability to 
ship larger quantities have been able to enter into favorable contracts as compsured 
to the smaller elevator and effectively draw grain the small elevator usually stored. 
The smaller elevator may have some idea of the freight advantage due to prices 
paid for the grain by the large elevator but he can't compete because he does not 
have the abflity to ship large enough quantities to generate comparable freight 
rates under a contract. 

In the 1983 subconunittee hearings held in a number of locations including 
Hutchison as we mentioned earlier, testimony was submitted to show the ills of con- 
tract rates by a number of smaller elevators. 

One operator testified that he was handeling 50 percent less grain than two years 
previously due to the larger elevator operators 80 miles to the west, 110 miles to the 
northeast and 150 miles to the southeast who had contracts. Their drawing ability 
to reach out further due to the contract diminished his business significantly. An- 
other operator spoke of investing $75,000 to expand his loading capacity to do 25 
cars but was still not able to obtain rates he believed were equitable as compared to 
that of a nearby house. 

We have heard of another case recently where an elevator in Missouri has quit 
handling rail grain because he could not obtain a contract to be competitive with 
one another nearby elevator had with a different carrier. 

We are certain there are other similar examples like these — they are not isolated 
examples. 

On September 27, 1985 the Union Pacific system published substantially reduced 
rates on corn, milo and wheat between stations on their lines in the states of Colora- 
do, Kansas, Missouri, Nebraska and Oklahoma to become effective October 18, 1985. 



^ A destructive competitive practice is a basis for a contract challenge under 49 U.S.C. 
10713(d)(BXii). 
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These would have been very beneficial to this market as well as to lai^e and small 
shippers. I^ortly after being published, but before they became effective, the rates 
were cdbruptly cancelled. 

One of the reasons we heard as to why the rates were withdrawn was because 
they cut across existing contracts, and were withdrawn at the demand of one of the 
contract parties. 

We would also like to bring to the sub-committee's attention a U.S. Department of 
Agriculture study made with the cooperation of Kansas State University and titled 
"Impacts of Rail Deregulation on Marketing of Kansas Wheat" which was issued in 
September of this year. 

Throu^out the study mention is made of the impact of contract rates on the 
small shipper and we specifically refer to the following parts of the study. On page 
IV of the preface it is stated: 

"It is also true that rail deregulation has resulted in economic injury for some 
shippers, pcuticularly those in coimtry locations attempting to compete with a com- 
petitor with a rail contract." 

And on page 19 it ia stated that: 

"Kansas country points are the origins from which the contract/tariff rate com- 
parison is most relevant. Many shippers are undoubtedly still shipping under tariff 
rates from these points and are attempting to compete with firms having an inmie- 
diate market advantage of 17^ per hundredweight due to contracts." 

On page 32 under the caption Impacts of Contracts it is stated: 

"Information presented in the previous section suggests that single location ship- 
pers are under-represented in rail contracting, and that tariff shippers from country 
locations are at a substantial competitive disadvantage with contract shippers from 
those points." (emphasis added) 

Later in the study it is stated on page 32 that: 

"In one case where shippers on a branch line reached agreement and proposed a 
contract that appeared otherwise acceptable to the carrier, the proposal was ulti- 
mately refused by the carrier, allegedly because the branch-line contract probably 
would draw grain now going to elevators on the carrier's mainline. The carrier did 
not want to compete wi& its own mainline stations." 

In the summary we find on page 35: 

"Small single-location shippers generally do not participate directly in rail con- 
tracts and the competitive position of tariff shippers from country locations is threat- 
ened by competitors with a substantial market advantage from contract rates." (em- 
phasis added) 

Finally, in the conclusion and near the very end it is stated: 

"However, it is also true that rail deregulation has resulted in economic iixjury for 
some shippers." 

The USDA and Kansas State study affirms what we and others have been saying 
for many years as to the adverse effects of contract rates on the small shipper. 

The Kansas City Board of Trade and others have for years contended that there is 
no place for contract rates on rail movement of grain without hurting the small 
shipper. Testimonies presented in your 1983 hearings, November 1985 hearings and 
in the United States Department of Agriculture publication of September 1985 enti- 
tled, "Impacts of Rail Deregulation of Marketing of Kansas Wheat" solidly substan- 
tiates this fact. 

Contract rates on grain should be prohibited or their contents made public by an 
appropriate amendment to 49 U.S.C. 10713. 

We must not forget the Rail Transportation Policies wherein it is stated in 49 
U.S.C. 10101a(13) that it is the policy of the United States Government: "to prohibit 
predatory pricing and practices, to avoid undue concentrations of market power and 
to prohibit unlawful discrimination;" 

We are aware of the accord reached by the Association of American Railroads and 
the National Grain and Feed Association as to contract rate disclosure but must re- 
serve any conmient until we see the wording of the agreement. We are also aware 
that it will not become effective unless the ICC adopts the agreement which could 
be part of their decision in Ex Parte 387. 

As matters now stand we must stand by our comments set out above. 



Statement by Bennett Lumber Products/Intermountain Wood Products 
Shippers Association 

My name is Richard G. Bennett. I am Executive Vice President of Bennett 
Lumber Products, a family owned lumber c )any that operates 2 mills and em- 
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ploys about 400 people. My family has been in the lumber business for over 40 
years. In addition to entering this statement on behalf of Bennett Lumber Products, 
I am also representing the views of the Intermountain Wood Products Shippers As- 
sociation, a bargaining cooperative of 24 small lumber companies spread over 4 
states, formed in 1984 to negotiate rail rates with the railroads. I serve as President 
of the Association. 

Today, I am an extremely worried man and I know personaUy a lot of others out 
there just as worried as I am. People with small to middle-sized lumber companies 
like mine face many problems, some of them quite complex, that have brought us to 
tiie very brink of extinction. The impact of CEmadian imports, trade barriers, high 
interest rates in the lumber industry, to name a few of the problems confronting us, 
have received a great deal of publicity. One of the least publicized, yet most impor- 
tant threats to small lumber companies like mine however, is the impact of the 
Staggers Act. For those of us with no economic alternative but that one rail track 
running by our lumber yards, the Staggers Act has given the railroads the extraor- 
dinary power to decide which of us will and which of us will not survive. 

In passing the Staggers Act of 1980, providing for deregulation of the railroads 
generally and the use of private contracts for rail freight transportation, the con- 
gress recognized a potential for anticompetitive abuse against smaU shippers. It at- 
tempted to build some protection into the legislation against this happening bv in- 
cluding provisions in the Act allowing a shipper that believes itself to be the suoject 
of ''umust discrimination" or a "destructive competitive practice" to seek relief 
from the Interstate Commerce Conunission. The message that I bring on behalf of 
my company and the companies included in the Intermoimtain Wood Products Ship- 
pers Association is that these protections are simply not working. 

Prior to passage of the Staggers Act smaller rail shippers like myself were always 
kept scrambling to maintain anything approaching parity with our larger, more in- 
fluential competitors. At the same time, we still had tne opportunity to find out 
what rates and chcuges our competitors were paying because aU rates, charges, 
rules, and regulations had to be published in tcuriffs made available to anyone wish- 
ing to know them. There were no secret contracts. Having access to this information 
provided a shipper some protection so that when confronted by discriminatory ac- 
tions he could always take his complaint before the Interstate Commerce Commis- 
sion. Now, however, the use of contracts whose terms are agreed to in closed meet- 
ings and kept strictly confidential has become a weapon in the hands of the rail- 
roads to play one company off against another. 

This poisonous business atmosphere is further exacerbated by the fact that thanks 
again to the Staggers Act, we have nowhere to turn for help. The Interstate Com- 
merce Commission in interpreting the Act has adopted policies that are blatantly 
pro-railroad and which leave us completely without protection. It is very evident 
from the Commission's own records that not one out of the more than 800 rate cases 
brought before the ICC since the Staggers Act was passed has been decided in favor 
of a shipper. The rules for just gaining access to the terms of a contract a shipper 
suspects is discriminatory and wishes to challege are so prescriptive that the nrst 
challenge was only just brought in February 1985— five years after the Staggers Act 
was passed. In summary, under the current set of circumstances there is no fairness 
in the market place and no set of governmental tools with which to restore it. 

In order that the Committee might understand better what I am talking about 
when I say there is no fairness in the market place, the experience of our bargain- 
ing cooperative with the Burlington Northern Railroad provides a graphic example. 

After the Staggers Act was passed my company began to have trouble with the 
BN in getting a contract for them to haul our lumber at reasonable rates. By rea- 
sonable I mean something at least approaching parity with the larger shippers. We 
have rarely in the past gotten rates as beneficial as those given larger shippers. 
Nevertheless, rates at least in the ballpark, within a minimal percentage for similar 
or same kinds of products shipped from point A to point B seems only fair. Al- 
though contracts are confidential, word eventually gets around regarding rates and 
terms. Not surprisingly we began to hear about contracts given b^ the BN to larger 
shippers with far better rates than those offered to us. In talking to other small 
shippers we found they were hearing the same thing. We did try to challenge a con- 
tract under the new rules and quickly found out we would get nowhere at the Inter- 
state Commerce Commission for reasons I will go into later. In fact we were told by 
legal counsel not to go to the Commission because we would get no help from them. 
In frustration we began to search for other solutions. 

The problem we all had in common was the fact that individually we were small 
companies in terms of volume and that in comunction with our captive status put 
us in a very vulnerable bargaining position with the railroads. It came to our atten- 
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tion that one poBsible avenue to securing the contracts we sorely needed was to 
band together and form a shippers cooperative to negotiate with the railroads. The 
Litormountam Wood Shippers Association was formed with 24 members operating 
40 millB with an annual production capability of approximately IV^ billion board 
feet 

With new found optimism that the substantial volume we now represented would 
finally allow us to achieve if not rate parity with large producers at least some con- 
tracts approaching it, we set out to negotiate. How soon we were rudely awakened! 
It seems that the railroads while paying lip service to the idea of working with coop- 
eratives in fact preferred not to do so. For months we attempted to work out a fair 
rate for the cooperative members with the Burlington Northern. The BN first would 
agree cmly to an oral contract which past experience with them and common sense 
made us afraid to trust Then we managed to negotiate written contracts only to 
find what was <^fered in negotiating sessions and what showed up on paper were 
two very different things. During the whole time we were trying to negotiate with 
the BN as a cooperative bargaining unit the railroad, in what could best be called a 
"divide and conquer" tactic, sought to make separate deals with individual members 
(tf the cooperative. In a final, what I consider to be entirely egregious act, during 
negotiations in which I was involved as President representing the cooperative, the 
BN chared me a separate contract with terms better than what had previously been 
ofifered. The only catch was that no similar contract would be offered to the other 
members. To accept it would have been to sell out the other members of the cooper- 
ative I was negotiating on behalf of. 

It goes without saying that our optimism degenerated quickly to pessimism about 
ever bung able to bargain with the BN as a cooperative. Beaten and needing to get 
our products to market, most of the membership made what deals they could with 
the BN. Some like myself who wiU ultimately be driven out of business by doing 
business with the BN have resorted to haphazard methods of getting our lumber to 
market Our biggest miU now trucks most of our lumber 60 miles to a Union Pacific 
line where we get somewhat better rates. I should add that the rates combined with 
the cost of trucking the lumber aren't better enough to keep our mill running over 
the long term. This solution is just not economic for that. But it does keep the 
lumber moving for now. 

In any event we have tried ever3rthing and are finally left with no choice but to 
appeal to the Congress for help. In my testimony I mean to discuss two particular 
areas of concern in which some action by the Congress would go far to restore a 
climate of economic stability; contract disclosure and private car regulation. 

Before beginning, however, I would like it noted for the record that Bennett 
Lumber Products and the Intermountain Wood Shippers Association consider the 
issue of competitive access for captive shippers to be of paramoimt importance. This 
issue is one that is being aired before the Committee and Congress with great elo- 
quence by others including the Consumers United for Rail Equity and I add my 
wholeheairted support for their efforts. The current market dominance test requir- 
ing a shipper to prove it has not transportation alternative and no opportunity to 
use other products or to obtain the same product another geographical area in order 
just to seek rate protection from the Interstate Commerce Commission is unfair, im- 
possiblv expensive, and undulv burdonsome for a small company to meet. We be- 
lieve tne legislation entitled the Consumer Rail Equity Act, S. 477 as proposed by 
Senators Andrews, Long, Ford, and Stevens addresses that problem and take this 
opportunity to urge some action on it by this Committee. Of course we believe the 
le^slation must go further to include some remedy for the other two issues. None- 
theless we wish to make our position of support for it as far as it goes clear. 

CONTRACT DISCLOSURE 

It is our firm belief that the whole system of contracting for rates between rail- 
roads and shippers, at least shippers of agricultural, forest, and paper commodities, 
needs to be thrown out or something has got to be done about the Interstate Com- 
merce Commission's regulatory procedure for protecting shippers. The very sections 
put in the Staggers Act to protect captive shippers from discrimination have in the 
hands of the Commission become a potent force shield protecting the railroad's right 
to exercise discrimination £^ainst us. 

First, there is a very limited time frame in which a shipper must act to seek pro- 
tection from the Interstate Commerce Commission if he suspects he is being dis- 
criminated against. Keep in mind that his suspicions are only based on contract 
summaries that are made public and are nonspecific regarding contracting parties, 
origins, destinations, and do not list rates. Contracts are filed with the Commission 
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and must be approved or will be deemed approved, unless the Conunission has spe- 
cifically disapproved it, within 60 da3rs after it was filed. After that nothing can be 
done. Should a shipper suspect a contract to be discriminatory he must file a com- 
plaint within 18 days after that contract is filed and the Commission then has until 
the 30th day after the contract was filed — or 12 more days — to decide whether the 
complaint justifies investigation of the contract. 

Secondly, to bring a case a shipper must prove the railroad is market dominant. 
This is a nearly impossible feat under current rules. As mentioned earlier, others 
are adequately addressing this problem and I only bring it up to illustrate the full 
set of steps necessary to gain a hearing before the Interstate Commerce Commis- 
sion. 

Third, a shipper must demonstrate that he has grounds to bring a complaint. It 
should be emphasized that these grounds are narrow. The complaining shipper must 
show that the contract at issue will impair the railroad's common carrier obligation 
to other shippers. This is an extremely difficult thing to prove since the common 
carrier obligation to "provide the transportation or service on reasonable request" is 
minimal. If the complaining shipper is one like myself who ships forest pnxlucts or 
agricultural commodities and paper, it must also show two additional groimds for 
complaint. First, it must show that the railroad has "unreasonably diso-iminated" 
by refusing to enter into a contract with the shipper to carry the same commodity 
on substantially the same terms and conditions as the challenged contract when the 
shipper was willing and able to agree to those terms. Secondly, the shipper must 
show that the contract in question constitutes a "destructive competitive practice." 

It should be fairly obvious that in order to prove he has grounds for bringing a 
complaint a shipper must know the essential terms of the contract he is complain- 
ing against. Which brings me to the final and most telling obstacle a shipper must 
overcome to get an audience before the Commission; namely getting a copy of the 
essential terms of that contract. 

The Congress in passing the Staggers Act recognized that to protect against dis- 
crimination that could occur in allowing rates to be set through contracts, the essen- 
tial terms of the contracts would need to be made available. As part of the Act it 
provided: 

"The Commission shall publish special tariff rules for such contracts in order to 
assure that the essential terms of the contract are available to the general public in 
tariff format." Section 208(b), 49 U.S.C. § 10713(b). 

However, the Interstote Commerce Commission saw matters otherwise and has 
chosen to heavily favor the confidentiality of contracts in writing rules implement- 
ing it. Originally the Commission even required a shipper to show a likelihood of 
success on the merits of its complaint in order to gain access to the essential terms 
of the contract. This requirement was challenged in the law courts and found to be 
"too restrictive." The Commission was directed to rewrite the rules. {Water Thms- 
port Association v. ICC, 722 F.2d 1025 (2d Cir. 1983). The new rules unfortunately 
are not much better. Tlie request for the contract must specifically show the com- 
petitive injury the complainant believes it will suffer if the contract is approved 
such as "additional costs, delayed production, and lost markets or market opportuni- 
ties." 

A shipper must show all of this with no knowledge of the essential terms of the 
contract. It is very much like the children's game of pin the tail on the donkey, but 
the stakes involved are our business. 

In summary, small companies like mine, which do not usually have the advantage 
of a full traftic department to closely monitor contract summaries and respond to 
the 18 day deadline on a contract, find ourselves caught in a "Cateh-22." The rules 
were written for the purpose of protecting us but when we appeal for protection 
under the rules they prohibit us from getting it. 

PRIVATE CAR REGULATION 

Another problem encountered by Bennett Lumber Products and a number <rf 
small companies like ours is discrimination against our boxcars. Again, the source 
of our problem stems from the Interstate Commerce Commission's intepretation of 
the Staggers Act. 

To provide some background, from the early to mid 1970's the railroads were ex- 
periencing a shortage of rail cars. The railroads began trying to convince us to buy 
our own rail cars which they assured us verbally and in writing they would always 
take on their tracks. We were told we need not worry about discrimination in terms 
of rates and the railroads would pay our reasonable operating costs. Purchasing rail 
cars, particularly the kind needed to haul our high grade, easily damaged lumber 
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products posed an extraordinarily expensive venture and we were hesitant to do so. 
However, when lumber b^an to stack up in our yards due to no cars available to 
haul it and our customers began to complain as well, we went ahead and purchased 
and leased the more than one hundred cars necessary to meet the demand. 

When the Staggers Act was passed private boxcars remained regulated. They 
were not subject to special pricing schemes that could pave the way to the railroads 
discriminating against them. Then the Interstate Commerce Commission stepped in 
and issued a series of regulatory decisions which became known as the Boxcar Deci- 
sions. In essence the ICC der^ulated boxcars, including private boxcars. This action 
was challenged in the United States Court of Appecds in BRAE Corp. v. ICC, No. 
83-1462 (D.C.C.A. decided June 27, 1984) and it was held that the Commission had 
exceeded its authority under the Staggers Act. The Court of Appeals, however, did 
not issue a writ of mandamus ordering the Commission to proceed under its old 
rules pending the possibility of an appeal to the U.S. Supreme Court. The net result 
is that private boxcars are today r^^ated. 

The Burlington Northern, which by now had accumulated a more than adequate 
supply of boxcars, quickly took advantage of the circumstances and reneged on the 
earlier assurances it had given us. In July, 1984, BN announced it would accept 
Bennett private cars on its tracks only if we paid a 25 percent surcharge on top of 
the usual tariff rates for hauling our products along the BN line. The impact of this 
BN action was to offset payments made to us by the BN for our 28 V^ cents per mile 
operating costs. It certainly more than did that. In fact, agreeing to these terms 
would have resulted in our losing $500.00 per car each trip and over $35,000.00 per 
month. One doesn't have to be much of a business person to understcmd what kind 
of future incurring losses on that scale would spell out for a company. 

Today, our cars stand idle. After months of fruitless negotiations it was and re- 
mains clear that the BN had no intention of letting us use our cars once their car 
shortage problems were solved. Bennett Lumber hais now turned in desperation to 
the law courts for help. There are many other smaU companies like mine who have 
been caught in the same dilemma after being pressured earlier by the railroads to 
buy our own rail cars. We bought those cars in good faith. Now thanks to the Inter- 
state Commerce Commission's tinkering with the Staggers Act, the railroads are 
taking the opportunity to throw that good faith back in our faces. 

CONCLUSION 

Fairness in the market place is a critical element in a free enterprise system. 
Without it we ultimately reach a point where either the general public will clamor 
for government to step in to protect them or the government will do it of its own 
volition because order must be restored. We don't want that. Small business is part 
of the very backbone of the United States. My small company and the others I rep- 
resent have contributed jobs and income to the economy for nearly half a century. 
We are not asking for handouts. We are merely asking for fair treatment so we can 
return to the business of doing business and make our contribution to the national 
economy. While the Staggers Act was certainly intended to reinvigorate a badly 
ailing railroad industiy, it was just as certain not intended to do it by destroying 
previously healthy busmesses in the process. 

Specifically, the Congress needs to legislatively address the captive shipper as- 
pects of the Staggers Act. The interpretation given that section of the law by the 
Interstate Commerce Commission is clearly not in line with the original intent of 
the Act. Secondly, the problem of contract disclosure as interpreted by the Commis- 
sion needs attention. From the perspective of my company and the cooperative 
members I represent the best approach would be to simply eliminate private con- 
tracts altogether and allow for tariffs to be posted for small shippers of agricultural, 
forest and paper products. This would at least give us a chance to call "foul" when 
we see it. Finally, it was obviously the intent of the Congress that private rail car 
traffic remain r^^ated to avoid the threat of discrimination by the railroads. The 
Federal Courts concurred. It may well be necessary for the Congress to direct the 
Commission to reimplement the staggers Act provisions. 

My thanks to the Committee for the opportunity to present our testimony. 



Statement of the National Council of Farmer Cooperatives 

interest of the national council of farmer cooperatives 

The National Council of Farmer Cooperatives (National Council) is an association 
of cooperative businesses which are owned and controlled by farmers. Our member- 
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ship includes 101 msgor marketing and farm supply cooperatives, the 37 banks of 
the Farm Credit System, and 33 state councils of mrmer cooperatives. The National 
Council represents about 90 percent of the 6,100 local farmer cooperatives in the 
nation, witli a combined membership of nearly two million farmers. 

Cooperatives are in the business of supplying imputs, transporting and marketing 
commodities for their farmer-owners. Not only does this system carry with it a 
unique accountability, but is also directly ties the cost of doing business across the 
food sjTstem to the farmer. Cooperatives by definition are non-profit institutions 
which rebate savings to farmer-owners in the form of jpatronage refunds. Increased 
costs of doing business translate into lower savings for farmers. 

Farmer cooperatives play a critical role in transporting farm inputs and produc- 
tion. Cooperatives move over 70% of all U.S. milk and milk products, almost 50% of 
total U.S. grain and aovhean production and 25% of the nation's fruits and vegeta- 
bles. They transport 36% of U.S. fertilizer and lime, and supply about 40% of on- 
farm fuel requirements. 

NCPC SUPPORT FOR 8. 477 

Cooperative agricultural shippers remain frustrated over the Interstate Commerce 
Commission's (ICC) continued circumvention of intended safeguards provided in the 
Staggers Rail Act of 1980 against captive shipper abuses and anti-competitive prac- 
tices by railroads. The net effects of such practices, including cancellation of joint 
rates and through routes and unreasonably high reciprocal switching charges, are 
denial to agricultural shippers of alternative rail routes and creation of monopoly 
powers for railroads over some market segments. 

Although the ICC has improved its track record in a limited fashion, as illustrated 
by improved guidelines concerning product and geographic competition, the ICC 
continues to tip the scales overwhelmingly in favor of railroads. Recent decisions 
and actions by the ICC clearly demonstrate a continuation of this serious inequity. 

The National Council firmly believes that Congress must enact legislation which 
would provide the ICC with clearer direction in the implementation of responsibil- 
ities in ensuring that a balanced, competitive environment exists. 

We commend Senators Mark Andrews and Russell Long for introducing S. 477, 
The Consumer Rail Equity Act, and endorse its goals. The legislation was further 
improved by amendments recently incorporated by Senator Andrews, which reflect 
new ICC rules governing product and geographic competition in requiring railroads 
to provide that effective competition does exist. The National Council is also pleased 
that a number of other Senators have chosen to express their concern and the need 
for additional direction to ICC by cosponsoring S. 477. 

Railroad deregulation cannot accomplish aU of its intended objectives absent ade- 
quate competition — and government has the responsibility to provide a mechanism 
for the restoration of competitive pricing and service where the marketplace cannot, 
due to monopoly conditions. 

FARMER COOPERATIVE SUPPORT FOR STAGGERS ACT 

The National Council supported passage of the Staggers Rail Act in 1980. We con- 
tinue to support the law's fundamental premise that the nation's railroads must be 
economically healthy and should operate within the discipline of the competitive 
marketplace without excessive government regulation. A strong, viable U.S. railroad 
industry is essential for railroads to continue to serve as a vital marketing link for 
American agriculture. Without adequate rail service, neither farmers nor shippers 
could satisfy demand for U.S. food and fiber because many areas do not have com- 
petitive transportation alternatives. 

In areas where intermodtd or intramodtd competition exists, the Stackers Act is 
functioning reasonably well for farmer cooperatives. Our concern lies wim the ''cap- 
tive'' shipper who must market grain and/or farm inputs without the benefit of 
healthy competition. In the statement of purposes to the Staggers Act, Congress de- 
clared that" ... it is the policy of the U.S. government to maintain reasonable rates 
where there is an absence of effective competition and where rail rates provide reve- 
nues which exceed the amount necessary to maintain the rail svstem and attract 
capital." Specific provisions were included in the final law to implement this policy. 

ICC IMPLEMENTATION OF STAGGERS ACT 

However, cooperative shippers are growing increasingly alarmed over the failure 
of the ICC to administer these captive shipper provisions of the Staggers Act as in- 
tended by Congress. The National Council believes the Commission has sidestepped 
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itB CmgresBional mandate that it preserve and foster effective competition in the 
raOroadf industry. Our specific concerns stem from the ICXD's actions (or lack of 
action) on revenue adequacy and market dominance. 

BBA80N8 POR FARlfBR COOPERATIVE CONCERN OVER STAGGERS ACT IMPLEMENTATION 

Farmer oooperative concern over IOC misinterpretation of congressional intent of 
the Staggers Act focuses on rail cost and service. Railroad pricing is a serious farm 
income issue. Fanners are ''price takers," not "price makers/' and increased trans- 
portation coats cannot be passed on automatically to the consumer. The grain mar- 
keting chain offers the farmer a per bushel price that excludes transportation cost, 
since the price of grain is determined largely by the destination. The producer re- 
ceives leas per bushel the farther he is located from either of these locations due to 
hi^ier traniBportation cost for his grain. Thus, as rail rates and redprocal switching 
charges increase, the farmer simply receives a lower grain price. The price of farm 
inpud^B such as fertilizer and seed, is also higher, increasing farm production costs. 
In addition, any transportation cost increases absorbed by farmer cooperatives 
result in reduced patronage dividends returned to farmers-members. Therefore, the 
fiEurmer is placed in triple jeopardy by rail price increases. 

Oontrary to the intent of the Staggers Act, captive agricultural shippers have 
been unable to prove that a rail rate is unreasonably high due to ICC techniques 
used to determine rail revenue adequacr^. The Staggers Act allows a rail carrier to 
establish any rate for transportation unless it has market dominance, in which case 
the rate must be reasonable. Congress also directed the ICC to recognize the law's 
intent that carriers earn adequate revenues in determining rate reasonableness. In 
determining whether a railroad is revenue adequate, or profitable, the ICC decided 
to consider only one economic factor, the railroad's rate of return on investment 
versus the current cost of capital. There is not a single Class I railroad that is rated 
revenue adequate l^ the ICC even though several railroads have made substantial 
investments outside the industry. A strong and profitable railroad system does not 
mean extracting monopoly rent from American farmers to create excess proflts or 
fund outside investments. 

Railroad pricing practices can also determine the market area available to ship- 
pers. Today, railroads effectively have the ability to dictate joint rates and routes, 
reciprocal switching charges, and which shipper can ^et a contract on what terms. 
Faced with the inability of captive shippers to negotiate, rail carriers are empow- 
ered to determine which farmer cooperatives are able to market their members' 
grain and which cannot. 

The following example illustrates this point. A farmer cooperative faced a recipro- 
cal switching chaige of $18 per jumbo hopper car in 1980. Tne full switching charge 
was absorbed by the receiving rail carrier and not charged to the shipper. In 1984, 
the switching charge jumpecTto $204 per car, a 1,033% increase over four years. 
Moreover, the receiving carrier did not absorb more than the original $18 per car. 
The cooperative was faced with the dilemma of either paying the remaining $186 
per car or not buving any switched grain from its members. The cost of this addi- 
tional switching charge is about six cents per bushel; yet cooperative profit margins 
are slim, sometimes only a fraction of a cent per bushel. As a result, tne cooperative 
is unable to buy switched grain from its locied elevator-members and is captive to 
one rail carrier due to excessive switching charges. The National Council believes 
this constitutes a restraint of trade and a reduction of competition among railroads. 

The impact of the Staggers Act on captive agricultural shippers has been softened 
since passage of the law due to a hopper car surplus and weak demand for U.S. 
farm products. To cover fixed costs of operation, some rail carriers have been willing 
to offer shippers acceptable rates and contracts. However, today's examples of rafl 
abuse spell even more problems that will become painfully evident, especially to 
captive shippers, as rail car supply shrinks relative to demand. 

NEED FOR LEGISLATIVE CHANGE 

The time to act on these problems is now, before fundamental changes to the in- 
frastructure become so entrenched that it will be difficult if not impossible to 
remedy with limited, targeted action. The National Council urges Congress to take 
action to promote more rail competition and effective captive shipper treatment 
since, based on past performance, the ICC does not. Failure to do so will mean even 
f^reater shock waves through the agricultural marketing chain, shrinking farm 
mcome and reducing competition among railroads in the future. 

It is both interestmg and alarming to note that a number of the National Coun- 
cil's members have expressed a strong reluctance to step forward as individual ship- 
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pers and identify the particulars of anti-competitive practices currently being expe- 
rienced. Simply stated, they fear economic retaliation by the railroad involved. 
Where competition does not exist, the railroad now holds all of the cards. And cer- 
tainly the ICC does not presently serve as a balancing element in such circiun- 
stances, as originally intended by Congress. One can only conclude that the concern 
and caution e^bited by such shippers is regrettably justified. 

CONCLUSION 

In conclusion, the fate of the farmers and other captive shippers lies in the hands 
of Congress. It is unfortunate that this Subcommittee experienced scheduling prob- 
lems which precluded the participation of a National Council witness. The National 
Council would request that this written statement be included as part of the Novem- 
ber 1 and 4 hearing record. The National Council regards S. 477 as an appropriate 
Congressional response to these problems, and we would urge either the Subcommit- 
tee or the Full Committee to hold legislative hearings on S. 477 as soon as possible. 



Statement of the National Association of Regulatory Utility Commissioners 

Mr. Chairman and Distinguished Members of the Subcommittee: 

This statement is submitted for the record to the Senate Committee on Com- 
merce, Science and Transportation's Subcommittee on Surface Transportation on 
behalf of the National Association of Regulatory Utility Commissioners (NARUC). 

The NARUC is a quasi-governmental nonprofit organization foimded in 1889. 
Within our membership are the governmental agencies of the fifty States and the 
District of Columbia, Puerto Rico and the Virgin Islands engaged in the regulation 
of utilities and carriers. Our chief objective is to serve the public interest by seeking 
to improve the quality and effectiveness of government regulation. 

The members of the NARUC greatly appreciate your invitation to address the 
Subcommittee on Oversight of the Staggers Rail Act of 1980. Since many of our 
members regulate electric utilities, we are deeply concerned with the prices electric 
utilities pay to transport domestic coal, as these prices are directly passed on to the 
ratepayers. To that end, the NARUC supports S. 477, the Consumer Rail Equity Act, 
which would clarify the intent of Congress regarding the Staggers Rail Act of 1980. 
This bill 1) would constrain the Interstate Commerce Commission (ICC) from using 
unorthodox regulatory practices to increase rail earnings above reasonable levels, 
and 2) which would provide rail shippers access to rail service that is competitive 
and priced fairly and reasonably. 

Our statement will address two issues. The first is the protection against unrea- 
sonable rates for captive shippers and the second is our opposition to Federal pre- 
emption of State authority to regulate intrastate rail matters. 

/. Protection Against Unreasonable Rates for Captive Coal Shippers 

Captive coal shippers are in need of adequate protection against imreasonable 
transportation rates. Coal is the primary fuel for more than half of this country's 
electric generation. On a national average, transportation costs account for approxi- 
mately one-third of the delivered price of coal shipped by rail. Moreover, there are 
almost no practical alternative or competing transportation modes, whether slurry 
pipelines, barges or trucks, to ship coal to end users. The result is that for half of 
the coal that utilities transport, they are captive customers of rail services. 

A major factor in increasing the price of coal transport for captive shippers ia the 
Interstate Commerce Commission (ICC), whose startling regulatory interpretation of 
the Stfi^ers Act has provided little protection for captive shippers. In addition, the 
ICC refuses to regulate rail transportation rates using standards which have any 
relation to the costs of providing service. A comparison of the ratemaking standards 
employed by the ICC concerning monopoly rail rates with comparable utility stand- 
ardis highlights the ICC's failure to adequately protect captive rail shippers. 

A. Determination of Revenue Needs 
In determining the total revenues to be collected from electric utility ratepayers, 
State regulatory commissions calculate a utility's "revenue requirement". This total 
is derived by summing the utility's cost of service Qabor, fuel, depreciation, materi- 
£ds, administrative expenses, etc) and its return on capital (return on depreciation 
rate base sufficientlv to provide a reasonable profit to invested capital). Similarly, 
the ICC calculates the level of total revenues adequate to cover a railroad's annual 
costs plus a return on the capital invested in its plant and equipment. In both cases, 
this calculation is crucially important because it determines the systemwide rate 
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levels which the regulated entity may charge. In the following areas, the ICX! has 
choeen to use accounting and regulatory standards for more favorable to rail inves- 
tors than State commissions woiud permit. 

In determining utility rate base. State commissions use the original cost of invest- 
meskt. The IOC calculates the rail ''investment base" based on current or replace- 
moit costs. In an inflationary economy replacement costs are higher than actual 
historic costs, and therefore raQ rate levels will be increased. 

In calculating a utilit/s cost of capital, State commissions use the actual cost (in- 
terest rates) of embedded debt. Although the costs of embedded debt are readily de- 
terminable, the IOC calculates the cost of rail debt on the basis of current bond and 
interest rates, again overstating actual costs. 

In determining the overall cost of rail capital, the ICC assumes a debt-equity ratio 
of 37:€^, while most utility calculations fall in the range of 50:50. Since equity is 
more expensive than debt, the lOCs ratio serves to increase rail revenue needs. 

By the lOCs calculations, no Class I railroad, regardless of its profitability, its 
bonds ratings, or the level of its retained earnings, earns adequate revenues. In the 
wake of the proposed sale of Conrail to Norfolk Southern Railroad, it is nonsensical 
that the IOC has determined Norfolk Southern to be revenue inadequate, when the 
Department of Transportation has sanctioned the sale for $1.2 billion. A legislative 
remedy must be implemented to correct this disparity. 

R Stand-Alone Costs 

Once a utility's or railroad's revenue needs are determined, regulators must 
design rates to aUocate those needed revenues among the consumers of the monopo- 
ly's services. Under law, no individual utility ratepayer or (in theory) rail shipper 
should be charged rates exceeding a reasonable maximum. Tlie ICC has determmed 
that monopoly rail rates are not unreasonable as long as they do not exceed the 
"stand alone costs" of providii^ rail service to an individual shipper or group of 
sluppers. Ex part No. S47 (Sub No. 1) served September 3, 1985. 

The concept of stand-alone costs (which is totally foreign to any system of electric 
utility regulation) means, in essence, that no rail rate is too high if it is less than 
the costs of serving an individual shipper or group of shippers as if these shippers 
were isolated from other rail consumers. In its purest form, this would mean that a 
railroad can cYisucge a utility any rate it wants as long as that rate is less than it 
would cost the utmty (on a per ton basis) to construct a brand new railroad to serve 
its generating plant, including the cost of right-of-way, track, bridges and other 
structures, equipment and the like. The concept of stand-alone rail costs is function- 
ally equivalent to a State commission allowing a utility to raise its rates to a home- 
owner until the rates reached a per kwh level at which the homeowner would con- 
struct his or her own generating capacity. 

C. Other Concerns 

Other areas that are of concern to State regulators are the burden of proof and 
the misguided notion that if rail rates decrease electric utility profits will increase. 

In proceedings before the State regulatory commissions, electric utilities bear the 
burden of proving that any change in rates is just and reasonable. Before the ICC, 
shippers bear the burden of proving that rates challenged as being too high are un- 
reasonable. This allocation of the burden of proof is important because the ICC has 
made it difficult for shippers to obtain from the railroads the information necessary 
to challenge imreasonabte rates and practices. Therefore, it is virtually impossible 
for a shipper to successfully challenge a rate or practice. This requires a legislative 
remedy imlike other areas which ICC interpretations. 

In the debate surrounding the coal transportation issue, certain rail interests 
have suggested that legislation which serves to lower coal transportation rates 
would increase utility profits. This argument against legislative action assumes that 
State commissions will permit utilities to retain the amount of decreased transpor- 
tation changes. This assertion is false. In every jurisdiction, annual rail transporta- 
tion charges are recovered dollar-for-doUar from utility ratepayers as an expense 
item, in some cases through a fuel adjustment clause. Transportation costs are not a 
rate base item upon which a utility earns its profit. If rail rates increase by $200 
million in a given year, total electric bills increase by that amount. If rates de- 
crease, electric bills are lowered by the same amount. If reflected in a fuel adjust- 
ment clause, transportation cost changes are adjusted automatically in consumer 
bills. Therefore, no electric utility will 'profit" by lowering its transportation costs. 

D. Conclusion 

The ICC has adopted or proposed a program of policies and procedures to regulate 
monopoly rail service which no State regulatory commission would employ to regu- 
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late the rates of monopoly electric utilities. The ICC's policies have brought the 
country to the point where no railroad earns adequate revenues and no rail rates 
are unreasonably high. To correct these unbcdancc^d policies and to provide protec- 
tion for electric utility ratepayers who bear the costs of excessive coal rates, the Na- 
tional Association of Regulatory Utilitv Commissioners, as indicated in Appendix A 
in a resolution adopted on March 1, 1984, supports legislative initiatives to address 
this situation. Specifically, we urge the Congress to enact legislation which obtains 
adequate protections and access to competitive rail service for captive rail shippers 
and which obtains for consumers fair and reasonable regulation which protects 
them from exploitation. 

Tbe Consumer Rail Equity Act, S. 477 is the ideal legislation to combat this prob- 
lem. The bill clarifies the intent of Congress regarding the Staggers Rail Act of 1980 
by constraining the ICC from using aberrant r^ulatory practices and would provide 
rail shippers access to rail service that is competitive and priced fairly and reason- 
ably. We respectfully urge the members of the Subcommittee to support S. 477 to 
curb the rail pricing abuses sanctioned by the ICC. 

//. Federal preemption of State authority to regulate Intrastate rail matters 

A. State Certification Requirement 

The NARUC is strongly opposed to imwarranted Federal preemption of State au- 
thority to regulate intrastate rail matters. It is our belief that the public interest is 
best served when decisions materially affecting the quality of citizens' lives are 
made by officials who are easilv accessible to those citizens. Therefore, the NARUC 
strongly advocates repeal of tne State certification requirement contained in the 
Staggers Rail Act of 1980, 49 U.S.C. Sec. 11501(B) while leaving the Interstate Com- 
merce Commission (ICC) free to engage in appellate review of State intrastate rate- 
making decisions under 49 U.S.C. Sec. 11501(C) as revised. 

Section 214 of the Act requires each State regulatory conunission wishing to exer- 
cise jurisdiction over intrastate rail rates to be certified by the ICC. Forty States 
inunediately filed requests to be certified, and it took five years from enactment of 
the Act for the ICC to grant the mcgority of them permanent certification. 

The certification requirement contained in Section 214 of the Staggers Act is seri- 
ously flawed due to the absence of any federal guidelines to facilitate the develop- 
ment of reasonable and clearly articulated certSication standards by the ICC. The 
absence of any clear standards in the Act resulted in inordinately lengthy proceed- 
ings to implement the act and in the ICC's questionable interpretation of the Act to 
require that State standards and procedures ''mirror" the ICC's ratemaking rules. 

The absence of any formal standards in the Staggers Act deprives State regula- 
tory agencies of guidelines for use while developing their submission for certifica- 
tion to the ICC, leaving the extent to which the States have permissible discretion 
to regulate intrastate rates decidedly unclear. Moreover, the absence of formal 
stcmdiards has enabled the ICC to abuse the certification requirement. 

The certification requirement contained in Section 214 of the Staggers Act has 
failed to further the Congressional intent underlying the Staggers Act. Instead, it 
has resulted in an extremely burdensome, unduly preemptive, and widely criticized 
review process by the ICC. Clearly, the present certification process, lacking any 
clear federal guidelines and never properly implemented, has no practical applica- 
tion. Therefore, the certification requirement should be repealed. 

The States have played an historic role in regulating rail rates. The intrastate 
traffic patterns in each State are unique and each State should be permitted to con- 
tinue to regulate rates in this area. By encouraging meaningful State consideration 
of intrastate rate cases, consumers and small shippers will be assured an opportuni- 
ty to be heard in a local forum best situated to determine the uniquely local needs 
of both carriers and shippers. 

Moreover, certification fails to effectuate the Congressional purpose to preserve 
the State role in promoting federally conforming intrastate rail rate regulation. If 
repealed, friction between the ICC and the States could be reduced dramatically 
while preserving fundamental principles of federalism. In addition. States would be 
free to develop innovative procedures and standards for intrastate rail rate regula- 
tion consistent with federal requirements from which the ICC and the nation as a 
whole could benefit. 

B. Standard of Review 

The NARUC is also concerned with the standard of review employed by the ICC 
for review of State rail rate decisions under 49 U.S.C. Sec. 11501(C). Under well-es- 
tablished principles of administrative law, the standard of review applicable to 
agency proceedings, unless clearly articulated by statute, is limited to the appeUate 
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fimctian, where deferanoe ie granted to agency expertise. Here, although the ICC 
pnooooncm expertise regarding the regulation of rail rates, each State authority pos- 
ocoiOfl unique expertiae as to the intrastate traffic patterns of the particular State. 
Therefore, we beueve that the ICC should apply to its review of State rail rate regu- 
latkm the detoential standard of review applicable to appellate review of ICC deci- 
sicMis. Unless Coogress wants wholesale preemption of the State role in regulating 
intrastate rail ratm, it should limit ICC review of State intrastate rail rate decisions 
to the appellate function. 

Aoocxrain^, the ICC should be bound by the State agency's factual decisions as 
kng as there is substantial evidence in the record. State conclusions of law regard- 
ing the application ci federal standards to the facts should be upheld unless clearly 
erroneous. State prooedund decision-making should be upheld unless arbitraiy and 
capricious, llius, the ICC should restrict its scope of review to that set forth in the 
Administrative Procedure Act, 5 U.S.C. 706. 

C Conclusion 
Attached in Appendix B is recommended legislative language reflecting our pro- 
posed amendments to the Staggers Act. Thus, a State authority would be able to 
exercise jurisdiction over intrastate rail matters without prior certification by the 
ICC. In addition, the ICC would be required to review a decision of a State authority 
upon petition ci a part^ to its proceeding for conformity with federal law. Within 
120 days after receipt of a petition, the IOC would be required to engajge in appellate 
review ci the matter as provided for under 5 U.S.C. 706 of the Administrative Proce- 
dure Act, remanding the matter to the State agency if inconsistent with federal law. 



Statement of Shane Woolbright, Executive Director, Municipal Electric 
Systems of Oklahoma 

My name is Shane Woolbright. I am Executive Director of the Municipal Electric 
Systems of Oklahoma (MESO). We are an Association of 60 cities in Oklahoma and 
Arkansas who own and operate municipal electric distribution systems. Our cities 
get power from a variety of sources with 60% of the power being generated by coal- 
nrea generating plants whose coal source is the Powder River Basin of Wyoming. 
Ne^^ all of that coal is carried by one shipper, the Burlington Northern Railroad. 

MESO was and is a supporter of the Staggers Act as it was originally conceived 
and passed by the Congress. We believe that the act has not been implemented by 
the Interstate Commerce Commission as the Congress intended. 

It has been clear in numerous decisions by the Interstate Commerce Commission 
(ICQ) that the interests of shippers and consumers are not balanced against the rail- 
roads' revenue needs. Oklahoma's coal fired power plants, built in response to rising 
energjr needs and escalating natural gas prices, were designed to bum low-sulphur 
coal trom Wyoming. Until recently, only one railroad could deliver that coal to 
Oklahoma. But even with competition available at the mine, only Burlington North- 
em tracks reached some plants. The pricing structure for short hauls eliminates 
an;^ savings competition may have had on rates at the mine mouth. Clearly a legis- 
lative remedy to such practices is necessary with the regulatory block inherent at 
the ICC today. 

MESO, therefore, fully supports the Consumer Rail Equity Act as a proper re- 
sponse to the dearth of competition in the rail industry today and as a proper pro- 
tection of shipper interests in captive markets. 

The authors of the Staggers Act evidently recognized the coal costs for mining 
and transportation have a direct linkage to electric costs. The necessity to protest 
consumers and electric intensive industries was written into the Staggers Act. The 
need to have economic energy for consumers and industry is at least as important 
as the needs of the railroads for financial clout. Ag£dn, the ICC has not balanced 
those needs in any decision. 

MESO appreciates the concern of this Subcommittee as shown by these hearings 
on this matter. We believe that testimony by captive shippers in these hearings will 
illustrate not only their problems but also the problems of wholesale customers 
whose fuel costs have continued to escalate even though costs of coal have been rela- 
tively flat. 

We believe that the testimony presented here should be more than sufticient to 
justify legislative hearings on the Consumer Rail Equity Act. We urge each member 
of this Subcommittee to consider the consequences of non-competitive shipping costs 
on basic industry in America. 

Having constructed multi-million dollar power plants to bum coal in an environ- 
mentally safe fashion using low-sulphur coals, we believe it is most improper that 
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the sole source of efficient transportation of that product has free rein to set trans- 
portation rates in so cavalier a manner. 

We would, therefore, urge this Subcommittee to fully support the legislation 
before you: The Consumer Rail Equity Act. 



Statement of Ronald G. Wasson, Vice President— Purchasing, Kansas City 

Power & Light Co. 

Mr. Chairman: I am pleased to be able to present written testimony to this Com- 
mittee on the experience of those dependent upon railroads for transportation and 
who are victims of the ICC's failure to implement provisions of the Staggers Rail 
Act. 

Kansas City Power & Light Company (KCPL) is a medium size electric utility and 
the corporate successor to one of the world's first electric companies, generating 
electricity since 1882. Headquartered in downtown Kansas City, Missouri, the Com- 
pany generates and distributes electricity to about 363,000 customers in a 4,700 
square mile area located in all or portions of 23 counties in western Missouri and 
eastern Kansas. Population of the service area is about 825,000. 

KCPL operates four coal fired power plants providing most the Company's electric 
generation. During 1984, 6.6 million tons of coal were shipped by railroad to these 
four plants at an estimated cost of $95 million. 

The purpose of my testimony is threefold: 

1. To discuss KOPL's experience as a captive shipper since passage of the Staggers 
Rail Act; 

2. To demonstrate the ICC's failure to implement the provisions of the Staggers 
Rail Act intended to provide protection for captive shippers; 

3. To express support for S. 477, the Consumer Rail Equity Act. 

KCPL IS A captive SHIPPER 

Shipper captivity is not an illusory concept as others have alluded, but it is a real 
and significant problem. Three of the four coal fired generating plants are depend- 
ent on a single railroad for delivery of coal supply. 

KCPL presently ships 5.3 million tons of Powder River- Wyoming coal annually to 
its electric generating stations in the Kansas City area. Each sMpment generally 
consists of 110 KCPL-owned coal cars, each loaded with about 100 tons. These 
11,000-tone movements traverse the 1600-mile round trip route each 4.8 days. Barge 
transportation is not available from arid Wyoming. Truck transportation is ava&- 
able but it would take some 774 trucks carrying 25 tons each, traveling at 55 miles 
per hour, 24 hours per day, 365 days per year, to deliver the annual 5.3 million tons 
required. That would space the trucks about 12,000 feet apart in a continuous two- 
way stream up and down the highway between Wyoming and Kansas City and a 
truck would meet another going the other way every 1.2 minutes. Air transporta- 
tion quite obviously is not a practical means of shipping large quantities of coal to 
remote power plants. Consequently, KCPL is captive to the railroads for coal ship- 
ments and more importantly captive to specific railroads when one railroad has 
access to the mines and plants involved. KCPL did not become a captive shipper by 
design, since each of our coal fired plants were constructed prior to 1980, when ICC 
action was available to protect our customers from the excesses of monopoly rail 
pricing. The ICC's inaction since passage of the Staggers Act has created a situation 
of shipper captivity leading to significant increases in freight rates. 

customers ADVERSELY IMPACTED 

KCPL's electric customers have been adversely impacted by the Interstate Com- 
merce Commission's refusal to enforce provisions of the Staggers Rail Act pertain- 
ing to captive shippers. The overall effect is that each KCPL customer now pays 
more than $15 per month for rail transportation of coal compared to less than $10 
per month prior to passage of the Stagers Act. This more than 50% increase in 
average freight costs shown on Table 1 has resulted primarily from freight rate in- 
creases taken by the railroads and is borne by our customers as an increased cost of 
electricity. 

ICC FAILURE TO PROTECT CAPTIVE SHIPPERS 

KCPL's experience under ICC administration of the Staggers Act can be exempli- 
fied bv the events at latan Station. In May of 1980, KCPLentered into a pre-Stag- 
gers Act agreement with Burlington Northern (BN) for delivery of coal to latan 
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from the Powder River Basin. BN filed tariffs in late 1981 abrogating the agreement 
by posting a 15 percent rate increase above contract rates which had been adjusted 
for inflation. KCPL brought suit against Burlington Northern in Federal District 
Court to enforce provisions of the May, 1980, agreement. The Court found that 
KCPL did have a contract; however, it was unenforceable because the parties had 
failed to clearly state the terms of duration. 

KCPL then filed a complaint case with the ICC in an effort to protect our custom- 
ers from this unwarranted increase. The Commission determined in April, 1983, 
that KCPL was pajdng a revenue to variable cost ratio significantly above the Stag- 
gers Act threshold test for ICC jurisdiction. The ICC, however, determined the rate 
to be "reasonable" and would not order an investigation asserting that higher rates 
than KCPL's had been found "reasonable'' and the BN was "revenue inadequate." 
However, a few months later the "revenue inadequate" BN was able to purchase El 
Paso natural gas for $1.3 billion. KCPL met the criteria established in the Staggers 
Act but was denied the protections afforded captive shippers as a result of ICC ad- 
ministrative action. A few weeks later in May of 1983, an ICC administrative law 
judge summarized the shipper's dilemma by stating that the Commission has no in- 
tention of findig a rail rate, ". . . no matter how high, to be above a maximum rea- 
sonable level." Consequently, the freight rates at latan have risen 47 percent or 
almost $11 million on an annual basis since passage of the Staggers Act as shown in 
Table 2. 

Hie Rail Cost Recovery Index (RCRD compiled by the Association of American 
Railroads to measure increases of rail costs is also shown in Table 2. The RCRI in- 
creased by only 27 percent during the period that latan freight rates increased 47 
percent, indicating a rate of increase in latan freight rates iS percent greater than 
the rate of railroad cost increases. 

COMPETTTIGN IS NOT AVAILABLE TO CAPTIVE SHIPPERS 

Since August of 1984 when CNW-UP g£dned rail access to some mines in the 
Powder River Basin, KCPL has attempted to use competition to break the strangle- 
hold of latan rail captivity; but, significant bcuriers are faced because only BN can 
make deliveries. In an effort to free latan from captivity, KCPL is investigating con- 
struction of a rail bridge across the Missouri River to g£dn access to a competiting 
rail carrier. 

This impacts of shipper captivity at latan are illustrated by our economic studies 
which show construction of a new $28 million rail bridge would produce significant 
savings for our customers by provising competition for the freight. Why are the 
rates quoted by the carrier with monopoly power so high that savings would result 
from construction of an unnecessary $28 million bridge? Theoreticallv, under Stag- 
gers Act provisions, the construction of a bridge would not be required since the Act 
provides for ICC regulation or competitive access where competition is not available. 
However, under current ICC regulatory policy of ignoring the needs of captive ship- 
pers, the only practical alternative is the expensive construction of a bridge to open 
up competition. Shippers captivity at latan Stetion is costing KCPL customers an 
estimated $4 to $6 million per yecu-. 

PROTECTION IS REQUIRED FOR CAPTIVE SHIPPERS 

Prior to passage of the Staggers Act in 1980, KCPL entered into agreements with 
the Burlington Northern Railroad regarding the freight rates to the latan and La- 
Q^ne Stetions. BN notified KCPL in 1981 of their intent to exercise "pricing free- 
dom" under the Staggers Act without regard to prior commitments. KCPL went to 
Federal District Court to seek enforcement of the agreements. We lost the latan 
case, as earlier discussed, and won the LaCygne case. KCLFs hard-fought defense of 
the LaCygne agreement saved our customers an estimated $65 milUon from the on- 
erous increases propsed by BN. 

The attempted abrogation of these agreements bv BN clearly illustrates railroad 
intent to maximize captive shipper revenues in light of the IOC's refusal to imple- 
ment Staggers Act protections. 

Those who stete that the Staggers Act is working properly are fond of quoting 
that the Commission has ruled in favor of the shipper in 50 of 68 captive commodity 
cases. In fact, the Commission found market dominance in 50 of 68 cases denoting 
that captive shippers were subject to monopoly power — but the record of final deci- 
sions b^ the Commission is far less favorable. Since passage of the Staggers Act, no 
coal shipper has prevailed in a final decision by the Commission. 

The ICC recently promulgated coal rate guidelines in the Ex Parte 347 proceed- 
ings which allow rates to be increased until they reach ''stand alone cost or the 
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point where the shipper could build, own and operate his own railroad more eco- 
nomically. But ICX) rulings have shown that even this unreasonably high cost does 
not serve as a practical limit to the Commission's findings of "reasonable"' rates. 

In a recent ICX) decision in Docket No. 39687 dated April 15, 1985, involving 
Platte River Power Authority, the Administrative Law Judge determined the rate 
paid by Platte River Power Authority to be in excess of "sttmd alone cost" as de- 
fined by the lOCs Ex Parte 347 Coal Rate Guidelines. Stand alone costs include all 
relevant costs of owning and operating a private railroad; consequently, the variable 
cost is already included in that figure. Inexplicably, the Administrative Law Judge 
added the variable cost of the carrier involved to the "sttmd alone cost'' developing 
an artificial rate limit higher than the rate being paid by the captive shipper. This 
''double count" typifies the incompetent performance of the ICC which myopically 
focuses on the single issue of revenue adequacy without regard to the broader public 
interest of electric consumers who pay monthly for this uneven treatment. 

In view of the coal shippers' failure to win even one case at the Commission since 
passage of the Staggers Act and the new coal rate guidelines which are so ambigu- 
ous as to be useless, the captive shipper has only one place to turn, legislation. The 
Consumer Rail Equity Act is an efiective means of providing captive shippers the 
protection from excessive rail rates intended when Congress passed the Staggers 
Rail Act. The passage of S. 477 would relieve the burden of excessive rail rates 
borne by KCPL customers and would have no direct impact on KCPL's profitability 
because savings realized would pass through to electricity consumers. Additionally 
the Consumer Rail Equity Act would not "reregulate" the railroad industry, but 
would allow competition to work where it exists and the benefits of that competition 
would continue to be realized by non-captive shippers. 

TABLE l.-KANSAS CITY POWER & LIGHT CO. COAL SHIPMENTS & FREIGHT COSTS 1980-84 



tm 



Oo3l shipofid Fre^ cost 

(tons) (1DY$) 



AMrase freifitit Average freiglit 
(EoTj/tM) •<'*^ 



1980 4,433,862 $40,933,276 

1981 3,897,383 46,161,772 

1982 3,850,203 47,986,036 

1983 3,829,682 52,452,781 

1984 4,598,586 66,318,003 

Percent increase since Staggers Act (Dec. 31, 1980 to 

Dec. 31, 1984) 3.7 62.0 



$9.2320 . 

11.8443 

12.4632 

13.6964 

14.4214 

56.2. 
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TABLE 2.--KCPL lATAN FREIGHT RATES (BN) 1980-85 



Effective date 



latan 



RCRI 



il Quarter 
value 



iKRI (percent 
change) 



July 1,1980 9.710 

October 1, 1980 9.750 

January 1, 1981 10.500 

April 1,1981 10.530 

July 1,1981 11.190 

October 1, 1981 11.230 

December 30, 1981 12.900 

January 1, 1982 12.900 

April 2, 1983 13.640 

October 9, 1983 13.660 

January 1, 1984 14.220 

July 1,1984 14.270 

April 1,1985 14.270 

Percent increase (July 1, 1980-April 1, 1985) 47.0 
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Statemest of J. Raymond Clark on Behalf of South Carolina Pubuc Service 

Authority 

This statement is submitted on behalf of and as transportation counsel for South 
Carolina Public Service Authority, popularly referred to as Santee Cooper. Santee 
Cooper is a non-profit instrumentali^ of the State of South Carolina, providing elec- 
tric service to residential, commercial and industrial customers throughout a sub- 
stantial service area in that state. As such, Santee Cooper purchases and consumes 
about four million tons of coal at its four coal-fired generating stations in South 
Carolina. Virtually all of this coal moves in single-line rail service (in substantial 
part in Santee Cooper's rail cars) via the Seaboard System, one of the operating car- 
riers in the CSX System, which is the only railroad serving each of the generating 
stations. Santee Cooper is, therefore, a captive coal shipper in every sense of the 
word. As such it strongly supports enactment of the Consumer Rail Equity Act. 

Santee Cooper has even been conscious of its duty to minimize the cost of electric- 
ity to its customers and has been vigorous in its efforts— antedating the Stagers 
Act— to obtain reasonable freight rates on coal both through negotiation and htiga- 
tion b(»fore the I.C.C. I have represented Santee Cooper in these efforts, most princi- 
pally in the latter regard. 

To briefly recite my qualifications, I have been practicing before the I.C.C. since 
1954. For saxnit the last 10 years my practice has focused primarily upon represen- 
tation €i utility rail coal shippers. I had the privilege of participating with members 
o£ the Committee and the Committee's staff, along with rail, shipper and public 
agencies in many of the discussions that preceded enactment of the Staggers and 
am fully aware of the effort made to reconcile divergent interests under cTbalanced 
regulatory approach that would recognize the legitimate need for protection of cap- 
tive shippers. Regrettably, the balance so carefully structured by the Congress has 
been subverted by the I.C.C. both through affirmative distortion of the intent of the 
Act and through unwarranted delav in deciding rate cases while indulging in a 
seemingly endless search for "final sttmdards of maximum rate reasonableness. 
Both misinterpretation of the Act and interminable delay have worked to the obvi- 
ous detriment of the shippers. Based upon my years of experience before the I.C.C. I 
can state in all candor tnat the postStaggers years have been largely a frustrat- 
ing — and costly — exercise in futility for shipper counsel and their clients. 

I am aware of only one coal rate proceeding in that time in which the I.C.C. has 
granted relief to the shipper: No. 37276 (Sub-No.l) Coal, Wyoming to Redfield, AR 
(364ICC988, served May 28, 1981). In that case, in which it happens I was counsel of 
Arkansas Power & Light Company, the I.C.C. ordered a reduction in the then rate 
of 12 cents a ton. ($18.75 to $18.63) and awarded reparations on past shipments. The 
rate increase was made effective but more than offset by an authorized increase 
later that year. The reparations have never been paid. The decision was subsequent- 
ly vacated by the court upon request of the I.C.C. and the railroads and is still pend- 
ing at the I.C.C. Indeed, by I.C.C. decision of October 3, 1985, the Redfield case, 
along with other pending coal rate proceedings, was once ag£dn reopened, this time 
to permit of further evidence and argument under the revised 1985 Guidelines. 

Santee Cooper had a similar experience but concluded to settle rather than con- 
tinue apparently endless litigation before the I.C.C. It filed a complcdnt with respect 
to the rail rates to its three principal generating stations. After hearing an I.C.C. 
administrative law judge served a decision on June 22, 1981. (No. 37338, South Caro- 
lina Public Service Authority v. Clinchfield Railroad Company et al.) in which he 
ordered substantial rate reductions ($8.12 instead of $9.33 and $9.30 reduced from 
$10.63 per ton) and payment of some reparations. Appeals were timelv filed but no 
final decision issued. Instead, on April 7, 1982 the I.C.C. reopened this and other 
coal rates cases for new evidence. Faced with further litigation expense and delay, 
Santee Cooper negotiated a contract with the Seaboard system rsdlroads for some of 
its traffic, and, pursuant to that agreement, in June 1983 requested that its com- 
plaint case be dismissed. Contract discussions as to its other coal movements have 
since been ongoing, albeit on a sporadic basis. 

It must be readily apparent that contracting with railroads under the described 
drcumstances does not afford the utility very much bargaining leverage. While the 
litigation is delayed the shipper continues to pay the rates complcdned of. The pres- 
entation of evidence under ever-changing I.C.C. standards of rate reasonableness is 
burdensome, time-consuming and coistly — ^with little assurance of relief. Santee 
Cooper does not, of course, suggest that the contract option provided by the St s 
Act is not preferable to litigation. The contract option, however, affords no re^ ; 
protection for captive coal shippers unless there also exists either or both a m% 
ingfiil regulatory alternative that places the parties in an equal bargaining p 
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and/or competitive rail service. That regulatory alternative has been effectively 
emasculated by a rail-oriented I.C.C., contrary to the legislative intent of the Stag- 
gers Act. Clearly, the only way to bring the rail-shipper scales of justice back to 
near equilibrium is for the Congress to send a message to the I.C.C. through passage 
of the CURE bill, that it meant what it said about fair treatment of captive ship- 
pers — and most particularly coal shippers — in the Staggers Act notably includmg 
the Long-Cannon Amendment, or to end this captivity by providing competitive 



I should point out that Santee Cooper faced an additional obstacle in its litigation 
effort before the I.C.C. that is not typical of other utilities. As a governmental in- 
strumentality Santee Cooper's rail rates were "quoted" under former Section 22 of 
the Interstate of the Interstate Commerce Act (now 49 USC 1972) rather than filed 
in tcu-iffs with the I.C.C. The theory, of course, of this section was to permit the rail- 
roads to offer preferential rates to the government. In practice, the quotes have 
been at the same level as other rates. Yet, the I.C.C. has held that the rate quotes, 
not being filed tcu-iffs, cannot be attacked as unreasonable. As a consequence Santee 
Cooper does not even have the dubious privilege of invoking I.C.C. jurisdiction to 
protest a rate increase. 

In order to place Santee Cooper's freight bill for coal in some perspective, it 
should be observed that rail transportation is about 25 percent of energy costs, llie 
impact of transportation upon Santee Cooper's electric rates is, therefore, signifi- 
cant. Rail rate relief is even more important now than before because of the eco- 
nomic woes of Santee Coopers major industrial customers. Three principal custom- 
ers, including an alumina reduction plant— which is highly energy intensive — are 
experiencing marketing problems already reflected in plant layoffs. Obviously, a 
passthrough to industrial customers of a rail rate reduction will not solve all of 
these problems but it would certainly help both customers and Santee Cooper, also 
encountering decreased sales of electricity. The economy of Santee Cooper's service 
area would also be stimulated by reasonable freight rates on coal. Approval of the 
proposed legislation is essential to this end and in furtherance of public policy. 



Statement of Southern California Edison Co. 

introduction 

Southern California Edison Company ("SCE") endorses the provisions of the pro- 
posed Consumer Rail Equity Act. SCE believes this legislation is necessary because 
of the failure of the Interstate Commerce Commission ("ICC") to effectively imple- 
ment the intent of the Staggers Rail Act ("Staggers Act") to assure that rates 
charged to captive coal shippers are fair and reasonable. 

Approximately two thirds of the coal consumed by electric utilities in 1984, or 
about 460 million tons, was transported by rail. The cost of rail transportation often 
equals or exceeds the cost of coal alone. In 1984, electric utilities paid more than $5 
billion for the rail transportation of coal, and this expense was borne by electric 
consumers. 

DISCUSSION 

When Congress passed the Staggers Act in 1980, the need to protect shippers cap- 
tive to a single railroad was recognized. The Staggers Act specifically states that it 
is the policy of the United States government: 

"... to m£dntain reasonable rates where there is an absence of effective competi- 
tion." 

In this regard the Conference Report on the Staggers Act makes particular refer- 
ence to captive coal shippers: 

"The Conferees intend that this policy include the encouragement and promotion 
of the transportation of coal by rail in accordance with the objective of energy inde- 
pendence at rates which do not exceed a reasonable maximum where there is an 
absence of effective competition." 

Unfortunately, these congressional directives have not been reasonably imple- 
mented bv the ICC which has yet to find that any captive coal shipper rate is unrea- 
sonable. An ICC administrative law judge summarized this situation as follows: 

"The bottom line ... is that the Commission . . . does not intend, as can be seen 
from both its actions and inactions, to find a rail rate, no matter how highy to be 
above a maximum reasonable level." (emphasis added). 

A substantial portion of the SCE's present and future energy needs is dependent 
on coal. SCE has pioneered efforts to develop environmentally superior approaches 
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for generating electricity from this abundant resource. This is most recently evi- 
den^d at the Ckx)l Water Coal Gasification facility in California. Obviously, future 
developnient of this and other coal conversion technologies is dependent upon the 
economics of delivered coal costs. SCE is concerned that the negative experience of 
captive coal shippers under the Stagsers Act, if not reversed, will discourage the ad- 
vancement of these necessary technologies. 

SCE agrees with the sponsors of the Consumer Rail Equity Act that this le^risla- 
tion offers the only timely and effective remedy of the current situation, and is re- 
quired in order to afford captive coal shippers reasonable protection. 

SCE PROFILE 

SCE is an investor-owned electric utilitv which provides electric service in a 
50,000 square-mile area of central and southern California. This area, which has a 
population of more than 9 million people, includes some 800 cities and communities. 

SCE^s gross investment in utility plant totals approximately $12.8 billion. Area 
generating capacity at peak during 1984 totaled 17,354 megwatts (MW), which in- 
cluded 14,819 MW of SCE facilities and 2,535 MW of capacity from other sources. Of 
the SCE jfacilities, 70 percent was comprised of oil- and gas-fired generation, coal- 
fired generation represented 11 percent, 6 percent was hydroelectric generation, and 
nuclear generation accounted for 13 percent. In addition to its direct ownership in- 
terest in coal-fired powerplants, SCE is substantially dependent upon coal-tired 
energy purchased from other electric utilities throughout the western United States. 



STATEBfENT OF WlLUAM J. FOGARTY, AdBONISTRATOR, TRANSPORTATION DIVISION, 

Montana Departbient of Commerce 

Mr. Chairman, Members of the Committee, my name is Bill Fogarty. I am the 
Administrator of the Transportation Division, Montana Department of Commerce. I 
appreciate the opportunity to supply testimony in support of S. 477. 

Montana's rail system consists of approximately 3,M)0 route miles of track operat- 
ed primarily by three Class I Carriers (Burlington Northern Railroad, Soo and 
Union Pacinc) and two recently-born short line carriers. Of this total, 825 miles are 
branch lines. 

The dominant carrier is the Burlington Northern Railroad (BNRR) which oper- 
ates over 91 percent of the route miles covering all portions of the state. The Bur- 
lington Northern serves 98 percent of the grain elevators in Montana and all the 
elevators with 26 and 52 car facilities with the exception of a 52 car facility at Butte 
on the Union Pacific System. 

Since 1979, BNRR has abandoned 16 lines constituting a total of 400 route miles. 
Ten of these lines have been abandoned since 1983. In addition, the 66 mile Spring 
Creek Junction to Geraldine line was transferred to the newly created Central Mon- 
tana Rail (CMR) short line as a result of a lawsuit settlement between the State of 
Montana and the BNRR. 

An agreement consummated recently between the Butte, Anaconda & Pacific 
Railway Co. (BA&P) and the State of Montana resulted in the creation of RARUS, a 
new company that will operate a short line railroad in southwestern Montana, in- 
cluding over 43 miles of trackage previously served by the BA&P. 

ON their System Diagram Map, BNRR currently has one line in Catego^ 1 (Rail- 
road Preparing Abandonment Applications) constituting 28.5 route miles. Two lines 
are in dJategory 3 (Railroad Filed Abandonment Applications) constituting 15 miles. 

The total number of miles abandoned by all carriers in the state since 1979 is 
1,251 miles. 

Besides the socioeconomic hardships caused to producers, shippers and businesses 
along the lost branch lines, the impacts on the areas' road svstems caused by the 
diverted rail to truck traffic is devastating. On just one 66 mile branch line serving 
a grain area in central Montana, the state estimates the annual added highway 
iinpact costs to be at least $4.6 million. 

From Ebdiibit I, the map of Montana's rail system, you will note that the BNRR 
trackage virtually blankets Montana, with the minor exceptions of the Soo Line in 
the extreme northeast comer and a Union Pacific branch line in the extreme south- 
west comer. 

Upon comparing Montana's grain rates to states such as Colorado, Kansas, and 
Nebraska, our rates are consistently higher on a per car mile earning basis when 
comparing hauls of like commodities and dist£uices. For example in Exhibit 11 at- 
tached, single car rates on a per car mile earnings in Montana, range from $.48 to 
$1.60 per cwt higher. The increased revenues to BNRR from Montana's excessive 
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rates on 26 car shipments range from $10,062 to $21,866 and to $25,480 to $45,760 
for 52 car shipments. 

In Montana, Burlington Northern's revenue to variable cost ratio on hard red 
wheat is 240 percent compared to BNRR's average ecu-nings in other states on hard 
red wheat of 185 percent. Carriers other than Burlington Northern moving hard red 
wheat to the Pacific Northwest earn an average of 114.3 percent of revenue to vari- 
able cost. Let me clarify this with an example used by BNRR in the September, 
1984 Senate Judiciary Committee Hecuing. The BNRR gr£dn rate from Chnaha, Ne- 
braska, to Pacific Northwest Ports and from Wolf Point, Montana, to Pacific North- 
west Ports are as follows: 







Wolf Point to Portland = 1,087 miles 




Care 




Rate/Cwt Loaded revenue per ton 
mile 






54 


.161 .02962 


12.90 


Omaha to Portland - 1,880 miles 


Care 




Rate/Cwt Loaded re^ue per ton 


Per car mile eamingB 




54 


.154 .01638 


$1.55 



The facts show that BNRR's rate in Montana, is 4.5 percent higher than Omaha, 
but they earn 80.8 percent more per loaded ton mile and 86.6 percent more when 
put on a per car mile earnings basis out of Montana. 

In 1981, the Montana grain producers filed a class action suit against the BNRR 
stating the grain rates in effect for the period of 1978-1980 were excessive. An ICC 
law judge in December, 1981 determined the BNRR did have market dominance in 
Montana, and that some rates were as high as 292 percent of revenue to variable 
costs. The BNRR then appealed the case to the full ICC. The ICC failed to make a 
decision on the case for approximately two years. In 1984, the ICC reopened the case 
saying market dominance and rate reasonableness had to be reproven under the 
definitions currently in place. The Montana ^sdn producers have spent over 
$400,000 to cover expenses on the case thus far. The last Montana's legislative ses- 
sion approved an additional $310,000 for the state to assist in the case for the next 
two years. The ICC, through its delays and pro railroad bias, have done nothing to 
protect the captive shipper. 

The reason for the lower rates in neighboring states is clear — competition. These 
states either have access to other rail competition or barge transportation. Since we 
are a state lacking competitive modes of transportation and the fact that we are a 
msgor producer and shipper of raw bulk commodities, mainly coal, grain and 
lumber, adequate and economical rail transportation is vital to keeping our products 
market competitive. 

Montana's only other transportation alternative for bulk commodities is truck, 
which is substantially less efficient in the transportation of bulk commodities over 
long distances. 

Average rail costs per net ton mile to move wheat from Montana to Pacific North 
Coast are 1.9 cents. Truck/barge movements average 3.25 cents per net ton mile. 
The river transfer charge is $2.70/ton is not included in truck/bar^e costs, but 
would further increase these costs to make them even less competitive with rail 
movements. The lowest truck/barge costs per net ton mile exceeds the highest Bur- 
lington Northern costs. The fact is that the truck/barge does not provide effective 
competition that would constrain rail rates. 

The Burlington Northern far exceeds the 2,500 level of Herfindahl-Hirschman 
Index which the U.S. Department of Justice uses to determine whether a company 
is in a monopoly position. For Pacific Rim markets, the Index for Burlington North- 
em is 3,588; for Asia and for the Pacific Rim it is 2,652. 

We know that a financicdly healthy rail system is vital to our economy. We also 
understand that the Staggers Act is apparentlv working well where intra and inter- 
modal competition exists. We do not feel the ICC has properly interpreted and car- 
ried out the congressional intent of Staggers, particularly in areas pertaining to capK 
tive shippers, rate reasonableness and determination of revenue adequacy. S. 4t7 
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would breathe life back into the captive shipper provinons of the Staggers Act. We 
also support S. 447 which brings the benefits of competition to shippers and consum- 
ers where possible. 

EXHIBIT NO. II.-OOMPARISON OF CAR MILE EARNINGS REVENUE IN CENTS/CWT FOR CARLOADS OF 
GRAIN FROM MONTANA TO PORTLAND VS COLORADO, KANSAS, AND NEBRASKA TO HOUSTON 

I «M^ 196.000: Ooiondo. Kims ml IMnska minimiim mm 190,000; Rats/Owl Sngte Cir] 





OriUnpoims 




Actual miles 


Rats per CWT 
(cents) 


Revenue/ 
cir' 


PCME« 


MeriNdher, MT........ 






733 
733 


158 
101 


$3,097 
1,919 


$4,225 


Fredonia, KS 






2.618 


DJIftrence... 








57 


1.178 


1.607 












ToMisend, MT 


785 
790 


152 
105 


2.979 
1,995 


3.795 


Otathe, KS 






2.525 


DJiftrence... 




47 


984 


1.270 














Jopfci, MT 

LBaMnworth, KS ...... 


833 
839 


162 
128 


3,175 
2.432 


3.812 
2.899 


Difference... 





34 


743 


.913 


Kershaw, MT 






890 
896 


158 
104 


3,097 
1,976 


3.480 


Lyons, KS 






2.205 


Difference... 




54 


1.121 


1.275 












Moccasin. MT 

Humbolt NE 


938 
946 


163 
138 


3,195 
2,622 


3.406 
2.772 










Difference... 




25 


573 


.634 












BMigs, MT 


987 
1.005 


163 
138 


3,195 
2,622 


3.237 


Omaka, NE „.. 






2.609 


Difference... 








25 


573 


.628 


Hardn, MT 

Ffemont, NE 






1,045 
1,047 


174 
138 


3,410 
2,622 


3.263 
2.504 


Difference... 








36 


788 


.759 


Wolf Point MT 






1,087 
1,083 


196 
174 

22 


3,842 
3,306 

536 


3.535 


Denver, CO 






3.053 


Difference... 






.482 


Cul)ertson, MT 






1,141 
1,147 


196 
161 


3,842 
3,059 


3.367 


Kearney, NE 






2.667 


Difference... 








35 


783 


.700 
















Origin points 


Actual miles 


Rate/CWT 
(cents) 


Revenue car ^ 


PCME« 


Earnings on 
26 cars' 


MeriMettier, MT 




733 


135 
95 


$2,646 
1,805 


$3,610 
2.462 


$841 


Fredonia, KS 




733 


X 26 


Difference 






40 


841 


1.148 


21,866 








Twwisend, MT 


785 


134 


2,626 


3.345 .. 




Olathe, KS 




790 . 





Difference 


Joi*n, MT 




833 


138 


2,705 


3.247 


539 
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Leavenworth, KS 139 114 im IM x IS 

Difference M M MB Um 

Kershaw. MT 890 M tM tMIZ 

Lyons, KS. ,..,„„ „..„.._^„____™^_ 896 

Difference 



Moccasin, MT 938 139 2,724 2.904 387 

Humbolt, NE .„._„.„,^„,.„..,...,.^ ..„„.„ 946 123 2,337 2.470 x 26 

Difference.„„.„_^„^ .,..^ 16 387 .434 lOM 



Billings. MT 987 144 2,822 2.859 485 

Omaha, NE ^^ .^. 1,005 123 2,337 2.325 x 26 

Difference 21 485 .534 12,610 

Hardin, MT 
Fremont, NE 

Difference 

Wolf Point, MT „...„... ,. „..„...„.,.. 

Denver, 00 ........,,..,.. 



1,045 


146 
123 


2,862 
2337 


2.739 

mi 


X 525 
x2« 




23 


525 


.507 


13,650 


1.087 
1.082 


176 
161 

15 


3,450 
3,059 

311 


3.174 
2.825 

.319 


391 
X 26 




10411 


1,141 
1,147 


176 
145 

31 


3,450 
2,755 

695 


3.024 
2.402 

.622 


695 
x26 

18.070 



Difference ,„...^*.... „.,.„,...„.,.,«„,^,., „ 

Culbertson, MT 
Kearney, NE 

Difference 

Meriwether, MT 733 120 2,352 3.209 547 

Fredonia, KS........... ....„„.„........„....,«.»... 733 95 1,805 2.462 x 52 

Difference 25 547 .747 28,444 

Townsend, MT 785 120 2,352 2.997 490 

Olathe, KS..„..„^„. 790 98 1,862 2.356 x 52 

Difference 22 490 .641 25,480 

Jopiin,MT 833 123 2,411 2.894 549 

Leavenworth, KS S39 9S j^ ^.219 i 5? 

Difference 25 549 .675 28,548 



Kershaw, MT 890 120 2,352 2.643 509 

Lyons, KS 396 9? 1,S43 BS? i SI 

DrfferenK .„„,„._,.„„,. , __.„„,„..,....„ 23 509 586 26.468 



MD££iS]n, WT 938 124 2,430 2.591 416 

Humbolt, Hi „...^. m 106 2.014 im Jt 52 



DiffeceiKfi... ..,.......,.„......„..„..»„.....».« 18 416 462 llMt 



Billings, HI . 987 129 2,528 2.561 514 

Omaha, N£ ^^ , ^. ..■.....■.■■.„. 1.005 106 2.014 2.004 x 52 

Different ....„.„,.„„.............„_,. 23 514 557 26J28 



Hardin, MT 1.045 136 2,662 2.551 652 

Fremont, NE 1,047 106 2.014 1924 Jt 52 

mmnot^.^.....,^,..^...,..,....,....,.,...^ ,«..». 30 652 i27 33J04 



Wolf Point, NtT 1.087 161 3,156 2.903 420 
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OrfinpoiRts Actual miles ^^^jff RMnuecir* PCME« ^26%>" 

Denver, CO 1,083 144 2,736 2.526 x 52 

„ 17 420 .377 21.840 



Cufcertson, MT 1,141 169 3.312 2.903 880 

Kearney, NE.. „ 1,147 128 2.432 2.120 x 52 

Difference 41 880 .783 45.760 

* Rite X oMinam m^ = nmm/at. 
' BeyniM/c ar-t-actol mies = per or inte m nrngL 
'Differanoe in wwue/gr x mmtier of cm in shipnient 

Statement of the Georgia Municipal Association 

GMA would like to review several areas of concern which municipalities in Geor- 
gia are ezperiendng with rail abandonment as a result of the Staggers Act. First, 
let me state that GMA does not oppose rail line abandonment in every instance. In 
some cases, the decision by the rail carrier to abandon a line may be valid. Howev- 
er, there has been a marked escalation of rail line abandonment, particularly by the 
Seaboard Railway System. Since 1977, a total of 348 miles of track have been aban- 
doned, resulting in the reduction of the state's total rail system by over 10 percent. 

Currently, 154 additional miles of rail line is either proposed or under study for 
abandonment. If these proposed abandonments are ultimately approved, the State of 
Georgia will have lost over 600 miles of rail line in the past seven years. 

These abandonments are impacting rurcd communities which have been served by 
rail for over 100 years, and the economies of these communities are being impacted 
as well. South Georgia's msgor industry is agriculture. Because of the nature of agri- 
cultural products they are generally shipped by rail. The loss of rail is particularly 
harmful to this industry. 

GMA has four mcgor concerns with the provisions of the Staggers Act which 
relate to rail abandonment. These concerns are reviewed below. 

1. The Act makes it virtually impossible to successfully oppose rail line abandon- 
ment. Since the Act's inception, the ICXD has denied a very small number of pro- 
posed abandonments nationwide. Two of those were in Georgia, and were very 
costly to oppose. Congress should clarify the legislative intent of the Staggers Act in 
the area of rail line abandonments. Specifically, Congress should address how they 
intended to weigh the impact on the shippers and the community losing rail service 
against the burden upon the railroad of continuing rail service. 

TTie present procedures for the abandonment of rail lines (49 C.F.R. Part 1152) 
should be mod^ed to require that railroad companies provide specific information 
concerning traffic trends, profitability and rail line condition to rail users, local and 
state governments six months prior to the filing of the abandonment application. 

Under present abajidonment procedures this information is not available to inter- 
ested parties until the abandonment application is filed. Since there are only thirty 
days within which to file a protest, adequate time to analyze the basic information 
concerning the rail line and explore alternative actions is not available. 

2. If an abandonment is successfully opposed, the rail carrier can immediately 
propose abandonment of the same rcui line again. Presently, the Act does not re- 
quire any waiting period. 

If a railroad company application to abandon a rail line is denied by the Inter- 
state Commerce Comimssion (ICC), the railroad company should be required to con- 
tinue rail service for two years from the date the application is denied. During the 
two year period the railroad company should be required to negotiate in good faith 
with the involved parties for the long term continuation of rail service. During this 
period, the railroad should also make an effort to resolve the problems which origi- 
nally warranted the abandonment of the rail line. Upon the expiration of the two 
year period the ICC could judge the efforts on the part of the railroad company and 
the involved parties to resolve the situation in determining whether the case should 
be reopened. 

Under present abandonment procedures, if a rail line abandonment is denied the 
railroad can immediately be placed in ICC Category I and the abandonment process 
reinitiated. Effectively, there is no way for shipper and local interests to win in an 
abandonment proceeding. 
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3. Oral hearings should be held in or near the communities on which petitions for 
abandonment have been filed, if the abandonment is opposed. The Act presently 
provides for oral hearings or written protest. Since abandonments can have a seri- 
ous impact upon Uie economy of a community, the shippers. Chambers of Com- 
merce, and elected officials of the conmiunity ^ould have an opportunity to make 
their case in a location which is accessible to those wishing to provide oral testimo- 
ny. 

4. Conmiunities which have developed a strat^y to attract industries cannot suc- 
ceed if the industry needs rail service, and the rail companies publish an intent to 
abandon or to study abandonment at the scune time the industry may have that 
particular conmiunity under consideration. We have several instcmces of this hap- 
pening in Georgia. 

For example, segments of the Bainbridge to Columbus line are being ''studied" for 
abandonment by the Seaboard Railway. This area of the state \s also served by the 
Tri-Rivers, the Chattahoochee-Appalachicola-Flint. Over the past five years, barge 
traffic has increased greatly as a result of a msgor undertaking by the Corps of ESd- 
gineers to clear the river channel of rocks wnich had previously hampered the 
movement of barge traffic on the rivers. 

The Tri-Rivers traffic is complemented by rail service which transports a variety 
of agricultural and mineral products to and from the river. Improvements in the 
river channel have enhanced opportunities for economic development throughout 
this area of southwest Georgia. 

Loss of rail service would greatly diminish the chances which these communities 
have to attract industry. Yet industry is not likely to take a chance on locating in 
souUiwest Georgia if there is a likelihood of losing rail. 

Thank you for the opportimity to present this testimony on behalf of Georgia's 
municiimlities. 



Statebient of Dwight Keating ^ 

Since enactment of the 4-R Act in 1976 rail rates for coal haulage have increased 
in constant dollars by over 40 percent while the minemouth price of coal has de- 
clined bv approximately 20 percent. This increase in the price for movmg coal has 
occurred at the same tune the costs of coal transportation were decreasing through 
increased use of imit trains, improved coal cars and loading facilities and other tedi- 
nological innovations, the cost of a substantial part of which has been borne totally 
by coal producers and shippers — not the railroads. 

Over this same period, as a result of a nimiber of factors, the domestic and foreign 
markets for United States coal have not developed as projected. This has primarily 
been a function of the delivered price of coal. Most recently this has led to coal and 
power imports making inroads into U.S. markets. In spite of the intense price com- 
petition, m both coal markets and alternative energy markets, and in spite of in- 
creased efficiencies in moving coal, the price dictated by the railroads for moving 
coal has continued to rise while the price of coal continues to decline as a result m 
increased competition and the utilization of enhanced technologies for mining coal. 
With the exception of CONRAIL and the limited areas where intramodal and inter- 
modal competition exist, the mojor railroads have steadfastly refused to lower rail 
rates in response to the increasingly competitive pressures in the markets for coal 
and the products of coal combustion. 

Why have the railroads not responded to the generally accepted principles of 
supplv and demand? Basically the mcgor railroads nave found it more profitable to 
ship less coal with a higher profit margin than to ship more coal at a lower profit 
margin. This type of pricing policy can only be used in the presence of inelastic 
demand or supply. In the case of railroads and coal, the supply of transportation is 
inelastic and the railroads have responded as a monopolist operating without com- 
petition. 

The plight of the coal industry was well expressed by Interior Secretary, Don 
Hodel, who stated, while he was Secretary of Energy: 

"Frankly, from my point of view, we need some und of legislation or some kind of 
provision — I don't know whether it is coal-slurry or something else — ^which will 
cause the railroads to begin to be realistic with the rates they charge for transport* 



' Dwight Keating is President of Barbour Coal Compan^r, Bridgei)ort, West Virginia. His state- 
ment is submitted on behalf of the Mining and Reclamation Council of America QilARC and tl» 
West Virginia Mining and Reclamation Association (WVMRA). Mr. Keating is Co-Chairmaa of 
MARC's Government Affairs Committee and Chairman of WVMRA. 
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ing energy . . . They have a monopolistic position and frankly they are gouging the 
ooDSumen in the United States and are rendering us incapable of expanding our 
markets in the international arena." 

Secretary Hodel's remarks are, unfortunately, accurate. In a capitalistic economy, 
competition is relied upon to assure that goods and services are available at the 
most efficient price. Absent competition, regulatory oversight has been utilized to 
assure that prices reflect the cost of the service with a reasonable rate of return. 
Absent competition or regulatory oversight, a monopolist— as a railroad— will 
diarge a rate which will maximiro its rate of return. 

In doing so, the railroad is fulfilling the primary purpose of any corporation— to 
maximise prdfits and the return to its investors, the shareholders. In the absence of 
competition or regulatory oversight, they are in an excellent position to do such 
and, riig^tfuUy, should be expected to do no less. 

Regxetable the coal industry is not so fortunate. Over 2,500 coal companies oper- 
ate in the United States. The 50 largest coal producers only account for roughly 50 
percent <rf the nation's coal production. Hundreds of smaller operators assure that 
no company will be without competition. By contrast, 4 railroads account for 82 per- 
cent ci all coal movements by rail in the United States. Nationally, approximately 
70 percent ci coal transportation is by rail. 

in the West, 98 percent of coal production is captive to rail for movement. Nation- 
ally, 85 percent oi coal movements are capitive to rail. From 1971 to 1982 the 
amount of coal for domestic use and export shipped by rail increased from 360 to 
527 million tons. Over that period, rail revenues for coal movements rose 372 per- 
cent while revenues for the coal industry advanced only 85 percent. 

A goal of the Staggers Act, which the coal industry supported, was to provide for 
the revenue adequacy of the railroads to assure a safe and reliable national rail 
transportation system. As evidenced by the acquisitions and tender offers of the 
mcgor coal hauling railroads * over the past several years, although these carriers 
are all revenue inadequate and will continue to be such under ICXD guidelines, to the 
public at large they are very revenue adequate. These carriers have internally fi- 
nanced these acquisitions while still being able to make substantial investments in 
rail fetdlities which has resulted in significant improvements in rail service and reli- 
dt>ility. Additionally, the capital expenditure plans of the railroads underscore their 
continuing conunitment to reliable rail service for coal movement. The coal industry 
has, as a reuslt, been a direct beneficiary of the Staggers Act. The coal industry's 
complaint is that it is being forced to pay rates which are far in excess of what is 
needed for the railroads to continue to make capital improvements and to achieve a 
market based concept of revenue adequacy. 

In addition to revenue adequacy, the other major purpose of the Staggers Act was 
to provide continuing protection for captive shippers, as coal. The ICXD has totally 
ignored this mandate of the law and progress on a number of other national policies 
as energy independence, expanded exports, and controling inflation have been hin- 
dered as a result 

The Staggers Rail Act was intended by Congress to reform railroad regulation by 
allowing railroads greater felxibility in setting prices and reducing costs where 
transportation competition exists while continuing vital protection for captive ship- 
pers against abuses in rates and service arising from the exercise of monopoly 
power by the railroads. The Act also sought to promote rail-to-rail competition. The 
iOC has emasculated the Staggers Act beyond the possibility of internal administra- 
tive correction or the ability of the courts to remedy the IC5C's statutory interpreta- 
tion within their limited purview of review of the ICC's expertise. 

A particular concern of MARC arising from the ICC's abrogation of the captive 
shipper protections of the Staggers Act is the impact on smaller operators. Although 
all coal producers have relatively little power in negotiating rates with a rail carri- 
er, the smaller operator has no leverage whatsoever. Larger operators, with long 
term sales contracts and production levels and topographical features that permit 
the utilization of unit trains, are attractive customers to railroads seeking to sign a 
contract to secure a steady source of business over a number of years. By contrast, 
the smaller operator generally is selling on the spot market and does not have sufti- 
cient capacity to utilize unit trains. As a consequence, he must accept whatever rate 
and service terms are prescribed by the carrier since he has no basis to negotiate a 
contract. 



* CSX, Norfolk Southern, Burlington Northern, and CONRAIL control 82 percent of all rail 
movement of ooaL 
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Prior to the ICX! decisions of the past several years, the smaller operator could file 
a compl£dnt with the ICX! if a rate was unreasonable or abusive. As a result of the 
ICC*s decisions in rail market dominance and coal rate guidelines, that leverage — 
which was a subtle constrcdnt on the railarods — has been effectively taken away. 

RECOMMENDATION 

For the reasons outlined above MARC and WVMRA consider legislative action 
imperative to asure that the ICX! fulfills the balanced twin goals of the Staggers 
Act — elimination of unnecessary regulation and the continu£mce of protection to 
captive shippers. 

Among the critical subjects that must be considered in such legislation are Con- 
gressionally mandated: 

Standards for maximum reasonable rail rates for captive shippers; 

Standards for determination of railroad revenue adequacy; 

Standards for determination of railroad market dominance; 

Protection against exemption of market dominant traffic from regulation; and. 

Protection against anti-competitive rail actions such as cancellation of through 
routes, joint rates and reciprocal switching agreements. 

These issues are addressed in legislation, S. 477 sponsorod by Senators Long, Ford, 
Andrews, Rockefeller, and Stevens and others. MARC and WVMRA strongly sup- 
port S. 477 and urges the committee to give it prompt consideration. 



Statement of Barbaba Warner, Vice President, United Small Coal Operators 

I am Barbara Warner, President of BRJ, Inc. In Bridgeport, West Virginia, and 
Vice President of United Small Coal Operators of West Virginia. I buy and seU coal 
from small producers in north central West Virginia. My company processes and 
loads the coal into Unit Trains at my siding in Clarksburg, West Virginia. In short, 
I operate an independent rail facility, and I assist small coal producers in marketing 
and shipping their coal. 

I formed BRJ seven years ago after the death of my husband. I have been around 
the coal business all my life. My grandfather, father and husband were all in the 
coal business. Though I had never been involved directly in the business myself, I've 
always loved a challenge, so I decided to take the big step and form my own compa- 
ny. 

Last year my company handled 500,000 tons of coal, our best estimate this year is 
less than 200,000 tons, less than half. We are totally captive to the B & O Railroad. 
In January, 1985, 1 talked with Governor Arch Moore, who suggested that the small 
operators join together to give us a voiced similar to that of the large producers. We 
formed the United Small Coal Operators in Januaiy. In 9 months, our membership 
has really grown. Recently, some producers from Kentucky and Virginia joined as 
well. 

Let me make this clear: I am not in favor of reregulation. I have, in the coal busi- 
ness lived by the rule of supply and demand, or good competition. I have no idea of 
the percentage of coal that is shipped under so-called captive situations in the coun- 
try, or in my state, but I do know that all of the coal shipped out of the central area 
of West Virginia is captive to a single railroad. When our customers want their coal 
delivered by rail, it hais to be on the B&O. 

I feel the problem lies with the ICC and their definition of "Captive Shipper". The 
Railroads have capitalized on this. Hiere is no way that we can win with the guide- 
lines set by the IOC. 

In a free enterprise country, such as ours, it's a shame that the Railroad and Util- 
ities are allowed to make such huge profits, while the small operator, with his lifes' 
earning invested, is lucky to make any profit, most don't even break even. It is time 
that the producers join the utilities into forcing down shipping rates, because if we 
are forced out of business, the utilities will be forced into the monopoly of depending 
on large producers. This will eventually increase all our costs. 

The rates into our local utilities have increased 100% over the last five years, and 
the cost reductions the railroads have enjoyed have been put in their own pockets to 
invest in other segments of business instead of trying to arrange a system whereby 
the profitless coal producers can realize some of the savings, "niis short sighted be- 
havior has driven 13 out of 17 tipples in the Clarksburg area out of business. The 
Railroads are devastating their own suppliers. Yet they, themselves own and 
market a great many coal producing land and business. The railroads have not been 
attentive or aggressive at this time of tressed orioes in the coal economy. It seems 
at times that they do not want a customer. Foreign coal im- 
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ports will soon impact disastrously on our markets, I feel that quick action should 
be taken to nip this in the bud. Quite often, utilities are test-burning foreign coal. 
Whv not reduce their cost to a point that they would not be interested in foreign 
coal, thereby increasing the Railroads business? 

Instead of trying to help the producer, the railroads have at a time of depressed 
prices, decided to tighten the screws. Let me talk about my situation. The B&O Rail- 
road has recently ^creased the time allowed to load a unit train from 48 hours to 
24 hours and it must be loaded at one point instead of two. If we don't meet this 
new standard, we must pay the single car rates, which are much higher. To meet 
these new sttmdards, we must make new investments in coal loading facilities. This 
causes huge expenditures for the coal producers at a time when the producers have 
a very small profit margin or more conmionly, virtually no profit at all. 

The cost for my company to make these investments will be $800,000. When I 
asked that some of the Railroad cost savings through their new investments be 
shared with me in the form of lower Unit Train rates, I was told by CSX that any 
reduction would only help the electric utility and lower the utility's costs. But I 
need the rate reduced to make our own costs lower and make our coal marketable 
in the nortJieastem United States. It is not marketable now! ! ! 

When I met with the U.S. Department of Transportation (DOT) I was told there 
was a real possibility that tiie line I am on, the Weston to Clarksburg line would be 
abandoned in the next three years. When I asked CSX to put in writing assurance 
that this line would be kept open until I had had sufficient time to recoupmy in- 
vestment, I was told they would not do this. If anything was written, the CSX offi- 
cial said it would have to include a lot of "ifis to protect us". 

Until 1985, there was approximately two million tons a year being shipped out of 
the Clarksburg District. 

The economy of West Viginia depends on the shipping of our resources. Captivity 
to the B&O will destine us to be a welfare state. I went to CSX and asked them for 
some temporary relief on unit train rates to try to capture a new market, or one we 
had lost due to Conrail's drastic cuts on unit train rates. Instead, CSX issued a press 
release on August 19th, offering rate reductions of an average of between $3.50 and 
$4.50 per ton on single car shipments on B&O direct movements for steam coal in to 
the Northeast via Conrail destinations. For the record I submit a copy of the new 
reduced rates from the Clarksburg district. 

However, this announcement in fact does not help the small opperator at all. At a 
meeting of small coal operators on August 21st, I asked if any of the nearly 200 
members present could benefit by this new rate reduction. No one responded affirm- 
atively. I, in fact, was the last in our area to ship a single-car load of coal and that 
was in inid-1984. If they can reduce single car rates by $4.50 per ton they can reduce 
Unit Train rates as well. 

We could become competitive in the Northeast markets and export markets if 
they would lower the Unit Train rates by 2 or 3 dollars per ton. The Railroad's are 
actually the ones who m€u*ket our coal W the rates they set to haul it. 

Railroad costs are decreasing daily. Have any of these savings been handed back 
to the shippers? No! As their bank accounts grow, our's are depleted by the de- 
mands that they put on us. 

So we have a problem. The Railroads want us to make investments that help the 
railroads save money. But they won't share any of those savings with us. Their 
rates are hurting us. We need help!!! 

Let's put everyone on equal footing. If changes in the Staggers Act are needed, 
let's do it. If an attitude a4justment is neccessary for the ICC, let's convince them. If 
trackage rights legislation is needed, let's move on it. If the railroads had good com- 
petition to prod them on, it would be amazing to see the changes made — and 
promptly. 

In ueu of a mcgor clumge in the "Staggers Act" change the interpretation and use 
the intent of Congress when the act was passed. The msgor thrust must be the 
"ICC" allowance of the rate application. 



Statebient op David C. Bastress, Vice President— Transportation, Lincx)ln 

Grain, Inc. 

Lincoln Grain is a regional grain handling and merchandising company doing 
business in Kansas and Nebraska. Lincoln Gr£dn handles, stores, and transports 
grain for hundreds of farmers, country elevators, feeders, millers, and consumers, 
and is a supplier to all menor exporters, and to a multitude of domestic users. We 
ako operate a dry com mill in Atchison, Kansas. These are our comments for the 
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Stajggers Oversight Hearings before the Senate Subcommittee on Surface Transpor- 
tation to be held on November 4, 1985. 

The only real and measurable victory for the American farmer since the 1980 em- 
bargo has been railroad deregulation as embodied in the Staggers Act. It has, simply 
stated, brought the grain farmer closer to market in terms of lower transportation 
costs and therefore increased farm grain prices. 

A new, detailed and comprehensive study entitled ''Impacts of Rail Deregulation 
on Marketing of Kansas Wheat,'' was released in September of 1985 by the 
U.S.D.A.'s Office of Transportation and Kansas State University. 

Briefly, the study revealed that contract rates contributed to declining rates for 
shipping wheat in the state of Kansas. The study showed that farmers benefited 
from lower ^pping costs through potentiaUy higher grain prices at local markets. 
"Impacts of rail initiatives on Kansas farmers are through higher prices for grain 
entering commercial markets,'' said the report. 

The study indicated that rates of the Gulf of Mexico from Kansas increased and 
aveage of 64 percent from 1977 to 1981, but dropped 34 percent after the Staggers 
Act was enacted. "As a result, farmers have benefited from reduced rail rates and 
many small shippers have adjusted well to the new environment," the study said. 

In spite of emerging scholarship such as the Kansas State study, some controversy 
still surrounds the act. You have heard today from certain of those still bent on 
reshapping the act for their own purposes. It should not escape the conmiittee, how- 
ever, that this victory for the farmer was won with marches on Washington, tractor- 
cades, or publicity blitzes. It was quietly achieved by rail carrriers, competent grain 
handlers and, yes, the I.C.C. shaping a better futture out of a piece of l^islation 
which was designed to allow all of them to do so. 

Much of the remaining controversy on Staggers Act in the grain trade focuses on 
contracts. But there is a quiet aspect of contracts which the protestors ignore . . . 
railroads not grain shippers are competing. 

Since Staggers, each railroad is attempting to draw traffic to their line. E2very 
railroad has to and does consider, to the best of their ability, what other railroads 
are doing or might do. Because of confidential contracts, they can never be exactly 
sure. They are the ones who are really competing. Confidential contracts keep rail- 
roads on their best behavior with the result that every railroad must, and does keep 
their best grain rates forward at every location every day. The fact that farmers are 
mobile in their grain deliveries and can find, and deliver to the best market on any 
given day, is part of the "Keep them honest" equation. There will probably always 
be some grain handler somewhere who prefers less than fiill competition. But the 
rcdlroad competition which results from confidential contracts in their present form 
carries a broad public and farmer benefit. This broad benefit should not be obscured 
or neglected when measuring any narrow aspects on rules for disclosure. 

Localized or narrow constituency fringe groups will probably continue to batter 
both the House and the Senate with their "better" versions of several contrived 
Staggers Act Issues that are unsupported by facts. Wise legislators will look beyond 
such versions to the bottom line. . . . Something has been done for the American 
farmer without a raid on the Federal Treasury. 



Statement of Edison Electric Institute 



INTRODUCTION 



The members of the Edison Electric Institute (EEI) appreciate the opportunity to 
submit this statement to address in some detail the impact of railroad transporta- 
tion rates on the principal shippers and users of coal, and the millions of consumers 
they serve. 

l^EI is the association of investor-owned electric utilities. Our members served 
96% of all customers served by the investor-owned segment of the industry. They 
generate approximately 75% of all the electricity us^ in this country and they 
serve, through either retail or wholesale electricity sales, 73% of all U.S. electric 
customers. 

Each of our nation's investor-owned utilities, all of which are subject to public 
service commission regulation, is under an affirmative obligation to purchase the 
least expensive reliable source of fuel that is avcdlable. We are under an obligation 
to try to minimize the cost of electricity to our customers. Thus, for a utility and its 
customers, the cost of coal delivered to our generating facilities is a very important 
cost. This cost is composed of both the minemouth price of the coal, which we pay to 
the coal producer pursuant to a coal purchase contract, and the cost of transporting 
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the ooal to our facilities, which we pay to raih-oads pursuant to either a tariff rate 
or a contract entered into between the utility and the railroad. In some cases, of 
course, ooal is delivered from mine to utility by a transportation mode other than 
rail. 

The total delivered cost of our coal is paid by the ratepayers either through a fuel 
cost adjustment clause billing component or as a cost recovery element in base 
rates. Public service conunissions do not allow utilities to make a profit on fuel 
costs. 

Our message has as its foundation the critical relationship between the nation's 
railroads and U.S. coal-burning utilities. This relationship is complicated by the fact 
that many ooal shippers and users have no alternative to coal hauling service by a 
single railroad — they are what Congress, in deliberations leading to enactment of 
the Staggers Rail Act of 1980, referred to as "captive shippers." Because the market- 

Elace provides no protection for such shippers, the Staggers Act provides that the 
Eiterstate Commerce Commission (ICC) shall assure that the railroad rates charged 
such shippers are "reaaoiiaible" , Through the adoption of a series of bad policies, the 
ICC has rendered virtually meaningless the Staggers Act ''captive shipper" protec- 
tions. In fact, since enactment of the Staggers Act, no coal snipper has won a rail 
rate case. ^ 

The relationship between coal users, consumers and the rcdlroads is out of bal- 
ance. When the marketplace forces the railroads to make wise and moderate pricing 
decisions, no harm is done. When the railroads possess monopoly power and make 
bad pricing judgments, or perceive their interests to be different from those of their 
customers, then neither the marketplace nor the present ICC regulatorv system pro- 
vides protection for coal shippers and their customers. We believe that Congress 
must act to put the ICC system back in balance by assuring that the captive shipper 
protections in the Staggers Act are implemented properly. 

THE railroads' POWER OVER UTILTTY COAL TRAFFIC 

Two facts must be kept firmly in mind as one examines the respective experiences 
of railroads and rail shippers under the ICC's regulatory policies over the past five 
years: (1) coal is the breiad-and-butter commodity for the msgor U.S. rcdlroads; and 
(2) electric utilities are by far the largest buvers and users of coal. This critical link 
between railroads and utilities provides the backdrop against which any serious dis- 
cussion of rail r^ulatory policy must take place. 

In 1984, electric utilities purchased over 700 million tons of coal, some 78% of the 
ooal produced in the United States that year. Of this amount, almost two-thirds — 
460 million tons — ^was transported to power plants by rcdl. Electric utilities incur 
approximatelv $5.5 billion in rcdl freignt charges each year, representing, on aver- 
age, 35% of the total delivered cost of coal for power generation.^ These real freight 
charges are paid by the utilities' ratepayers. 

The numbers are staggering from the railroads' side as well. Data developed by 
the ICC shows that coal ranks highest among the commodities carried by rail in 
terms of tonnage.' Since 1976, while the aggregate volume of all other commodities 
has declined, coal tonnage has risen steadily and significantly. 



' The AAR has indicated that there have been three cases since the Staggers Act was enacted 
in which rail rates have been found unreasonable by the ICC. The three cases are Docket No. 
37276 (Sub-No. 1), Coal, Wyoming to Redfield, Arkansas; Docket No. 37409, Aggregate Volume 
Rate On Coal, Acco, Utah to Moapa, Nevada; and No. 38566, Rates on Iron Ore To Escanaba, MI, 
Chicago and Northwestern. None of these cases have yet reached a final decision. Two of them, 
tiie Redfield and the Moapa cases, were rroalled from court appeals by the ICC on the grounds 
that they had been decided on pre-Staggers Act principles which were no longer valid. Both of 
these cases were recently reopened by the ICC for further consideration under the recently 
issued Coal Rate Guidelines. Although in both of these cases the ICC did find the challenged 
rates to be unreasonable, only in the Redfield case was the rate actually reduced, in the amount 
of 12 cents per ton. Seventeen months later the rate was increased once again. Reparations for 
past overcharges were also awarded in the Redfield case, but have never been paid by the rail- 
road. 

The Escanaba case, involving rates on iron ore, was decided on the basis that the rate in- 
crease being challenged was in violation of a letter agreement between the shipper and the rail- 
road. The syllabus of the ICC's printed decision indicates that its action in that case was to "en- 
force" a "contract" rate. Thus, this case was not decided in the traditional maximum rate rea- 
sonableness context. 

^ Actually, in many cases the cost of transportation as a percentage of delivered fuel cost is 
much higher, sometimes as high as 80%. 

3 In 1981 coal accounted for 34% of all tonnage. Source: "1981 Carload Waybill Statistics: Ter- 
ritorial Distribution, Traffic and Revenue bv Commodity Clasees," U.S. Department of Transpor- 
tation (Statement TD-1), Federal Railroad Administration, (Mfice of Finance and Operations. 
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Ck)al also provides the rcdlroads with the most profit of any commodity. Because 
most shipments move in highly efficient unit train and trainload hauls, variable 
costs of service per ton-mile * are less than half those of other commodities (43%), 
according to an EEI study ^ based upon data contsdned in the 1981 ICC One Percent 
Waybill Sample (the latest reliable date available according to the ICC).^ As a 
result, while the average operating margin of profit over costs for all commodities is 
22%, the margin doubles to 44% for coal.'' 

Coal's profitability to the railroads is directly attributable to its status as a com- 
modity that is largely captive to real service. Because of the volumes and distances 
involved, as well as the location of mines and power plants far from navigable wa- 
terwa3rs, rcdlroads in general face little competition from motor or water carriers in 
hauling coal to many utilities. Potentially competitive technology exists in the form 
of coal slurry pipelines, but extensive railroad land holdings and rights of way and 
the absence of federal eminent domain authority (due largely to rcdlraod loblmng 
efforts) have combined to keep coal pipelines on the drawing board and out of the 
transportation market. Finally, boiler design specifications and environmental and 
energy use regulations effectively preclude the substitution of oil or gas for coal- 
fired power, and in many cases even operate to tie a utility to a specific coal source. 

A study conducted for the ICC in 1982 ^ concluded that 53% of coal-buring utili- 
ties were effectively constrained from accessing competitive sources, railroads or 
modes in different geographic regions, a situation which was forecast to continue 
unabated well into the 1990's. A recent EEI survey found that approximately 64% 
of utility real co£d tonnage is captive to deliveir by a single railroad. The EEl coal 
profitability anal3rsis shows that the average revenue to variable cost ratio" for 
coal was approximately 180%. For all other commodities, the average ratio was 
128%. This disparity reflects the strong rail market power over coal transporta- 
tion.» 

Recently, the ICC indicated its belief that the actual percentage of coal-burning 
utilities that are real captive is small; somewhere on the order of 15-20%.^° Tliis 
figure is based upon two studies, one conducted by the I<X staff, and the other by 
the Reebie Associates consulting firm. Both studies, however, rely upon data bases 
or assumptions which dramatically skew the results, and grossly understate the 
problem of real captivity for utility coal shippers. 

The I<X study purported to compare railroad revenues from coal with rail service 
costs in an effort to determine how many coal rates were set at levels in excess of 
the revenue/cost ratio threshold for ICC jurisdiction — currently 180%. This "study," 
however, measured rail costs on the basic of total S3rstem averages — which reflect 
costs associated with movements of all sorts of commodities besides coal. Only a few 
of the adjustments to these costs routinely made and approved by the ICC in rail 
coal rate cases were made by the staff conducting the study. As already noted, the 
high degree of efficiency which characterizes utility coal shipments result in unit 
costs on this traffic that are approximately one-half of the average for all other rail 
traffic. In fcdling to make the adjustments typically applied to reflect this efficiency, 
the staff grossly overstated the relevant costs. The ratios calculated by the ICC — and 
thus its study results — bear little resemblance to the realities of utility coal ship- 
ments. 

The Reebie Study is based on several assumptions which essentially "assume 
away" the captive shipper problem.^' As acknowledge by the preparers, the Study 



^ A ton-mile is a measuring unit which describes the movement of one ton of traffic one mile. 

^ See "Coal Profitability Relative to Other Commodities," Edison Electric Institute, August, 
1985 ("Coal Profitability") at 3. 

^ Although the waybill sample for 1982 is available, as the Commission explained in its Janu- 
ary 25, 1986 decision in Ex Parte No. 399, Cost Recovery Percentage, there are certain problems 
with that analysis. Because of those problems, the ICC relied on the 1981 waybill sample in Ex 
Parte No. 399, at 3. 

' Coal Profitability, supra, at 3. Operating margin of profit is the difference between revenues 
and variable cost divided by revenues. This term is used since variable cost, as tetermined by 
the ICC, includes elements of what are generally considered to be fixed costs for most industries. 

* "An Analysis of Source or Geographic Competition for the Delivery of Steam Coal to Utili- 
ties," Contract No. ICC-82-M-1731-D, July 26, 1982. 

" Courts in antitrust cases have consistently held that the best indicator of market power is a 
firm's ability to set and maintain prices at supra-competitive levels. See, e.g., United States v. 
RI. duPont De Nemours & Co., 351 U.S. 377 (1956); United States v. Gnnnell Corp., 384 U.S. 563 
(1966). 

>® Ex Parte No. 347 (Sub-No. 1), Coal Rate Guidelines— Nationwide, Decision served September 
3, 1985 at 3. 

* * "Coal-Fired Utilities Dependency on Rail Carriers as a Transport Delivery Mode," Reebie 
Associates, September 27, 1984. 
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(a) did not take into account the existence of long-term coal supply contracts binding 
coal users to specific sources; (b) did not take environmental limitations on coal 
quality into account; (c) did not consider existing legal and/or social barriers to new 
railroad entry or existing railroad expansion; and (d) assumed that the Commission 
would make aggressive use of its power to order reciprocal switching or terminal 
trackage ri^^ts wherever necessary to permit alternative railroad access to coal 
sources and power plants. Having ''assumed away'* virtually all of the msgor im- 
pediments to expanded competitive access which exist in actual practice, it is a 
small wonder that the Rebbie Study was able to label a relatively small (13%) por- 
tion of utility coal shipments ''truly captive." 

Regardless of what the precise percentage of captive utility coal shippers may be, 
the i^dity is that many coal shipments for electric power generation are captive to 
individual railroads. This railroad market power rates on these shipments particu- 
larly susceptible to abuse, a point clearly recognized by Congress in the Staggers 
Rail Act of 1980 when it called for a balanced approach to reSl regulation and cre- 
ated spedal statutory protections for captive shippers. However, the experience 
since 1980 has been marked by repeated failures on the part of the ICC to strike the 
proper balance. It is for this reason, and out of the frustration borne by captive 
shippers under the current regulatory regime, that we seek Congressional action. 

THE ice's IMPLEMENTATION OF THE STAGGERS ACT HAS PREVENTED CAPTIVE COAL 
SmPPEES FROM RECEIVING THE EQUITABLE TREATMENT CONGRESS INTENDED 

Ehreryone who participated in the long and sometimes arduous legislative effort 
that went into the Stagers Rail Act of 1980 recognized that the final legislation 
represented a compromise of competing interests. The central compromise that 
made Staggers possible was in the area of rcdl rates. Congress recognized that rail- 
roads needed the opportunity to generate sufficient revenues to achieve financial 
stability. Congress also recognized that captive rcdl shippers in general, and captive 
coal sMppers in particular, should not be forced to pay excessive freight rates to 
railroads. In crafting the Staggers Act, Congress carefully sought to balance these 
two policy concerns. However, in implementing the Staggers Rail Act, the ICC has 
undermined the legislative balance built into this law by its decisions in a series of 
rulemaking proceedings which have ignored, eliminated, or severely curtailed the 
protections Congress sought to accord captive coal shippers. 

Congressional Concern For Captive Shippers 

Congress adopted as a Staggers Act policy goal: "to provide a regulatory process 
that balances the needs of railroads, shippers, and the public." ^^ Insofar as rail 
ratemaking was concerned. Congress stat^ that the ICC should act "to foster sound 
economic conditions in transportation" while, at the same time, act "to maintsdn 
reasonable rates where there is an absence of effective competition." ^^ 

Maintenance of fair transportation rates on coal traffic was of particular concern 
to Congress. Congress considered coal traffic to be the prime example of a commodi- 
ty over which railroads possess market dominance, and cautioned that rcdlroads 
should not be permitted to meet a disproportionate share of their revenue needs by 
charging excessive rates on coal tr£^c. Ab stated by the Senate Commerce Commit- 
tee concerning its version of the Staggers Act: 

This bill provides continued protection for shippers where such protection is nec- 
essary in the public interest. The [Senate] Committee [on Commerce, Science and 
Transportation] expects this protection to be utilized by the Commission to prevent 
extensive cross-sul^idization or an excessive contribution from captive traf&c. The 
rates on coal are of particular concern in view of the many substantial increases im- 
posed on this traffic in the last several years. While recognizing that not all traffic 
can be transported at a fully allocated cost level due to competitive considerations, 
it is the Committee's intent that the Commission play an active role in insuring 
that such trafHc bears its fair share of costs and that higher rated captive traffic is 
not unduly burdened. (Emphasis added).** 

The Staggers Act Conference Report also emphasized Congress' special concern 
for co£d: 

The Conferees intend that this [rail transportation] policy include the encourage- 
ment and promotion of the transportation of coal by rail in accordance with the ob- 



»2 Staggers Rail Act of 1980, P.L. No. 96-448, § 3, 94 Stat. 1895, 1897 (October 14, 1980). 
»3 Id. riOl(a), 94 Stat. 1897, codified at 49 U.S.C. § 10101a(5) and (6). 
»* S. Rep. No. 96-470, 96th Cong. Ist Sess. 7 (1979). 
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jective of energy independence at rates which do not exceed a reasonable maximum 
where there is an absence of effective competition.** 

Indeed, the Staggers Act was a compromise which passed solely because of assur- 
ances built into the structure and policies of the legislation, that regulation would 
be maintained where marketplace competition was insufficient to protect captive 
shippers and the public from abusive practices by the railroads. As stated by Con- 
gr^man Rahall, author of a key compromise amendment which encdbled the legis- 
lation to pass: 

rM]y involvement in the real legislation now before the House was to assure that a 
balance was struck, a balance which would allow carriers to achieve adequate reve- 
nues while providing protection for captive shippers against unjustifiably high rail 
rates. I believe this balance has been struck and urge support for the Conference 
Report. >« 

The legislative balance of shipper and railroad interests incorporated into the 
Staggers Act has been acknowledged repeatedly by reviewing courts in post-Staggers 
Act cases construing the Act.*^ Perhaps the b€»t judicial expression of me balancing 
of interests that lies at the heart of tne Staggers Act was provided in a recent deci- 
sion by the D.C. Circuit overturning the ICCfs decision to deregulate rcdl transporta- 
tion of export coal: 

The Staggers Act was not, however, a simple deregulation of the railroad indus- 
try. Instead, it was a simultaneous recognition of two conditions. On the one hand, 
Confess recognized that in lai^e parts of the rail industry heavily regulated rail 
earners faced competitive conditions. In many cases these carriers competed witii 
other modes of transportation which were unregulated and therefore able to be 
more innovative and flexible. Congress found that too often the ICC's regulatory 
framework had become an unnecessary and crippling burden on the rail industry, 
and was an impediment to the industiys ability to attract the capital necessary to 
meet the nation's future needs. On the other hand. Congress recognized that some- 
times competition would be insufficient to protect the legitimate interests of ship- 
pers, small carriers, and the public, and thus that fiill der^ulation of the industry 
was unjustified by industry conditions. The legislation that eventually became the 
Staggers Act was subject to significant modification during floor debate, with many 
of the successful amendments supported by ladslators who feared that the bills that 
emerged from the committees might not anord adequate protection to shippers 
where they might otherwise suffer from abuses of market power. The resulting Act 
was a compromise that enjoyed overwhelming support. Although the legislation was 
without doubt a significant reduction in railroad regulation, as this court has said, 
"The legislation * * * did not strip the Commission of its power and duty to protect 
shippers from the imreasonably high rates of carriers with market dominance." 
Burlington Northern Inc. v. United States, 661 F.2d 964, 973 (D.C. Qr. 1981). Both 
before an after the amendments the bills' sponsors agreed that the underlying ap- 
proach of the legislation was to move toward much greater reliance on market 
forces rather than regulation to govern rail carriage, but to temper that move with 
a policy of retaining regulation where the market would be insufficient to protect 
shippers and the public from abusive rcdlroad practices. 

Coal Exporters Ass'n v. United States, 745 F.2d 76, 81 (D.C. Cir. 1984) (footnotes 
omitted), cert, denied, 53 U.S.L.W. 3772. 

In short, the text of the Staggers Act and its legislative history emphasize that 
the ICC must consider and balance the interests of captive coal shippers in its repi- 
latory actions. Despite this clear intent, the ICC has not accomplished the balancing 
task Congress intended it to pursue. 

The ICCs Failure To Protect Captive Coal Shippers 

The Staggers Rail Act provides that a captive shipper who is concerned about a 
railroad rate may petition, the Commission to have the reasoimbleness of the rate 
abjudicated. Prior ICC approval of rcdl rates is not required under the Staggers Act. 



>» H.R. Conf Rep. No. 96-1430, 96th Cong., 2d Seas. 80 (1980). The importance of coal to Con- 
gress is underscored by the fact that the quoted language was the only substantive comment in 
the Conference Report on the rail transportation policy m section 10101a. 

>• 126 Cong. Rec. H10086-87 (daily ed., Sept. 30, 1980). 

" See e.g.; Burlington Northern, Inc. v. United States, 661 F.2d 964, 973, (D.C. Cir. 1981); Cleve- 
land-Cliffs Iron Co. V. ICC, 664 F.2d 568, 587 (6th Cir. 1981); Iowa Public Service Co. y. ICQ 64S 
F.2d 542, 548 (8th Cir. 1981); Union Pacific R.R. v. United States, 637 F.2d 764, 767 (10th Cir. 
1981); Celanese Chemical Co. v. United States, 632 F.2d 568, 577 (5th Or. 1981) cert, denied Atch- 
ison, Topeka & Santa Fe R. Co. v. United States 453 U.S. 950 1981). 
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Rather, the raUroed eftabluhes the rate by fUing a tariff rate for the shipper in 
question. In certain very limited drcumstanoee, the Commiesion does have the 
power to suspend a filed rate prior to its going into effect and start an investigation 
into its reasonablenoso, but the IOC has only used this power in very rare circum- 
stances since 1980. As a rule, therefore, if the shipper believes the rate is excessive, 
the shipper must petition the ICC for relief once tne rate has become effective. 

The snipper must first prove that it is a ''captive shipper" under the terms of the 
Act by provinff (1) that its rate exceeds a jurisdictional threshold and (2) that the 
shipper is sulgect to railroad "market dominance". Market dominance means that 
the shinier has no efiective alternative but to ship the commodity in question via 
the railroadCs) chazginf^ the challenged rate. Having proved that it quiedifies as a 
captive shipper, the shipper, not the railroad, must then carry the burden of proof 
as to the reasonableness or unreasonableness of the rate. Determination of rate un- 
reasonableness involves the "revenue adequacy" test and the "rate reasonableness" 
test The proceedings in which the Commission developed these tests, therefore, are 
pivotal to each individual cajitive shipper rate case. 

Four rulemaking procejBdings are particularly illustrative of the ICC's failure to 
implmient congressional intent regaixiing the protection of captive shippers. Each of 
these is addressed in turn. 

L The Revenue Adequacy Proceeding (Ex Parte No. 393)^ » 
Using standards developed in Ex Parte No. 393, the ICC has determined that 
every Qass I railroad in tne United States is "revenue inadeouate." ^^ In order for 
the railroad industrv to obtain "revenue adequacy" as defined by the ICC, billions of 
dollars in additional freight revenues must be contributed to the railroad system by 
shippers. 

This situation is devastating to captive shippers because in every case where rail 
rates are challenged as being unreasonably high, the involved railroads refer to the 
massive influx dr dollars the ICC has declared the rcdlroads need in order to be 
"revenue adequate" as a justification for charging monopoly rates on captive traffic. 
Such arguments have been verv successful, and the Commission has constantly re- 
ferred to the need of individual railroculs to achieve revenue adequacy as the over- 
riding consideration justifying extremely high rates on captive coal traffic.'^ 

The lOCs view of the nnancial needs and revenue adequacy of the nation's rail- 
roads has eliminated the balance between railroad revenue needs and individual 
rate reasoimbleness requirements which Congress sought to foster in the Staggers 
Act In order to fiilly understand this problem, it is necessary first to understand 
why the concept of revenue adequacy is so crucial to the correct working of the 
Staggers Act; to understand the key errors in the ICC's decision in Ex Parte No. 
393; and finally to understand the substantial public criticism of the ICC's misguid- 
ed standards. 

(a) The Importance of the Revenue Adequacy Concept in the Staggers Act 
The Staggers Act retained the "revenue adequacy" standards initially set forth in 
the Railroad Revitalization and Regulatory Reform Act of 1976.^^ Pursuant to these 
4-R Act provisions, the ICC is called upon to analyze relevant railroad financial 
data to determine which railroads are financiaUy soimd or "revenue adequate" and 
which railroads are not financiallv sound, i.e. those which were found to be "reve- 
nue inadequate." In 1978, the ICC established regulatory standards and procedures 
for measuring railroad revenue adequacy. ^^ In tbis decision, the ICC determined 
that it would look at "all pertinent financial indicators" to judge the financial 
strength and revenue posture of individual railroads. Using this approach, the ICC 
found in 1979 that 11 of the 31 Class I railroads enjoyed adequate revenues based 
upon data for calendar years 1975 through 1977.^8 



^•Ex Parte No. 393, Standards for Railroad Revenue Adequacy, 45 Fed. Reg. 80150 (Dec. 3, 
1980) (Notice of Proposed Rulemaking); 364 I.C.C. 803 (1981) (final decision). 

^^See e.g., Ex Parte No. 457, Railroad Revenue Adequacy— 1983 Determination (Decision 
served Jan. 4, 1985) ("the Commission has now determined that none of the 32 Class I carriers 
are revenue adequate." Id. at Sheet 1). 

«oSee e.g., Potomac Electric Power Co. v. Consolidated Rail Corp., 367 I.C.C. 532, 537. The 
ICCs specmc rail rate reasonableness policies axe discussed later in this statement, but it must 
be noted from the outset that the Commission's views concerning railroad revenue adequacy lie 
at the heart of its rate reasonableness policies. 

'^ Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210, 90 Stat. 31 
(1976) (hereinafter cited as "4-R Act'), and currently codified at 49 U.S.C. § 10704(aX2). 

"Ex Parte No. 888, Standards and Procedures for the Establishment of Adequate Revenue 
Levels, 358 1.C.C. 844, modified, 359 I.C.C. 270 (1978). 

'*Ex Parte No. 358, Adequacy of Railroad Revenue (1978 Determination), 362 I.C.C. 198 (1979). 
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Despite urgings from the Nation's railroads during the Staggers Act debate that 
the Commission was improperly measuring railroad revenue adequacy, Congress re- 
fused to change the dennition of revenue adequacy set forth in the 4-R Act. Con- 
gress did, however, direct the ICC to make revenue adequacy determinations each 
ye€U'.** 

The Staggers Act also made structural changes in the Interstate Commerce Act 
designed to give revenue inadequate rcdlroads greater rate freedoms than revenue 
adequate railroads. Thus, Congress specifically required that the ICC consider its 
revenue adequacy findings in individual rate cases (Staggers Act §201, 94 Stat. 
1899); required the ICC to give "due consideration" to a rcdlroad's revenue adequacy 
status in determining whether the railroad could use the 6% zone of rate flexibilil^r 
applicable from October 1, 1980 through October 1, 1984 (id. § 203(a), 94 Stat. 
1903); ^^ precluded revenue adequate rculroads from using the rate freedoms under 
the 4% rate flexibility zone commencing in October 1, 1984 (id. § 203(a), 94 Stat. 
1902); and required the Commission to take into accoimt the revenue adequa(r^ of a 
rcdlroad in connection with the rate surcharge provisions set forth in Section 217 of 
the Staggers Act.^* As a result, revenue adequacy determinations may directly 
fi^ect rates to captive shippers, but should have no effect upon rates for shippers 
with competitive alternatives. For this reason, the regulation function of the reve- 
nue adequacy determination is comparable to the function utility regulatory com- 
missions accomplish when identifying revenue requirements for the companies they 
regulate. 

Given the contexts in which the revenue adequacy concept is employed in the 
Staggers Act and in the ICC's decisions construing that Act, it is of fundamental 
importance that the standards used to determine a railroad's revenue adequacy 
comport with financial reality. To the extent that the ICC declares to be revenue 
inadequate when in reality it is not, the entire structure of the ratemaking provi- 
sions in the Staggers Act is completely skewed. This is precisely what has happened 
through the ICCs Ex Parte No. 383 decision. 

(b) The Commission's Ex Parte No. 393 Decision 

Soon after the Staggers Act was passed, the ICC initiated a rulemaking proceed- 
ing for purposes of 'Tevising" the standards it had previously used for purposes of 
making revenue adequacy determinations. In this proceeding the Commission decid- 
ed to determine rail revenue adequacy based solely upon a railroad's return on its 
net investment base.^^ 

Using this criterion, the (Ik)mmission has determined that none of the nation's 
Class I railroads are "revenue adequate" and that the "revenue shortfall" (the dif- 
ference between the amounts of money the railroads need to receive to be revenue 
adequate and the amount they currently are receiving) amounts to several billion 
dollars. 2® 

While the ICC revenue adequacy standards use financial terminology similar to 
that used by the financial community and other regulatory agencies in evaluating, 
for example, the financial health of electric utilities, the actual reg[ulatory precepts 
used are far different from those generally applied to regulated utilities — and elec- 
tric utilities in particular. As stated by Dr. Wesley H. Long, District of Columbia 
Public Service (Commissioner and Clhairman of the National Association of Regula- 
tory Utility Ck)mmissioners' (NARUC) Subcommittee on the Staggers Act Implemen- 
tation: 

The ICC's methods result in overstated costs and understated returns on the rail- 
roads' investment. The end result is that rail freight customers, especially those, 



"Staggers Act §205(bX2), 94 Stat. 1906, codified at 49 U.S.C. § 10704(a) (3), (4). 

" Under Section 203(a) of the Act (codified at 49 U.S.C. § 10707a (c) and (d)), Congress estab- 
lished "zones of flexibility" with respect to rates. Between October 1, 1980 and September 30, 
1984, railroads were permitted to t£ike annual rate increases of up to 6%, after inflation. As of 
October 1, 1984, the flexibility zone was reduced to 4% per year, and is only available to reve- 
nue inadequate ccm^ers. Rate increases within the zone cannot be suspended by the ICC prior to 
their effectiveness, and can only be investigated on the Commission's own initiative under limit- 
ed circumstances. A shipper, however, can still flle a complaint challenging the reasonableness 
of a rate as augmented bv an increase within the flexibility zone. 

*• Section 217 of the Act gave railroad parties to joint rates the power to impose unilateral 
surcharges on their portion of the joint rate without the necessarv concurrence of other connect- 
ing carriers. This mechanism was designed to allow railroads with disproportionately low shares 
of loint rates to increase their revenue without having to convince the other participants to 
either raise the entire rate or reduce their own shares. The surcharge power expired on October 
1, 1984. 

«' Ex Parte No. 393, Standards for Railroad Revenue Adequacy, 364 I.C.C. 803 (1981). 

** Ex Parte No. 457, supra, note 1. 
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such as coal shippers, having no other practical means to transport their freight, 
are burdened with excessive transportation costs. Such costs are passed on to the 
consuming public in the form of higher rates for electricity and other goods or com- 
modities. 

The ICC substantially increases railroad revenue adequacy requirements in a 
number of wa3rs. For example, in making revenue adequacy determinations the ICC: 

Includes the current market cost of debt rather than the generally lower contrac- 
tual cost of debt which the railroads actually pay; 

Permits the rcdlroads to earn a return on deferred taxes as part of their invest- 
ment base. Although these funds are acquired without cost to the rcdlroads, they are 
treated as though costs were incurred. The result is that rcdlroad revenue adequacy 
requirements are increased; 

Determines railroad debt«quity ratios on the basis of current market rather than 
actually incurred costs and makes no judgment as to the prudence of the railroads' 
capital structure; and 

Fails, by its own admission, to include all railroad related investments, revenues 
and expenses in the determination. 

In the words of an ICC Administrative Law Judge: ''Using the present method of 
arriving at a finding as to which carriers are revenue adequate it will be difficult if 
not impossible for any carrier to be considered revenue adequate." ^^ In essence, the 
methodology for measuring railroad financial health as defined by the ICC is unique 
and not consistent with methods applied by other utility regulatory commissions. 

If practices generally applied by utility regulatory commissions were used, a far 
more realistic view of the railroads' economic health would emerge. Under the cur- 
rent ICC standards, these railroads will continue to fall far short of revenue adequa- 
cy for years to come. 

(c) Public acknowledgement of the ICC*8 revenue adequacy errors 

Perhaps the best example of the problem with the ICC's current revenue adequa- 
cy standards involves the Norfolk Southern Corporation. The Norfolk Southern con- 
trols the Norfolk & Western and Southern Railways, from which it derives approxi- 
mately 90% of its revenues. Both of these railroads have been determined to be rev- 
enue inadequate by the ICC because their "rates of return" on net investment, as 
calculated by the ICC in their most recent determination, are less than 5.4% — sub- 
stantially below the 15.3% return the ICC has established as the minimum needed 
to achieve revenue adequacy. However, the Department of Transportation has 
chosen the Norfolk Southern as its candidate to purchase Conrail — at a cost of $1.2 
billion— specifically because of its vibrant financial health and prospects for long- 
term profitability. 

It is clear that the ICC's standards for determining railroad revenue adequacy are 
improper. The standards significantly overstate the sums of money that railroads 
need to be revenue adequate. Because of the importance of the revenue adequacy 
concept in the overall construction of the Staggers Act, the ICC's flawed implemen- 
tation of this statutory standard has undercut the entire statutory scheme. 

(d) Proposed revisions to revenue adequacy standards 

The ICC now has under consideration new revenue adequacy standards which it 
proposed in 1983.^^ Rather than making the ICC's approach more consistent with 
that of other regulatory agencies, however, these proposed new standards would ob- 
scure rcdlroad financial health even further. The most consequential of the new pro- 
posals would value the railroads' investment base on the basis of current cost rather 
than original cost. (It is unclear whether the ICC would apply reproduction or re- 
placement cost.) Adoption of this methodology would by itself increase the railroad 
industiys revenue "needs" very substantially. 

2. The Coal Rate Guidelines Proceeding, (Ex Parte No. 3^7 (Sub-No. 1)^^ 
The Coal Rate Guidelines proceeding was begun in 1978 to establish ratemaking 
standards to apply in individual coal rate cases at the ICC. The final guidelines 



*• No. 37854S, Consumers Power Company v. Norfolk & Western Ry. Co., Decision served Janu- 
ary 18, 1984. 

30 Ex Parte No. 393 (Sub-No. 1), Standards For Railroad Revenue Adequacy, Decision served 
March 9, 1983. 

'* Commenced as Ex Parte No. 347, Western Coal Investigation — Guidelines for Railroad Rate 
Structure (notice served May 11, 1978); Ex Parte No. 347 (Sub-No. 1), Coal Rate Guidelines— 
Nationwide (Decision served Sept. 3, 1985) (Final decision). 
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were issued in this proceeding on September 3, 1985 — some seven years after the 
proceeding was initiated. During this seven year period, numerous individual rate 
cases were heard by the IOC, which were decided using various ''interim" ratemak- 
ing standards. Significantly, since the passage of the Staggers Act in 1980 no coal 
shipper has realized a permanent reduction in its rail rate.^^ 

Indeed, rate case abjudication before the IOC is so one-sided (i.e, the shipper loses) 
that one of the ICC's Administrative Law Judges (ALJ) took the extraordinary 
action, in a published opinion, of telling shippers not to bring cases before the ICC 
because, regardless of the merits of the shipper's case, the ICC would never grant 
any relief to shippers. As stated by ALJ Hopkins: 

While it might again be tilting at windmills, it appears to this Administrative 
Law Judge that the complainants are wasting an enormous amount of time, energy 
and money, proceeding with these cases before a Commission that has clearly shown 
that it is unable or imwilling to find a complained of rail rate to be above a maxi- 
miun reasonable level where a carrier is not revenue adequate. The question as to 
what aspects go into deciding revenue adequacy is another matter. The Staggers Act 
as presently construed, even though on an mterim basis, without Congressional 
changes and with a Commission as presently constituted, leaves no hope for com- 
plcdnant shippers.'^ 

While the Commission's new Coal Rate Guideline purport to balance the interests 
of railroads, shippers and the general public, they do not provide meaningful protec- 
tion for captive snippers as required by the Staggers Act. The IOC has adopted what 
it terms the "constrained market pricing methodology." This methodol^;y contains 
four purported "constraints" on railroad pricing of captive trafGc: the Stend-Alone 
Cost Constridnt, the Revenue Adequacy Constraint, the Management Efficiency 
Constraint, and the Phase-in Constrsdnt. An analysis of each of these constraints 
and their principal defects follows. 

(a) The Stand-Alone Cost Constraint 

Under this "constraint," a shipper must prove that a rate is unreasonable by 
proving that it is higher than the cost the shipper would have to pay to provide the 
same service itself, or to obtsdn the same service from a hypothetical alternative 
transportation source. Since a stand-alone railroad hauling only the traffic of the 
complaining shipper will be astronomically expensive, a shipper first will have to 
analyze what other traffic also could be carried by the stand-alone railroad. Next, it 
will have to determine what rcdl plant Qand for rightof-way, rails, ties, bridges, 
road crossings, maintenance facilities, signalling systems, etc.) and equipment (loco- 
motives, cars, maintenance equipment, etc.) would be required to handle the defined 
traf^c base. In order to make this determination, it also will be necessary for the 
shipper to work out an operating plan and define the labor force for the stand-alone 
railroad, since the manner of operation will dictate other requirements. For exam- 
ple, the amount of rail maintenance equipment required will depend upon the 
number of maintenance districts the stand-alone railroad will have and the number 
of maintenance employees in each district. 

Once the operating plan, labor force, railroad plant and equipment requirements 
for the theoretical railroad have been established, the shipper must then demon- 
strate what the cost of this entire enterprise would be. The final step would be for 
the shipper to show what portion of the cost of the stand-alone railroad should be 
borne by each segment of the traffic it would carry. All of this anal3rsis must be 
conducted on the wholly theoretical proposition that a stand alone transportation 
alternative could somehow be possible, although in the real world numerous factors 
may rule out construction of alternative transportation systems regardless of eco- 
nomic considerations. Operating on this theoretical level necessarily entails tremen- 
dous uncertainty and speculation and presents fertile ground for dispute between 
the parties in a context where "real" facts may provide the Commission little basis 
for resolving issues. 

The shipper bears the burden of proof with regard to each and every element of 
this exercise of establishing the traffic base, plant and equipment requirements, op- 
erating parameters and labor requirements, costs and demand-based rate structure 
for the m3rthical stand-alone railroad. If the Commission should find that the rate 



^^ In a very few instances, an initial determination of unreasonableness has been made by an 
ALJ. In each, however, either the filing of an appeal by the railroads followed by an ICC order 
to hold the case in abeyance, or some other development has prevented the ALJ order from ever 
taking effect. 

'« Docket No. 378538, Consumers Power Co. v. Missouri Pacific Railroad Co., Decision served 
Jan. 18, 1984, at 8. 
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which the shimier's trafiBc would have to pi^ to move on the stand-aloiie raUroad is 
leas than the rate being chaUenged, the decnioD gtates that "we will take ^ivhatever 
action is a ppr o priate, based upon the nature and extent of the vic^ation shown, to 
afford reli^to the complaining shipper and to promote proper pricing by the carri- 
er." " 

In order to make the detailed evidentiary showings required to attempt to satisfy 
the requirements for a stand-alone cost analysis, a shipjper must retain witnesses 
with expertise in at least the following areas: railway engineering, signalling sys- 
tems, train operations, equipment maintenanoe, maintenance-of-way, railroad ac- 
counting, econcMnics, and costing, as wril as nprnkimd counsel Tliis team of experts 
must then devote a massive amount of time to (a) efforts to obtain information nec- 
essary to conduct the required analysis, much of vdiich is in the sole possession of 
the railroad and must be sou^t throu^ the Commission's discovenr procedures, (b) 
conduct and presen t the requisite anidyais, (c) respond to railroad attacks on the 
analysis, and (d) dissect the counter stand-akme analysis which will ordinarily be 
presented by the railroad, in order to demonstrate its deficiencies. In short, the 
stand-alone cost ccmstraint is, at best, a witherin^y complex undertaking, entailing 
a massive amount of effort and tremendous expense. For this reason alone, it is to- 
tally out of the question as a meaningful "remedjr" for most captive rail shippers. 
Even for those few 8him>erB ^i^ may be able to afford to pursue a stand-alone cost 
case, under this type of analysiB only shippers ^i^ are moving very laige volumes 
of traffic for long periods of time over \nffi density rail lines where a laige percent- 
age of the traffic is coal or other bulk comnxxlities will haver any faint hope of db- 
taining relief 

Not only is the stand alone cost concept unworiLable in practice, it is also inappro- 
priate as a measure of rate reasonableness. Since stand alone cost represents tiie 
level at which shippers could provide the service themselves, it produces a price 
level that even a mimopolist could not charge without losing the traffic. The stand 
alone price is, in effect, the maximum price which could be chaiged by a profit- 
maximizing monopolist It is indefensible for the Conmiission to adopt, as a "reason- 
able" rate the monopoly price. 

(b) The Revenue Adequacy Constraint 

As spelled out in the Commission's Guidelines, the revenue adequacy constraint 
dictates that "captive shippers should not be required to continue to pay differen- 
tially higher rates than other shippers when some or all of that differential is no 
longer necessary to ensure a financiallv sound carrier capable ^ meeting its current 
and future service needs." (Jd. at 18.) Apparentlv, the only way this constraint could 
be used to show an individual rate to be too high would tie for a shipper to establish 
(a) that the railroad involved is revenue adequate, and (b) that the degree of differ- 
ential pricing reflected in the challenged rate is not necessary for the railroad to 
remain revenue adequate. 

As to the first element of this showing, the Guidelines make it clecu* that existing 
revenue adequacy standards will apply. Further, thev stress that revenue adequacy 
is a long-term concept, and that the fact that a railroad may have adequate reve- 
nues for one or more years does not establish that it has "achieved" revenue ade- 
quacy. The Commission specificaUy declined to decide that period of time it may be 
appropriate to focus upon in determining revenue adequacy, leaving that for case- 
bv-case determination. As to the second element of the showing required to invoke 
the revenue adequacy constraint, the Commission gives no indication of how it 
might be satisfied. 

llie Commission's failure to make any attempt to explain how a shipper might 
resort to this constraint is entirely understandable given the fact that imder the 
current revenue adequacy standards, it is unlikely that any railroad will be found to 
have adequate revenues at any point in the reasonably foreseeable future. Despite 
the widely-acknowledged and well-documented disparity between the assessments of 
the railroads' financial health imder the Commission's revenue adequacy standards 
and in the real world, the Commission, in the Coal Rate Guidelines decision, reaf- 
firms its standards as representing "a reasonable level of profitability for a healthy 
carrier." Until realistic standards of revenue adequacy are employed, the revenue 
adequacy constraint is utterly useless. 

(c) The Management Efficiency Constraint 

The stated purpose of the management efficiency constraint is to protect captive 
coal shippers from bearing the costs of demonstrated rsdlroad inetnciencies. The 



«* Ex Parte No. 347 (Sub-No. 1), supra, at X 
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first step in conducting this analjrsis is to define the extent of a railroad's revenue 
need shortfall, namely the difference between its actual revenues and the level of 
revenues deemed to be adquate under the Commission's revenue adequacy stand- 
ards. This revenue shortfsdl can then be reduced by the amounts of revenue losses 
or avoidable costs which the shipper can demonstrate are attributable to the rail- 
road's inefficiency. 

The Commission identifies three tjrpes of rcdlroad inefficiencies which may be 
analyzed: operating inefficiencies, plant inefficiencies, and pricing inef^ciencies. The 
decision does not elaborate on operating inefficiencies, but presumably an example 
might be a demonstration that a railroad makes a standard practice of using five 
locomotives to move a train where three would suffice. Presumably the cost associ- 
ated with the use of the two unneeded locomotives would be disallowed in determin- 
ing the railroad's revenue adequacy. 

Because the rate of return required for revenue adequacy under the ICC stand- 
ards assumes that all assets in the railroad's investment base are fully productive, 
the Commission sa3rs that if a shipper can establish that specific rail assets do not 
need to be maintained or replaced, the railroad's revenue shortfall will be reduced 
to eliminate some portion of the return on such assets. The Commisison establishes 
long-run marginal costs as the standard for determining whether assets are capable 
of e€U'ning a return sufficient to warrant their replacement.^* 

The anal3rsis concerning pricing inefRciencies is performed on both a short-run 
and a long-run basis. In the short-run anal3rsis, the shipper may attempt to demon- 
strate that the rcdlroad is losing money by hauling trcdfic at rates which are less 
than the short-run marginal costs for the traffic. The long-run analysis is the same 
as that required in examining plant inefficiencies, i.e., long-run marginal costs. In 
order to develop the evidence necessary to make the necessary evidentiary showings 
concerning either plant or pricing inefficiencies, the shipper must conduct a cost 
analysis of the rcdlroad's entire traffic base in order to identify traffic which may be 
moving at rates below either short-run or long-rim marginal costs. 

Any revenue losses or avoidable costs which the shipper can establish are attrib- 
utable to railroad inefficiency will be deducted from the railroad's revenue shortfall. 
Once the ''corrected shortfall" has been established in this fashion, the shipper will 
be required to demonstrate that the level of differential pricing cont£dned in the 
rate under challenge is more than the amount of the railroad's revenue needs which 
properly can be allocated to its traffic under Ramsey Pricing principles. ^^ To make 
this showing, the shipper must analyze the demand characteristics of all the rail- 
road's traffic in order to determine its appropriate "share" of the railroad's revenue 
needs. 

The complexity, difficulty, and expense of the stand-alone cost analysis are 
dwarfed in comparison to the effort a shipper must undertake in order to pursue 
the management efficiency anal3rsis. In order to determine whether a railroad's rev- 
enue shortfall is attributable, in part, to operating inefficiences, the shipper must (a) 
analyze the railroad's operations to examine their efficiency; (b) conduct a cost anal- 
3rsis of all the railroad's traffic in order to determine what traffic might be moving 
at rates which are (i) less than short-run marginal costs, or (ii) less than long-run 
marginal costs; and (c) scrutinize the assets in the rsdlroad's investment b£ise in an 
effort to identify those assets which long-run marginal cost anal3rsi8 indicates have 
lost all or part of their capacity to earn a fair return. Each of these steps individual- 
ly is a massive undertaking. Each requires anal3rsis of tremendous amounts of infor- 
mation, most of which is in the exclusive possession of the railroad, and therefore 
must be sought through the discovery process. In the past, the Commission has re- 
fused to compel the railroads to provide much of the information required. In the 
Coal Rate Guidelines decision it purports to recognize that extensive discovery will 
be required to litigate a case imder its new guidelines, but at the same time it ap- 
pears to impoHse requirements of speciAcity with regard to data and information 
sought to be discovered which may prove impossible to satisfy. 



ss "Our LRMC test simply recognizes that a carrier may have excess facilities that will prob- 
ably not be replaced. Hence, the carrier has no need for funds to replace them." Ex Parte Na 
347 (Sub-No. 1), supra, at 22, note 45. 

^^ Ramsey Pricing is a method of differential pricing long advocated by the railroads. Under 
Ramsey Pricing, each rate contains a mark-up over long run marginal costs in order to cover a 
portion of what are determined to be "attributable" costs (in this case, the railroad's revenue 
shortfall). The unattributable costs are allocated among all rail customers in inverse relation to 
their demand elasticity. Under Ramsey Pricing, the more captive a shipper is and the less able 
he is to vary his demand for rail service, the greater the contribution to revenue adequacy he is 
required to make. In essence, Ramsey Pricing is "what the market will bear" pricing. 
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Once a shipper has completed the managment efficiency analysis, as daunting as 
that undertaking is, it faces an even more difficult task, namely conducting a 
Ramsey Pricing anal3rsis of the railroad's entire traffic base in an effort to demon- 
strate that its rate exceeds the ''Ramsey optimal rate'' (Ex Parte No. 347 (Sub-No. 1) 
at 26). In order to conduct this anahrsis, the shipper must present evidence concern- 
ing the demand elasticities of all of the railroad s traffic. The Commission has con- 
sistently rejected, in the past, the railroads' efforts to impose such a requirement on 
shippers, because it has recognized the total impracticability of such a requirement. 

"Rie cumulative effect of the burdens associated with an effort to develop a case 
under the management efficiency constraints is to render it entirely illusory as a 
remedy. The Commission has constructed an elaborate theoretical system which 
cannot practically be implemented. Since the shipper bears the burden of proof, the 
unworkabiUty of the S3rstem translates into a guaranteed loss for the shipper and 
victory for the railroad. 

(d) The Phase-In Constraint 
The final constraint under the Commission's Guidelines is that the Commission 
may require that aerate increase found to be lawful under the stand-alone cost, reve- 
nue adequacy, and management inefficiency analyses only be allowed to take effect 
in stages over some prescribed period of time in order to avoid ''severe economic 
dislocations." The necessity for a phase-in and the type of phase-in which might be 
required is a matter left for case-by-case determination. 

• *«««« ft 

Viewed in their most favorable light, the (Ik)mmission's Coal Rate Guidelines fail 
to provide any meaningful measure of protection for the vast majority of captive 
rail shippers. In this regard, it should be recognized that all indications are that this 
same ratemaking methodology soon will be applied to commodities other than coal. 

S. The Market Dominance Proceedings (Ex Parte No. 320 (Suh-Nos. 2 and S) 

"Market dominance" is a concept central to the ICC'sjurisdiction over rate rea- 
sonableness. Under the Interstate Commerce Act, the ICC has jurisdiction to deter- 
mine whether a rcdl rate is unreasonably high only in those instances where the 
involved railroad possesses "market dominance" over the transportation to which 
the rate applies. 

The market dominance standard was added to the Interstate Comxaerce Act by 
the 4-R Act. In October of 1976, the ICC promulgated rules for determining rcdlroad 
market dominance.'^ These rules defined the relevant market for market domi- 
nance purposes as the market for transportation services between the origin and 
destination of the involved traffic, and established three fact patterns that gave rise 
to a rebuttable presumption of radlraod market dominance: (i) where the proponent 
railroad handled 70% of or more of the involved traffic during the preceeding ^ears; 
(ii) where the rate in issue exceeded the variable cost of providing the service by 
60% or more; or (iii) where the affected shipper had made a substantial investment 
in rail related equipment and facilities. 

In the Staggers Act, (Ik)ngress amended the 4-R Act market dominance provisions 
bv adding a jurisdictional threshold. ^^ Under the Staggers Act jurisdictional thresh- 
old test, the ICC can now make a finding of market dominance only if the involved 
railroad rate is set at a revenue/variable-cost ratio greater than a stated percent- 
age, currently 180% of variable cost.^" 

TVo months after the enactment of the Staggers Act, the ICC proposed two msgor 
changes in its treatment of market dominance. ^^ Specifically, the IOC proposed to 
scrap its market dominance presumptions; to expand its dennition of the relevant 
market for market dominance purposes (thus allowing the parties to attempt to 
de^e the relevant product and geographic markets based upon the facts of individ- 
ual cases); and to substitute evidentiary "guidelines" to assist the parties in present- 
ing market dominance evidence. 

Over the universal complaint of shipper parties, the ICC adopted its market domi- 
nance proposals in 1981 and once they went into effect, market dominance proceed- 
ings became tortuous exercises involving complex evidence of market definition. 



37 Ex Parte No. 320, Special Procedures for Making Findings of Market Dominance as Re- 
quired by the Railroad Revitalization and Regulatory Reform Act of 1976, 355 I.C.C. 12 (1976). 

»> Staggers Act § 202, 94 Stat. 1900-01. 

»»SeeT9U.S.C.§ 10709(d). 

'^^'Ex Parte No. 320 (Sub-No. 2), Market Dominance Determinations and Consideration of 
Product Competition, 45 Fed. Reg. 83342 (1980). 



Digitized by 



Google 



344 

market share, etc.^^ Moreover, different decision-makers in the same case (eg 
Revew Boards, Divisions of the Commission, the full Commission) frequently re- 
versed each other on market dominance conclusions.^^ 

Because of the problems which the Commission's Ex Parte No. 320 (Sub-No. 2) de- 
cision was generating, the subject of market dominance was placed on the docket for 
discussion in the Commission^ Ex Parte No. 456 proceeding. In this proceeding, the 
Association of American Railroads C'AAR") and the Nationid Industrial Transporta- 
tion League ("NITL") adopted a compromise proposal which places the burden on 
railroads in ICC rate cases to prove that geographic or product competition present 
effective competition, and also provided uiat evidence of market dominance at an 
origin point would not be dispositive of market dominance at a destination point 
and vice versa. This agreement was subsequently considered by the ICC in its & 
Parte No. 320 (Sub-No. 3) proceeding. In July of 1985, the ICC held an open confe^ 
ence where the Conmiissioners voted to approve, and to promulgate, the AAR/NTTL 
compromise. A written decision was issued by the Conmiission on October 31, 1985 
which , upon a preliminaiy review, appears to do little beyond adoption of the AAR/ 
NlTL compromise in the fashion approved a t tJbe July open conference.*' 

While the changes set forth in the AAR/NTTL compromise have some benefits for 
captive shippers, even with such changes the shippers must continue to unnecessar- 
ily engage in complex evidentiary presentations in an effort to convince the ICC d 
the necessity to assert its jurisdiction. 

4. The ICC Inflation Index Proceeding (Ex Parte No. 290 (Sub-No. 2)) 
An issue of critical concern to both railroads and shippers in the Staggers Act in- 
volved the establishment of procedures that would penmt the railroads to automati- 
cally recoup, through their freight rates, cost increases they incurred due to infla- 
tion. Prior to the Staggers Act, the railread industry would periodicaUy come before 
the Conmiission in so-called "general rate increase proceedings" and request across- 
the-board increases in rail freight rates in order to recoup, inter alia, cost increases 
due to inflation. Given the inflationary spiral which hit the United States in the 
late 1970's, general increase proceedings became more and more frequent and the 
costs of processing these cases dramaticaUy increased. Under this efystem, the rail- 
roads were continuously exposed to a r^^atory lag between increases in t^eir costs 
due to inflation and approval of general rate increases to cover such costs. 

In the Staggers Act, Congress came up with a sound method for dealing with the 
cost inflation/rate pass-through problem. Pursuant to Section 203 of the Staggers 
Act, the ICC was caUed upon to devise an index which measured railroad cost in- 
creases due to inflation.*^ The railroads are permitted, on a quarterly basis, to in- 
crease their freight rates by the percentage change in this KX index. Because the 
purpose of these rate increases in merely to offset increases in costs, they are com- 
pletely shielded from challenge by shippers. 

While the cost recovery rate increase concept is sound, the ICC has adopted an 
inflation index which overstates the railroads' cost increases. The princi^ problem 
with the index — which was promulgated by the I(X in its Ex Parte No. &0 (Sub-No. 
2) proceeding ^^— is that it measures only changes in the prices railroads pay for 
goods and services (input prices)^ and does not take into account the acknowledged 
effect of productivity changes on the railroads' cost of producing services (output).** 
For example, if prices paid by the rail industry for fuel increased 20%, the ICCs 
cost recovery index womd rise accordingly, even if the industry was moving twice as 
much freight per gallon of fuel so that actual output costs per unit of output had 
not risen but mllen. 



^^ The text of the 4-R Act makes clear that Congress intended that market dominance resula- 
tions "shall be designed to provide for a practical determination [of market dominance] wiuiout 
administrative delay." 4-R Act 202(a). Similarly, the Senate Commerce Committee observed: 

Lengthy antitrust-type litigation will be avoided by virtue of the CommisBion's authority to 
adopt rules of practical application which will identify markets in which dominance exists. 

S. Rep No. 94-499, 94th Cong., 1st Sess. 47 (1975). 

^' EEI presented a comprehensive review of these problems in its November 5, 1984 filing in 
Ex Parte No. 456, The Stageers Rail Act of 1980— Conference of Interested Parties. 

^^ Ex Parte No. 320 (SuIkNo. 3), Product and Geographic Competition, Decision served October 
31, 1986. 

** 94 Stat. 1901-02. 

«s Ex Parte No. 290 (Sub-No. 2), Raihroad Coat Recovery Procedures, 364 I.C.C. 841 (1981). 

48 "Productivity" as used in this discussion simply means the efficiency with which inputs 
(labor, material, etc.) wee used to produce outputs. A productivity increase— i.e., an increase in 
the amount of output produced by the same inputs, or a reduction in the inputs required to 
produce the same output, or a combination of the two — can result from a number of different 
sources, including technological changes, changes in input or output mix, and volume in 
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While the United States Court of Appeals for the D.C. Circuit affirmed the ICC's 
decisioii in Ex Parte No. 290 (Sub-No. 2), it noted that the Conunission should adopt 
a productivity adjustment if a valid adjustment could be formulated.^ ^ On request 
of rail shippers, on July 26, 1982 (47 Fed. Reg. 32176) the ICC instituted an investi- 
ordon entitled Ex Parte No. 290 (Sub-No. 4), Railroad Cost Recovery Procedures- 
noductivity Adjustment. In comments filed on October 25, 1982, shippers provided 
mcific standards for measuring rail productivity and for acUusting the ICC infla- 
tlcm index to properly account for rail productivi^ changes. Almost two years later, 
fidlowing an August 30, 1984 order from the Court of Appeals for the D.C. Circuit 
requirin^f from the ICC a status report on this matter, the ICC issued a ''Notice of 
Proposed Rulemaking" on September 27, 1984. In that notice, the ICC asked for ''ad- 
ditional comments," including "comments on whether a productivity adjustment 
ahould be made at all." Although EEI and other rail shippers again med extensive 
comments, at this point another year has passed and the ICC has taken no further 
action. Thus, tiiie IOC is still questioning whether a productivity adjustment should 
be made at all. While the ICC waits, and does nothing, shippers continue to be over- 
charged because of the Commission's failure to accurately reflect increases in rail- 
road costs. 

Another distinct problem with the KXI's methodology is that it only allows rates 
to increase. When rail costs go up — so do the rates. But when rail costs go down, no 
corresponding downward rate adijustments are required. Since the rail industry is 
entitled under the law to rate increases to offset rising costs on an "automatic" 
basis, it is sound and fair policy for there to be corresponding decreases in rates 
when railroad costs go down. 

As the foregoing discussion reveals, the IOC's m£gor rulemaking decisions have ig- 
nored the legitimate interests and concerns of captive coal shippers. Their combined 
effect has been to permit the rcdlroads to establish and maintain grossly excessive 
rates on captive coal traffic. 

ICC POUCIES HAVE ALLOWED THE RAILROADS TO CHARGE EXCESSIVE RATES 

One of the statistics repeatedly referred to by the railroads and the ICX) traces the 
average rail rate increases on coal since enactment of the Staggers Act in compari- 
son to the performance of various inflation indices for the same period. The rough 
similarity in these figures is then asserted as "proof that ICC implementation of 
the Staggers Act has not permitted rail market power abuse of captive coal shippers 
in the area of rates. The argument is misleading for at least two reasons. 

First, using a general average of all rate increases fails to reflect msgor increases 
on individual movements. Second, the railroads and their supporters ignore the fact 
that for a significant number of coal burning utilities, the most significant harm 
flowing from ICC policies under the Staggers Act is found in the protection and per- 
petuation of pne^ta^ers Act rate actions, rather than the encouragement of post- 
1980 abuses. The rsSroculs and the I(X claim to have looked for abuse and found 
none. In truth, they have been deliberately looking in the wrong place. A more 
meaningfiil period of time for viewing the extent to which rail rates have increased 
is the period since passage of the 4-R Act in 1976. During the period 1976-1980, real 
rates on coal increased approximately 62 percent, far more than the rate of infla- 
tion, which was approximately 27 percent.^" 

To a lar^e extent, however, the question of how fast and how much rail rates for 
coal have mcreased is beside the point. The important question is whether the I(X 
has formulated policies which are allowing the railroads to charge excessive rates 
on captive coal traffic. We believe available evidence of the profitability of rcdl coal 
rates confirms that it has. 

It is important to note that the vast megority of coal transported by real moves in 
highly efficient unit train or trainload shipments. Also, utility shippers are provid- 
ing more equipment, thereby reducing the rcdlroad's costs. Utilities currently own 
more than 33,000 coal cars, a ten-fold mcrease in the last ten years, and have made 
substantial investments in terminal facilities. All of this must be considered in 
tandem with recent, substcmtial productivity increases in the rcdlroad industry 
itself. 



*' Western Coal Traffic League v. United States, 677 F.2d 915 (D.C. Qr.), cert, denied, 459 U.S. 
1086 (1982). 

*■ See "Review of Association of American Railroads Paper 'Coal Rate Facts'," Edison Electric 
Institute, tJune, 1984, at 9. 
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The Edison Electric Institute recently conducted an anal3rsis of the profitability 
inherent in the tariffs of 19 specific captive utilities. The anal3rsis was made when a 
recent DOE study of railroad rates failed to determine the profitability of the rates 
in the eight case studies selected by the DOE. Our analysis used standard ICXD meth- 
odology for determining and allocating costs and data provided to the ICX! by these 
companies in their rate complaints. The analysis accounted for unit train efficien- 
cies experienced in those haulages. The anal3rsis showed that the pre-tax returns on 
investment by the railroads inherent in these coal tariffs ranged from a low of 51% 
to a high of 157%. (See Tables included as Attachment 1.) 

A few of the utilities involved in the DOE study and our anal3rsis have since expe- 
rienced the benefits of competition and have negotiated contracts at reduced rates. 
Most, however, along with the msgority of other coal shippers, remain captive and 
continue to pay the rates which generate bloated returns. The substantial rate re- 
ductions that have occurred in those few instances where competition has intruded 
into a formerly captive rcdl haulage situation also provide strong evidence that some 
captive coal shipper rates are excessive. 

The City of San Antonio's problems with its Burlington Northern rail haulage 
rates are well known. From 1976 to 1985, the San Antonio public utility, which was 
captive to the Burlington Northern for its Powder River Basin, Wyoming coal, expe- 
rienced a coal haulage rate increase from $10.93 to $27.66 per ton. In early 1985, 
after the Chicago and Northwestern Railroad was allowed to enter the lower part of 
the Powder River Basin to compete with the Burlington Northern, San Antonio re- 
ceived public bids from both raUroads. When the bids were opened, the C&NW had 
won with an effective rate of approximately $19.60 per ton, a reduction of $8.06 per 
ton or 29%. In addition, Burlington Northern had offered to reduce its own rate 
$4.66 per ton, or 17%, in an effort to keep the business. The winning rate reduction 
per ton was greater than the amount of money San Antonio was paying for its coal 
at the mine mouth. 

Certain other utilities in the Southwest have benefitted from this same infusion of 
competition and have received significant rate decreases, ranging from an estimated 
18 to 29 percent. A summary of some of these cases is shown below: 

THE EFFECT OF COMPETITION ON RAIL RATES 



Shipper 0«,3f« con^ Red«ctk)n ^^ 



San Antonio (City Public Service) ^ $27.66 

Lower Colorado Rrver Authority »26.67 

Arlansas Power and Light » 2 23.00 

Houston Lighting and Power » 25.73 

Southwestern Public Service » 17.50 



3 $19.60 


$8.06 


29 


* 23.00 


4.66 


17 


> 22.00 


4.67 


18 


^ 8 18.50 


4.50 


20 


2 » 19.00 


6.73 


26 


2 8 12.50 


5.00 


29 



1 Burlington Northern. 
' Estimated. 

' Chicago and Northwestern. 
* Burlington Northern bid. 

A number of the tariff rates that were being charged to the utilities listed above 
prior to the introduction of competition had been litigated before the Commission, 
and in each case the rcdlroads took the position that they 3delded earnings far below 
levels necessary to generate a sufficient return on investment to attract capital and 
produce a fair profit. Yet, when faced with the realities of the marketplace, signifi- 
cant reductions suddenly became possible. Notwithstanding that the ICC never or- 
dered a reduction in any of these challenged tariff rates, the railroads themselves 
found ample room to offer msgor reductions. 

Unfortunately, competition is not likely to develop for the msgority of captive 
shippers. To the contrary, the trend among msgor railroads is not toward new 
market entry, but consolidation and concentrations of market power: 

Burlington Northern acquired the St. Louis-San Francisco Railway in 1980. 

The Chessie S3rstem Railroads and the Seaboard Coast Line Railroad were consoli- 
dated in 1980 under the umbrella of the CSX Corporation. 

Union Pacific acquired the Missouri Pacific and Western Pacific in 1982. 

In 1982, the Norfolk & Western Railroad and the Southern Railway were consoli- 
dated under the common control of Norfolk Southern Corporation. 
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In a case that is still pending before the IOC» the Santa Fe and the Southern Pa- 
cific are seeking authority to conduct operations under one corporate umbrella. 

In a dramatic extension of intermodal market power, CSX Corporation acquired 
American Commercial Barge Lines in 1984. 

If the pending sale of Conrail to the Norfolk Southern system (parent of the "rev- 
enue inadequate'' Norfolk & Western and Southern Railway) is approved, three 
m£dor railroad systems will handle over 80% of all coal traffic in the United States, 
and over two-thirds of the coal delivered to captive power plants. 

The handwriting is on the wall: meaningful enforcement of the captive shipper 
protections built by Congress into the Interstate Commerce Act in 1980 is cruciad if 
the ever-increasing concentrations of rail market power are to be prevented from 
exacerbating the exploitation of captive coal traffic. 

LEGISLATIVE RELIEF IS NECESSARY 

The electric utility industry supports the fundamental goals of the Staggers Rail 
Act, and believes that in a great many areas the Staggers Act has worked well and 
has been implemented by the ICC in such a manner as to carry out the intent of 
Congress. We wish to make it clear to this Subcommittee that we st£md firmly op- 
posed to any effort to "turn back the clock'' or otherwise drastically change the 
reform legislation enacted in 1980. 

Despite the many successes, however, there remains one glaring failure under the 
Act: the ICCs indifference to the plight of captive shippers of bulk commodities, and 
its accompanying failure to give ened to those provisions of the Act designed by 
Congress to protect such shippers. Coal users and the consumers they serve have 
been the principal victims of the Commission's biased interpretations and applica- 
tions of the law. The ICC's revenue adequacy test and the rate reasonableness con- 
siderations employed since the Staggers Act have combined to ensure that not one 
captive coal shipper has been successful in challenging a rail rate.^* 

In 1983, concurrent with the Staggers Act oversight hearings held by this Subcom- 
mittee that summer, a call went up from captive shippers for legislative action to 
correct the inequitable treatment captive shippers were receiving under the ICC's 
one-dimensional policies. The response of many— including many members of this 
Subcommittee — was to give the IOC a chance to hear the message and recognize and 
rectify its problems on its own. Ostensibly to this end, the ICC conducted its own 
oversight proceeding last year, known as Ex Parte No. 456. However, neither that 
proceeding nor either of its ensuing proceedings have alleviated the need for legisla- 
tion. 

First, and most importantly, the ICC proceeding produced absolutely nothing with 
respect to the problems of captive shippers under the Commission's revenue adequa- 
cy and maximum rate reasonableness stcmdards. Only two problem areas were ad- 
dressed in the final analysis: the question of market dominance and the matter of 
so-called "competitive access" issues, including joint rates and reciprocal switching. 

The new market dominance guidelines (Ex Parte No. 320 (Sub-No. 3) make helpful 
changes in allocations of the burden of persuasion as between a shipper and rail- 
road, but fail to meaningfully improve upon the complex, antitrust-type showing re- 
quired. 

The effect of Ex Parte No. 445 (Sub-No.l), «« the so-called "competitive access" 
rules, is very unclear, since the ICC's recent decision in Midtec Paper Corporation v. 
Chicago & North Western Transportation Company *^ appears to have eliminated 
much of what those rules appeared to address. 

The evidence makes it clear that neither Congress nor captive shippers can afford 
to "wait and see" any longer. While a comprehensive overhaul of tne Staggers Act 
is neither required nor desirable, there remains no alternative but legislative action 
to ensure a future enforcement of captive shipper protections, and to achieve the 
balanced approach to railroad rate r^ulation which Congress so clearly mandated 
in 1980. 

To accomplish this goal, we strongly urge action by the Congress to rectify the 
misguided manner in which the Interstate Commerce Commission has implemented 
the Staggers Rail Act captive shipper protections. We support legislation that is 
pending oefore the Transportation Subcommittee, the Consumer Rail Equity Act (S. 
477). 



** See footnote 1, supra. 

*°Ex Parte No. 445 (Sub-No. 1), Intramodal Rail Competition, Decision served October 31, 
1985. 
B> ICC Docket No., 39621, Decision served July 17, 1985. 
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The Interstate Commerce Commission must be made to: 

Adopt a responsible and sensible test for railroad revenue adequacy that uses gen- 
erally accepted utility regulatory commission practices to produce an accurate pic- 
ture of a rmlroad's financial health; 

Fairly allocate burdens of proof between captive shippers and the railroad on cer- 
tain key issues of jurisdiction and the merits of substantive rate relief; 

Adopt and implement a fair, workable and realistic rate reasonableness standard 
for captive shipper rates; and 

UtiUze a mechanism for quarterly cost recovery rate adjustments that fully con- 
siders the impact of changes in railroad productivity and requires automatic rail 
rate decreases (on all movements subject to automatic increases when costs rise) 
when the ICC's index of rail costs declines. 

We appreciate the opportunity to present the position of the Edison Electric Insti- 
tute on this important consumer issue before the Subconmiittee. 
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Attachment 1 



UTILmES INCLUDED IN DRAFT DOE STUDY 
Pyc-Taz Return on InTestment (ROI) 
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ADDITIONAL UTIUTIES STUDIED BY EEI 
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Statement of the National Ck)NSUMERS League 

The National Consumers League has concluded that the Interstate Commerce 
Conmiission has failed to use its authority to protect "captive shippers" who are 
subject to railroad monopoly power from excessive rates. Unfortunately, higher 
prices at the marketplace are the result. Affected bv this monopoly situation are 
prices for electricity, coal, agricultural products and manfactured commodities in 
both domestic and world markets. 

The National Consumers League therefore wishes to go on record in support of 
the Consumer Rail Equity Act, S. 477 and R.R. 1190. 

The two bills in question will accomplish the desired purpose of establishing a 
more reasonable means for testing revenue adequacy than now used by the ICC. 
The legislation would direct the ICC to consider different criteria, based on more 
reidistic financial indicators, for assessing revenue adequacy. 

The NCL feels that it is not consistent with an enlightened energy policy to allow 
an overly generous rate of return for transport of products vital in the production of 
energy. Also in terms of its concern with national policy, the NCL endorses the Con- 
sumer Rail Equity Act because its enactment should reduce the prices for transport- 
ing the many commodities which are subject to the severe competitive pressures of 
the world market. 

In the very simplest terms, the NCL expects that the Consumer Rail Equity Act 
wiU correct a monopoly pricing situation and allow the American consumer to bene- 
fit from better pricing practices. 

The National Consumers League is not suggesting that the railroad industry 
should be reregulated. 

Founded in 1899, the National Consumers League is a private nonprofit member- 
ship organization. Its principal goal is to represent consumer and worker interests 
before government and business decisionmakers. The National Consumers League 
advocates for consumer access to quality affordable health care, food and drug 
safety, and fair tax and economic policies for consumers. 



Statement of the Society of the Plastics Industry, Inc., Committee on 
Transportation and Distribution 

introduction 

In enacting the Staggers Act in 1980, Congress recognized the need for intra-rail 
competition, the need for the marketplace to act as the regulator, and the need for 
the railroad industry to become revenue adequate. The law is direct and specific: "to 
allow, to the maximum extent possible, competition and the demand for services to 
establish reasonable rates for transportation by rail." 

The Plastics Industry's distributions sjrstems are primarily designed for rail trans- 
portation. On average, over 85 percent of plastic resins move from the producing 
plants by rail; hence, the industry is dependent upon an efHcient, competitively 

Priced nation-wide rail system. The Plastics Industry, through The Society of the 
'lastics Industry, Inc. (SPI) Committee on Transportation and Distribution, supports 
the goals and principles of the Staggers Act of 1980 and the attempts to reduce ex- 
cessive regulation of the railroad industry. However, the Staggers Act has in manv 
ways been interpreted much more broadly than the original guidelines indicated. 
The railroads have distorted the goals of the Staggers Act and have made a deter- 
mined effort to reduce competition under the guise of eliminating inefRcient routes. 
Competition, joint rates, market dominance, and revenue adequacy have all taken 
on new definitions developed from the railroads' new dictionary and embraced by 
the ICC. 

SPI is not changing its position of support of the Staggers Act, but is in favor of 
an in-depth review of many of the changes made in rail transportation service 
through interpretations of the Act. 

1. Anticompetitive Practices 

A. Elimination of Joint Routes and Rates and Cancellation of Gateways 
Since enactment of the Staggers Act, railroads have engaged in the practice of 
eliminating joint routes and rates specifically to reduce competition or establish a 
monopoly position, and they have cancelled gateways as a step toward maximizing 
individual rail movements. The closing of gateways automatically reduces or elimi- 
nates available alternate routes. The elimination of joint routes and rates, and the 
cancellation of long established gateways have resulted in a plethora of shipper 
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complaints regarding rate increases and reduced services. The very existence of the 
nation's shortline raUroads has been threatened by these predatory practices. 

SPI believes that regulatory permission to cancel joint routes and rates must be 
based on the inefficiency of operations in regard to a particular carrier standing 
alone and without consideration of route alternatives. Gateway cancellations should 
not be permitted as a means to reduce competition and maximize revenues. Route 
and gateway concellations, not so justified, should be restored. 

The captive shipper dependent on single line services must be accorded £ui intra- 
modal alternative. Just and reasonable rates without a competitive rail industry are 
a myth. It is SPFs position that monopoly powers inherent in captive single line 
movement could be ameliorated by mandating publication of joint line routes at the 
request of a competing railroad, or by requiring the publication of proportional 
rates when shippers are denied a free market option to obtain reasonable rates. 

B. Trackage Rights 

Trackage rights provide a means of assuring rail competition where a shipper or 
group of shippers are captive to a single carrier. Mutually developed trackage rights 
agreements generally reflect operating or service efficiencies (e.g., balance available 
power in a given area), established through exchange of trackage rights in different 
areas of the participating railroads. Mandated trackage rights may prevent the loss 
of competition through menders (e.g., SP-Santa Fe, Union Pacific-Missouri Pacific, 
and Norfolk and Western-Southern), or may increase competition when noncom- 
petitive pricing has adversely impacted captive shippers' ability to compete in the 
marketplace. 

Accordingly, SPI supports and encourages appropriate carrier negotiated trackage 
rights, including those which would preserve intra-rail competition that would oth- 
erwise be lost due to mergers, restricted service, or abandonments. In the absence of 
properly negotiated trackage rights, the granting of trackage rights should be man- 
dated by the IOC when necessary to preserve adequate competition and when a com- 
petitive carrier has requested the nghts. Similarly, where trackage rights provide 
an appropriate corrective action, they should be mandated to alleviate anticompeti- 
tive pricing for captive shippers. Under any mandated circiunstcmces the carrier 
granting the trackage rights should be reasonably compensated for any added costs 
incurred to provide the tackage rights (interchange service, yard operations, etc.). 

C Reciprocal Switching 

One of the traditional means of assuring intrarail competition is the reciprocal 
switching arrangement, whereby individual cars, groups of cars, and trains are 
transferred between railroads serving a common terminal point. The railroads en- 
tered the agreements voluntarily and usually provided the service at no charge, or 
for a nominal amount. The Staggers Act provides the 100 with the authority to 
compel carriers to provide reciprocal switching. Since the enactment of the statute, 
however, the railroads have been engaged in an industry-wide campaign to elimi- 
nate reciprocal switching arrangements, or to price them so exorbitcmtly that the 
effect is tne same. The lOO's continued failure to implement the statutory provision 
for reciprocal switching has encouraged the carriers to expand their anticompetitive 
activity. 

SPI believes that appropriate action must be taken to ensure the maintenance 
and/or promotion of competition between railroads by mandating the 100 to imple- 
ment the Act's provision concerning reciprocal switching arrangements. 

2. Challenging Excessive Rates 

In view of the growing anticompetitive climate, nurtured by the elimination of 
joint routes and rates and the failure to enforce tracking nghts and reciprocal 
switching agreements, it is imperative that shippers have an effective means to 
challenge unreasonable rates of market dominant carriers. However, due to the 
lOO's erroneous analvses of market dominance and revenue adequacy, the Staggers 
Act's provisions for challenging rates have been unavailing. 

A. Market Dominance 
The Interstate Commerce Commission (ICC) has misinterpreted the concept of 
market dominance and, as a result, has improperly restrictea its jurisdiction over 
rail rate reasonableness. The concept of market dominance, introduced into the 
Interstate Commerce Act by the Railroad Revitalization and Riegulatorv Reform Act 
of 1976 (4-R Act), requires that a shipper must demonstrate the lack of effective 
competition from other carriers or others modes of transportation in order to chal- 
lenge a rail rate as being unreasonably high. Following enactment of the Staggers 
Act, the IOC reopened its rules, which were adopted based on the 4-R Act market 
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dominance test, and reinterpreted the meaning of market dominance. The new in- 
terpretation not only takes into account competition for the transportation to which 
the rate applies, Le., head-to-head competition between rail carriers, but also re- 
quires oonddOTati<m of product and geographic competition. These additional consid- 
erati<»is involve analysis of the suhstitutability of different products or of similar 
products from other sources. The underlying economic theory is that the railroad 
will maintain reasonable rates if product or geographic competition threaten the 
movement altogether. 

Economic theories that product and geographic competitions serve as constraints 
on pricing are valid with respect to product pricing generally. Thus, it is not uncom- 
mon to find allowances from the selling price of products and materials that equal- 
ize the selling price with the delivered price avculable to the purchaser from alter- 
native sui^liers. The economic theory and practice of such pricing constraints do 
not, however, automatioedly apply to product constituent costs. The rail carrier does 
not feel a constraint on the pricing of its service until the transportation cost, aggre- 
gated with all oUier costs to the shipper, reaches the level of pricing the shipper out 
of the marketplace. Until that point, a shipper may simply be required to absorb 
the rail rate in order to maintain a place in the market, and may only be able to 
cover marginal costs and make some nominal contribution towards overhead fixed 
costs. 

It is SPI's position that market dominance should not be determined according to 
theories of product or geographic markets. Rather, market dominance should, as 
originally interpreted by the ICC, refer to those situations where there is a lack of 
effective competition for the rail transportation service between the point of origin 
and the point of destination for movement of the product involved. 

B, Revenue Adequacy 

Although the Staggers Act contemplates that the objective of revenue adequacy 
for railroads be balanced against protection of shippers, the ICC's miscalculations of 
revenue adequacy have resulted in countless undue findings of rail rate reasonable- 
ness. The IOC found that three railroads earned adequate revenues in 1979, two 
were revenue adequate in 1981, and none earned adequate revenues in 1982. These 
findings could well be interpreted as implying that the Staggers Act has failed to 
improve the lot of the railroad industry through reduction of regulation by the ICC. 
Such an interpretation is in sharp contrast to the public pronouncements of spokes- 
persons fit>m the ICC itself, the American Association of Railroads (AAR), the U.S. 
Department of Transportation, and individual railroads. The U.S. General Account- 
ing Office (GAO) reported to Congress on August 17, 1983, that the ICC's findings do 
not agree with evaluations made by others. 

SPI also believes that the railroad industry is much healthier than the ICC's reve- 
nue adequacy proceedings indicate. SPI further believes that the paradox is due to 
the ICCs improper use of only one measure — return on investments— and its incor- 
rect calculation of cost of capital as the yardstick against which return on invest- 
ment is measured. 

No one financial criterion can be used to the exclusion of all others in determin- 
ing revenue adequacy. Different ratios and yardsticks each measure discrete aspects 
of a firm's strength or performance. Tlie railroads and government agencies other 
than the ICC have recognized this. Congress also recognized this and provided that 
numerous criteria should be considered. Under Section 205 of the Staggers Act, the 
determination is to be based on the adequacy of revenue to: cover total operating 
expenses including depreciation and obsolescence, and profit and/or return on cap- 
ital; provide a fiow of net income plus depreciation adequate to support prudent cap- 
ital outlays, assure repayment of the reasonable level of debt, permit raising needed 
equity capital, and cover the effects of infiation; and attract and retain enough cap- 
ital to provide a sound transportation system in the United States. 

SPI favors the approach used in the Rahall Bill (H.R. Rep. 2584, 98th Congress) 
for evaluating revenue adequacy. That Bill would have required the ICC to consider 
a number of financial indicators including, but not limited to, the following: bond 
ratings, return on investment, return on shareholders' equity, return on total capi- 
talization, fix-charge coverage, debt-to-equity ratio and operating ratio. These finan- 
dal indicators refiect the criteria considered by the financial community in making 
its investment decisions. If the financial community takes into account i number of 
di£ferent measures in making such decisions, so must the ICC if it is to accurately 
determine whether railroad revenues are adequate. 
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CONCLUSION 

In sum» to preserve competition in the rail industry, SPI requests that the prac- 
tices of eliminating joint routes and rates and cancelling gateways should be prohib- 
ited except where based upon service inefficiencies. Assurance of intrarail competi- 
tion and protection against excessive and unreasonable pricing can also be aooom- 
plished through enforcing tracking rights and reciprocal switchini^ agreementB. In 
the absence of effective alternative rau transportation services, the IOC must retain 
and exercise jurisdiction over maximum rate reasonableness. In accordance with the 
original interpretation of ''market dominance/' the IOC should base its juijsdictkp- 
al findings oiuv on the availability of competition for the transportation of the prod- 
uct at issue along the route at issue. Furthermore, the determination of re?eniK 
adequacy should be based on consideration of all relevemt financial criteria. It m 
SPFs belief that all of these measures will encourage intra-rail competition and oth- 
erwise further the objectives of the Staggers Act. 



Statement of Fred Sohn, PREsmENT of Sun Studs, Inc. 

My name is Fred Sohn, President of Sim Studs, Inc. £md Sun Pl3rwood, Inc. We 
operate lumber, veneer and plywood mills in Roseburg and North Bend, Oregon. We 
employ approximately 450 people in these two communities. Our annual prwluctkm 
is 90 million board feet of lumber, 220 million square feet of veneer and 120 million 
square feet of plywood. 

The purpose of these hearings is to determine if the goals of the Staggers Act are 
being met. 

First, the goals which have been met. Today, thanks not only to the Staggers Act, 
but also to the Tax Reform Act of 1981, the railroads have regained theirmiandal 
strength and are once again a strong segment of our economy. On this note those 
who drafted and implemented the Staggers Act are to be commended. But as in the 
laws of physics, so in the economics of transportation, "for every action, there is an 
equal and opposite reaction". In many areas the Stagers Act has failed! 

Where are those failures? They are at the heart of the transportation ^srstem. Do 
rail carriers fulfill their charter to provide carriage of the goods of tbiB countzy <m a 
fair and equitable basis? In many cases the answers to this question is an emphatic 
NO! ! ! ^^ 

We market our products throughout the United States, but todav we are limited 
to a smaller area because of inroads other producing areas are making in our mar- 
kets. Since the passage of Staggers, the railroads have completely within their 
power the ability to say which shippers will be in certain markets; t^eir mecha- 
nism — the secret contract. 

Prior to Staggers all producers in a given region would have the same frei^ 
rates to the same markets; but with the advent of ''secret contracts" one produoer 
can gain a substantial advantage over the others in his area. They accom^ii^ this 
by committing substcmtial volumes of traffic to the rail carrier and using the leve^ 
£^e that they have from other producing areas with the carrier to protect their fit- 
cUities that are located at non-competitive points. We are at a non-competitive point 
served b^ only one carrier. We do not have other facilities to use as leverage with 
the earners. How can a small, independent producer compete with the laige verti- 
cally integrated multi-facilitied conglomerates? Competing with these firms is hard 
enough for us— we must have transportation parity! I do not think it was the inten- 
tion of Congress to force us out of our markets when it passed the Staggers Act 

Another crippling factor in this equation is that when several producers cure oooh 
peting for timber sales in the same region, a secret contract can be devastating 
when it is translated back into what one can do in competition for the sale. Let me 
outline a scenario which might develop. Neighboring mills competing for timber in 
the scune area on auction bid rules: the mill with a substantial freight advantage of 
twenty dollars per thousand due to contract rates would automatically have ararty 
dollar per thousand advantage with is neighbor in purchasing timber, based upon 
st£mdard recovery in a modem sawmill today. 

What does this do for the small independent business? It restricts markets and 
the abilitv to continue in operation. This eventually leads to their demise and the 
loss of jobs in our communities. This cannot be allowed to continue. There is a 
simple solution. 

There must be full disclosure of all information in rail contracts. Currently there 
is only summary disclosure on non-box car traffic and by the time someone can 
react (you only have 18 days) the contract is in effect and cannot be challenged. 
Those who have challenged contracts have only been rejected by the IOC whidhhafl 
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gone from a role of a consumer advocate with the carriers to a carrier advocate with 
the consumers. Box car traffic under contract is completely disguised and cannot be 
challenged for any reason. The box car exemption promulgated by the ICXD in Ex 
Parte ^6 makes this virtually impossible. As the bigs get bigger, it seems to me 
that they are beginning to comer markets and one might wonder if they should be 
investigated to determine if any anti-trust areas are being violated. 

We do not say these things without attempts on our part to work within the 
framework of the existing structure. We have tried and every time we have been 
rejected. We have tried to assemble groups of shippers, but carriers have been un- 
willing to work with us. We have approached carriers with contracts for ourselves 
and are only told that they have no contracts, yet every day we run into them in 
the marketplace when our competitors delivered costs are below ours. This abuse 
can no longer be tolerated! ! ! 

The American Railroad has contributed to the trade deficit of this country by con- 
tracting with Canadian Railroads to make the Canadicm shipper more competitive. 
Example: On November 4 the Burlington Northern and the Canadian British Co- 
lumbia Railways agreed to a rate structure that allows the Canadicm mills in Brit- 
ish Columbia to ship California and Arizona destinations at a cost reduction of two 
thousand dollars per car. Approximately twenty dollars per thousand. To compete 
the Oregon, Washington and Northern California mills will be forced into a devas- 
tating drop in prices. This is an example of how our Canadian competitors have 
been able to saturate our markets. 



Indiana Municipal Electric Association, Inc., 

Tipton, IN, October 28, 1985. 
Hon. Bob Packwood, 

U.S. Senate, chairman. Senate Subcommittee, Surface Transportation, 259 Russell 
Senate Office Building Washington, DC. 

Dear Senator Packwood: Two major problems have arisen under the implemen- 
tation of the Staggers Rail Act of 1980. Certain railroad practices have resulted in 
reduced competitive options for shippers and the ICC's rulings and interpretations 
have ignored protections for captive shippers that were provided by Congress, leav- 
ing consumers and shippers that are subject to railroad monopoly power defenseless 
against excessive rail rates. The Indiana Municipal Electric Association supports the 
aims and the purpose of the Staggers Rail Act of 1980 (Act) as envisioned by those 
who worked hard to write protection for captive shippers. We are however, con- 
cerned about its implementation. The major victims of any failure to implement the 
Act in a balanced manner, balancing the needs to shippers, carriers and the public, 
are our electric utility consumers. 

Under the ICC's implementation of the Act, there appears to be no upper limit to 
the price railroads can charge the utility that has no realistic transportation alter- 
native. While we recognize the national interest in strong, financially healthy rail- 
roads, we believe carriers and shippers who are subject to railroad monopoly power 
deserve effective protection against the unrestricted exercise of that power. The re- 
duced competiton in shipping and the resulting monopoly power of railroads in set- 
ting certain rail rates is a serious problem facting the American economy. This situ- 
ation is affecting the price of electricity to our consumers, the price that farmers 
receive for their goods, our ability to market coal, agricultural products and manu- 
factured commodities in both domestic and world markets, and job secutiry of many 
of our workers. 

We are convinced that the protection the Consumer Rail Equity Act of 1985 en- 
courages will be beneficial to us all. The changes proposed by S. 477 can preserve 
the benefits of competitive access for all and give captive shippers a fair chance to 
challemge unreasonable rail rates at the ICC. The legislation also increases opportu- 
nities for competition between railroads by requiring the use of agreements for joint 
rates and reciprocal switching if necessary to assure competition. 

We encourage your Committee to hold legislative hearings to allow the embodi- 
ment of these reforms into the Act. 
Sincerely, 

Paul W. Osler, Executive Director. 
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The Pittsburgh & Lake Erie Railroad Ck)., 

Pittsburgh, PA, October SO, 1985. 
Mr. Harold L. Gastler, 
President, Missouri-Kansas-Texas Railroad Co., 
Dallas, TX. 

Dear Harold: I have had an opportunity to review a copy of your testimony 
before the Senate Commerce Committee which I understand you will present for 
Railroads Against Monopoly C'RAM'') on November 4, 1985, in Washington, D C. On 
behalf of The Pittsburgh & Lake Erie Railroad Company, I endorse your comments 
and urge the Senate Commerce Committee to give your testimony full and carefiil 
consideration. 

As you are aware, the mass cancellation of competitive, efficient joint rates and 
routes by the large trunk line railroads has seriously reduced competition within 
the railroad industry. The Pittsburgh & Lake Erie Railroad Company has been seri- 
ously injured by the indiscriminate, blanket cancellation of joint rates and routes by 
Consoliaated ludl Corporation. We are presently involved in litigation before the 
Interstate Commerce Commission and the United States Circuit Court of Appeals 
for the District of Columbia contesting the legality of these blanket rate cancella- 
tions. 

I have also reviewed the RAM Group legislative proposal which is attached to 
your Congressional testimony. P&LE supports this legislative measure and is com- 
mitted to its introduction and adoption by the Congress. P&LE believes that the 
Interstate Commerce Commission has failed to implement the intent of the Staggers 
Rail Act of 1980. It has failed to protect and promote interrailroad competition as 
that Act envisioned. We have attempted to resolve competitive access issues before 
the Interstate Commerce Commission only to be rebuffed repeatedly by the Commis- 
sion's insensitivity to the concerns of regional railroads and its total preoccupation 
with the revenue adequacy of the major trunk line carriers. P&LE has concluded 
that the only way to change this regulatory myopia is for Congress to direct the ICC 
to preserve and encourage interrailroad competition through the specific, efficiency 
oriented joint rate stcmdards contained in the RAM legislative proposal. 

Again, let me state that the P&LE supports your testimony before the Senate 
Commerce Committee and shares your commitment to a competitive rail transporta- 
tion industry. 

Sincerely yours, 

Richard E. Thompson, President. 



Chicago Board of Trade, 
Chicago, IL, October 31, 1985. 
Hon. John C. Danporth, 

Chairman, Senate Committee on Commerce, Science, and Transportation, Dirksen 
Building, Suite 508, Washington, DC. 

Dear Senator Danforth: Regarding the upcoming oversight hearings on imple- 
mentation of the Staggers Act, to be held on November 1 and 4, the Chicago Board 
of Trade (CBOT) wishes to go on record in support of the Consumers United for Rail 
Equity (CURE) proposed amendment to Section 7(a) of the CURE Bill. 

The CBOT feels that legislation is needed to insure an increase in intramodal 
competition and one sure way of achieving this goal is through the enactment of 
mandatory proportional rates. 

We look upon the proportional rate concept as a valuable tool in ratemaking, par- 
ticularly for captive bulk shippers located on a single rail line, interested in mer- 
chandising their commodities where two or more rail lines would be available to 
reach their final destination. It has been our experience, that even though combina- 
tion rates are available, it has been the policy of the line-haul carrier to dictate ^e 
point of interchange for the purpose of generating longer haul revenues for them- 
selves. This practice precludes both delivering carrier, who is usually a shortline 
carrier, from achieving its optimum revenue return, and the bulk shipper, from its 
right to route a shipment to achieve its greatest potential of transportation cost sav- 
ings. In addition, this type of dictated routing by line-haul carriers is in some cases 
fuel inefficient. Moreover, this reduces the competitive advantage of a shipper in de- 
termining its own route of shipment at the most cost-efficient transportation 
charges which is available. 

It is for this reason that CBOT wishes to support Section 7(a) of the CURE Bill. 
However, if we may suggest, we would prefer a five day time limitation on the oaxri' 
ers compli£ince with a request for proportional rates, and in addition, a vehicle to be 
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included in the bill to insure the shipper receipt of costing figures by the railroad 
for the purpose of determining the railroads division when requested, within a rea- 
sonable time. 

The CBOT respectfully requests you consider our support of Section 7(a) of the 
CURE Bill and addition^ suggestions we offer. 
Very truly yours, 

John R. Dobrzynski, 
Manager of Transportation, 



The Light Ck)iyiPANY, 
Houston Lighting & Power, 
Houston, TX, October 31, 1985. 
Hon. Bob Packwood, 

Chairman, Subcommittee on Surface Transportation, Committee on Commerce, Sci- 
ence, and Transportation, U.S. Senate, Washington, DC. 

Dear Chairman Packwood: Houston Lighting and Power Company thanks you 
for holding oversight hearings on the implementation of the Staggers Rail Act. The 
problems which were described in Senator Danforth's resolution from the last Con- 
gress still exist and need to be addressed. During the course of these hearings, we 
believe that you wiU also confirm this. 

The Staggers Rail Act of 1980 has been very effective in freeing the railroad in- 
dustry from unnecessary government regulation and subjecting it to the rigors and 
opportunities of the open market. In particular, the provision allowing railroads and 
rail shippers to enter into contracts has been enormously successful. Unfortunately, 
in those situations where competition does not exist— where market prices cannot 
be relied upon by rail shippers to obtain needed transportation services at reasona- 
ble costs — the implementation of the new law by the Interstate Commerce Commis- 
sion has completely deprived monopolized shippers of the protections Congress in- 
tended them to have. In individual cases and general rulemaking proceedings, the 
ICC has consistently ignored Congress' direction that the agency balance the needs 
of shippers, carriers and the general public. In its resolution of certain key issues 
the ICC has: 

Defined the concept of "Revenue adequacy,'' its lodestar for rail carrier rate free- 
doms, in a way which bears little resemblance to credible indicia of financial health 
used throughout the financial community, and which produces results wholly at 
odds with reality: e.g., both Burlington Northern, which shelled out over $700 mil- 
lion in cash for Texas Gas Resources, and Norfolk Southern Corp., which with $1.2 
billion in cash, is touting its financial health in its bid to buy Conrail, are classified 
as woefully "revenue inadequate" by the ICC. 

Devised a set of guidelines for maximum rates which would allow a carrier to 
price traffic over which it has a monopoly at any level up to the shipper's cost of 
owning and operating its own railroad. As interpreted by the railroad industry in 
individual cases, this stcmdard would permit rates in excess of 500% of the rail- 
roads' cost of service. 

Established quidelines for determining "market domin£ince" which require ship- 
pers to engage in complex, protracted and expensive antitrust-type proceedings 
simply to establish ICC jurisdiction to examine the reasonableness of rail rates. 

Effectively nullified the fundamental jurisdiction of states over commerce wholly 
within their borders, requiring all states to march in lock-step with the ICC on 
every matter involving railroad rates and service. 

Permitted arbitrary and anti-competitive cancellations of joint rates and closings 
of through routes, enabling carriers to divide markets and consolidate market 
power, reducing shipper options and exacerbating the potential for monopolistic 
pricing. 

The problem lies not in the fundamental structure of the Staggers Act, but rather 
in the lack of firm guidance as to its implementation by the ICC. Congress' role is to 
further clarify its original intent, and give strong direction to the ICC in order to 
ensure that that intent is fulfilled. In pcu-ticular, legislation is needed to: 

Require the ICC, in determining revenue adequacy, to adhere to a policy which 
realistically evaluates the railroads' financial posture. 

Require establishment of standards for rail rates which afford some reasonable 
protection to captive rail shippers against excessive rates. 

Clarify and simplify the requirements which rail shippers must satisfy to estab- 
lish ICC jurisdiction to review rail rates on monopoly traffic. 
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Restore to the states their traditional authority, in the first inst£uice, over intra- 
state commerce, and restrain the ICC from exceeding the proper bounds of appellate 
review of state agency determinations. 

Prevent carrier abuse of the power to cancel joint rates or close through routes so 
as to ensure that such activities are not carried out with anticompetitive impact. 

The Consumer Rail Equity Act» S. 477, was introduced by Senator Mark Andrews 
of North Dakota on February 20 of this year to accomplish these goals. While re- 
taining the basic structure of existing law» this bill seeks to restrict the ability of 
the Interstate Commerce Commission to restrict the ability of the Interstate Com- 
merce Commission to ignore the intent of Congress in several key areas, such as 
revenue adequacy, rate reasonableness, and market dominance. 

Houston Lighting & Power Company supports the efforts of the Consumers 
United for Rail Equity. We ask for legislative hearings on the Consumer Rail Equity 
Act and that the committee favorably report S. 477. 
Sincerely, 

Howard Pyle. 



Grand River Dam Authority, 

VinitOy OK, November 5, 1985, 
Senator Bob Packwood, 

Chairman, Subcommittee on Surface Transportation, U.S. Senate, 259 Russell Senate 
Office Building, Washington, DC. 
Deai^ Senator Packwood: I am writing this letter to affirm our support of the 
Staggers Act. However, there are some problems with the implementation of the 
Act, as interpreted and enforced by the Interstate Commerce Commission, as it re- 
lates in particular to shipment of coal from the Powder River Basin in Wyoming to 
our coal-fired power plant at Chouteau, Oklahoma. 

Grand River Dam Authority is a captive shipper. We currently have only one rail- 
road (Burlington Northern) serving the mines from which we purchase coal in the 
Powder River Basin and one railroad (Missouri-Kansas-Texas) serving our power 
plant at Chouteau, Oklahoma. The Stagger Act as construced by the Interstate Com- 
merce Commission provides no protection for us from monopoly pricing by the two 
railroads. We are pretty much at their mercy in negotiating a contract for the haul- 
age of coal. 

We are members of Consumers United for Rail Equity and support their activities 
in securing passage of the Consumer Rail Equity Act. It is our belief that this wiU 
not subst£mtially alter the Staggers Act, an Act which we fully support, but that it 
will make the minor changes necessciry for the Act to provide a level playing field 
for negotiations between captive shippers and the railroads. 

We request that you hold a legislative hearing on the Consumer Rail Equity Act 
so that you and your subcommittee might more fully explore the difficulties experi- 
enced by captive shippers and equip yourselves better to assess the merits of the 
rather minor changes proposed under the Consumer Rail Equity Act. 
Sincerely yours, 

James G. Ekstrand, 
Assistant General Manager. 



American Mining Congress, 
Washington, DC, November 13, 1985. 
Hon. Bob Packwood, 

Chairman, Committee on Commerce, Science, and Transportation, U.S. Senate, Wash- 
ington, DC. 

Dear Senator: The American Mining Congress is pleased that oversight hearings 
on the Staggers Act have begun. We welcome the opportunity to provide you with 
our views on the effect of the Staggers Act on the mining industry and respectfully 
respect that this letter be included in the hearing record. 

The American Mining Congress is an industry association that encompasses (1) 
producers of most of America s metals, coal, and industrial and agricultural miner- 
als; (2) manufacturers of mining and mineral processing machinery, equipment £uid 
supplies; and (3) engineering and consulting firms and financial institutions that 
serve the mining industry. 

The following statement on Transportation was adopted September 21, 1985, as a 
part of our Declaration of Policy: 
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TRANSPORTATION 

As a msgor shipper of bulk commodities to domestic and foreign markets, the 
mining industry is vitally concerned with all modes of transportation and their de- 
velopment, modernization, efficiency, and costs. 

A, Rail Rates for Captive Shippers 

The American Mining Congress regards the most serious transportation problem 
to center on the railroads and the lack of restraint on their power to set rates, pcu-- 
ticularly for captive coal traffic. 

Although Congress substcmtially deregulated railroads in 1980, it provided that 
where a railroad held a transportation monopoly, the Interstate Commerce Commis- 
sion (ICC) should prevent its abuse of "market dominance." 

We believe the ICC has failed to do this; instead it has been excessively devoted to 
improving the financial condition of these railroads, largely ignoring the need to 
protect their captive shippers against monopoly pricing. 

We support the goals and recognize the successes of the legislation that was 
meant to deregulate and rehabilitate America's rail system in order to meet the 
needs of interstate commerce and national defense, but we deplore the failure to 
adhere to another objective of the legislation, which was to promote competition and 
prevent abuse of captive shippers. The ICC policy and decisions violate congressional 
intent. 

The American Mining Congress supports administrative actions, legislative alter- 
natives and possible litigation to reach the goal of balance in meeting the needs of 
rail carriers and shippers alike. 

Specifically, we support legislation that (i) requires the ICC to employ a definition 
of market dominance which has, as its sole focus, the lack of transportation compe- 
tition, a condition inherent to many mining properties; (ii) requires a railroad to 
prove that its rates are reasonable and do not require captive shippers to pay more 
than their fair share; and (iii) prescribes a realistic method of determining "railroad 
revenue adequacy*' that relies on the broad array of accounting indicators normally 
used to assess the financial health of a company or industry. AMC does not support 
legislative efforts that would seek to "rer^ulate" railroads by undoing the provi- 
sions of the Staggers Act that promote der^^ation where transportation competi- 
tion exists and encourage railroads and shippers to contract for transportation serv- 
ices. 

AMC also supports the principle of subjecting railroad monopoly power to mean- 
ingful antitrust scrutiny to ensure that railroads do not abuse a market dominant 
position by denying captive shippers competitive rail service. 

We also support private and public actions to increase competition in the trans- 
portation of bulk commodities. The maintenance of Conrail as a separate entity will 
promote competition among railroads for the transportation of minerals moving in 
the midwestem and eastern United States served by Conrail, and between these 
areas, and southern and western states. AMC therefore supports the return of Con- 
rail to the private sector through a viable public stock offering. The advent of the 
new Chicago and North Western rail line, as well as the potential of coal slurry 
pipelines, offers additional opportunities to improve competition and help control 
rail rates. 

In addition, we support Staggers Act provisions, including contract authority, that 
permit coal producers and carriers to market aggressively their products and serv- 
ices. 

B. Other Concerns 

Of course, rail is not the sole mode of transportation of keen concern to the 
mining industry. The nation's ports, as well as the Great Lakes and the inland wa- 
terways, are also essential components of the transportation system. 

We believe the federal government has primary responsibility for the ordinary op- 
eration and maintenance of the nation's waterways and therefore oppose any user 
fees or charges for such purposes. We urge that appropriate actions be taken to im- 
prove waterways facilities to enhance commerce and increase U.S. export competi- 
tiveness. We oppose the concept of cargo preferences. 

Finally, the American Mining Congress supports the present heavy reliance upon 
competition in the trucking industry, with appropriate regulation and enforcement 
of adequate safety measures. 

If we can be of further assistcmce to you, please call upon us. 
Sincerely, 

J. Allen Overton, Jr., President 
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American Paper Institute, Inc., 
New York, NY, November IS, 1985. 
Hon. Bob Packwood, 

Chairman, Surface Transportation Subcommittee, Committee on Commerce, Science 
and Transportation, U.S. Senate, Russell Office Building, Washington, DC. 

Dear Mr. Chairman: In coi^unction with the November 1 and 4 oversight hear- 
ings pertaining to the Staggers Rail Act, we wish to present the views of American 
Paper Institute, Inc. (APD» the national trade association of the pulp, paper £uid pa- 
perboard industry and ask that the^ be included in the record of this proceding. API 
IS comprised of approximately 175 companies engaged in business, including con- 
verting operations, in all States of the Union. The members of this industry are sub- 
st£mticd users of railroad transportation. Our industry is one of the most unportant 
customers of the nation's railroads. 

This statement is also concurred in and supported by the American Plywood Asso- 
ciation and the American Pulpwood Association. 

API actively participated in the hearings before the Subcommittee and the Com- 
mittees for the Congress which led to the enactment of the Stagers Rail Act of 1980 
(SRA). API has participated in and is participating in most, if not all, the mtgor 
proceedings before the Interstate Commerce Commission implementing SRA. As in- 
dicated in its testimony before the Congress, API strongly supported SRA £md its 
objectives of achieving maximum deregulation of the railrcNEul industry with the pro- 
viso that there should be regulatory protection for those who are confronted with 
railroad monopoly power and the possible abuse of carrier market power. 

API is aware of the fact that legislation such as S. 477, described as the Consumer 
Rail Equity Act, has been introduced, the objective of which is substantial modifica- 
tion of SRA. 

As is to be expected, there have been honest disagreements between railroads and 
shippers as to the proper implementation of SRA. A number of these issues have 
been litigated before the Interstate Commerce Commission and before the Federal 
Courts. Tiiis process has reselved several of the contested issues. Some still remain. 

API has noted with satisfaction the process which has been underway whereby 
such remaining issues have been the subject of negotiations between the interested 
and affected parties under the auspices and with the encouragement of the Inter- 
state Commerce Commission. API has actively participated in these proceedings and 
is intimately aware of the developments which have occurred. We refer, for exam- 

Ele, to ICC bocket Ex Parte No. 456, The Staggers Rail Act of 1980— Conference of 
iterested Parties. In that proceeding extensive and intensive negotiations occurred 
between shippers and receivers on pivotal subjects such as Railroad Competitive 
Access; Jurisdiction — Railroad Market Dominance — Exemptions; Railroad Revenue 
Adeifoscy — Maximum Reasonableness — Rates and related subjects. Out of those pro- 
ceedings, under the auspices of the Commission, some agreements have been 
reached between most of the railroads and certain large, responsible shipper groups, 
presenting the bases for proposed rules to be adopted and made effective by the ICC. 
Provision has been made for notice in the Federal Register and the right £md oppor- 
tunity of all affected to participate. Two such current proceedings are Ex Parte No. 
445 (Sub. No. 1), Intramodal Railroad Competition and Ex Parte No. 320 (Sub. No. 
3), Product and Geographic Competition. API is an active party to both these pro- 
ceedings. The Commission has held "open meetings'' in both of these proceedings 
and has orallv announced its determinations as to the issues involved. Written deci- 
sions of the ICC are expected in the near future. It is the expectation of API that 
from both of these proceedings will emanate ICC-approved rules governing the sub- 
jects indicated which will go far to eliminate or mmimize problems which have ex- 
isted between the railroads and the shippers. 

In Ex Parte No. 456, when the Chief Administrative Law Judge of the Commis- 
sion certified the issues of the Commission he made it clear that the Commission 
supported the efforts of those concerned to arrive at mutually agreeable resolutions 
of issues and that the Commission would remain a forum to encourage £md to pro- 
mote such negotiations. Thus there is every reason to hope that other mcgor issues 
outstanding will ultimately be resolved on a mutually satisfactory basis between the 
railroads and the shipping public, subject to review and approval in rulemaking pro- 
ceedings by the ICC. 

In the light of all this, API sees no reason at this time for adopting amendments 
to t^e Stagers Rail Act of 1980. Rather, API supports the approach embodied in 
Senate Joint Resolution 331, 98th Congress, Second Session introduced by Senator 
Danforth and Senators Ford, Kassebaum, Jepsen, Exon, Kasten, Grassley, and Dole. 
This Joint Resolution clearly contemplates that whatever problems may remain 
with the implementation of the Staggers Rail Act can and should be resolved by 
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administrative action of the Interstate Commerce Commission. API strongly favors 
and supports this approach. S.J. Resolution 331 is specific as to what the Congress 
had in mind in enacting the Stagers Rail Act of 1980 and sets forth its expectation 
that the Interstate Commerce Commission will take meaningful steps to achieve 
those Congressional objectives. API has every expectation and hope that the Com- 
mi88i<m would act in a constructive and forthright manner. 

A comparable resolution thus far has not been introduced in the current Con- 
ftCBB, It IS our understanding that you and the other sponsoring Senators are await- 
mg the outcome of the Commission proceedings we have mentioned before determin- 
ing whether it is necessary or appropriate to introduce a similar Joint Resolution in 
this Congress. At the heart of Senate Joint Resolution 331 is concerned with the 
issues pertaining to competitive access, market dominance and revenue adequacy. 

API wishes to record its emphatic and specific objection to the so-called CURE 
bill, S. 477 and more particularly to the provisions of Section 4 on the subject of 
Rate Reasonableness. Were these provisions to be adopted there would be a radical 
reversal of the presently healthy trend toward deregulation. There would be a sub- 
stitution of complex r«^ulatory proceedings which in the past have, to manv, been 
regarded as the bane of ICC regulatory experience. Adoption of this Section 4 would 
be an enormous step backward. 

Reports reach API that the proponents of the CURE bill are now suggesting sub- 
stantial changes in their previous legislative proposal. API is not privy to those 
changes. We express the hope that such changes will advance the public interest 
and ao not contemplate re-regulation of the railroads or objectives contrary to the 
stated goals of the Congress in enacting the Staggers Rail Act. The aim should still 
be continuing deregulation of the railroads, always with the proviso that the ship- 
ping public — and especially captive shippers — must be protected from the actual or 
potential abuse of railroad monopoly power. The latter should be achieved with min- 
imum burden upon the shippers and carriers involved. The ultimate objective is reli- 
ance upon the competitive forces of the market place to the fullest possible extent. 

CONCLUSION 

Having; the benefit of observing the implementation of the Staggers Rail Act for 
almost nve years, the balance struck by the Congre»BS in effecting deregulation to 
the fullest extent possible and in giving the Commission regulatory responsibility as 
to the remainder has worked out extraordinarily well. Another indication of the 
sound concepts of the Staggers Rail Act is the demonstrated ability of important 
segments of the railroad industry and the shipping public to reach agreement as to 
rules which should govern in such spheres as competitive access and railroad 
market dominance. API stresses that every person affected isgiven full opportunity 
to present to the Commission their views on these proposals. This is a healthy devel- 
opment. It should be allowed to run its course. There is simply no demonstrable 
need for a rush to re-r^ulation of the railroad industry. 

The principles embodied in Senate Joint Resolution 331 in the last Congress offer 
a meaningful safety net. If the volunt£uy negotiations should conceivably not be pro- 
ductive, and API believes they will be productive, the Congress has tne option to 
enact and implement the principles of Senate Joint Resolution 331, a constructive 
alternative to radical surgery upon the Staggers Rail Act of 1980. The Staggers Rail 
Act has produced an almost miraculous improvement in the state of the nation's 
railroad mdustry. That kind of progress should be maintained and not discarded. 

API appreciates the opportunity on behalf of itself, American Plywood Association 
£md the American Pulpwood Association, to present views in strong endorsement of 
the Staggers Rail Act in its present form. 
Sincerely yours, 

Roy E. Olson, 
Vice President— Transportation. 



Western Governors' Association, 

Denver, CO, November IS, 1985. 
Hon. Bob Packwood, 

Chairman, Subcommittee on Surface Transportation, Senate Committee on Com- 
merce, Science, and Transportation, 428 Mart Office Building, Washington, DC. 
Dear Senator Packwood: This letter and the enclosed policy resolution are being 
submitted for the record as part of the Subcommittee on Surface Transportation's 
oversight hearings on the Staggers Rail Act of 1980. As you will note, the western 
governors affirm that the Acthas made a valuable contribution to the current fi- 
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nancial well-being of the nation's railroads. A concern is expressed, however, that 
the goal or restoring financial health to the railroads should not be attained at 
undue cost to any economic sector or class of shipper, and that no shipper should be 
charged disproportionately high rail rates because of limited access to competitive 
rail service. 

Over the past yetur the Western Governors' Association has monitored western 
rail transportation and the effects der^ulation has had on resource development. In 
April, we released a report entitled '%ail Transportation of Western Coal". This 
report concluded that there is no practical alternative to rail shipment for most 
western coal producers, and that there is little competition between railroads for 
western coal traffic. As stated in the report ". .. for all practical purposes these 
western railroads eAJoy a monopoly market for shipment of coal out of the region." 

The cost of rail shipment accounts for up to 75 percent of the delivered price of 
western coal and nearly three-fourths of the region's coal moves to market by rail. 
A small percentage increase in transportation costs can render this coal non-com- 
petitive, particularly for electric power generation. Such rate increases cause utility 
purchasers to consider substitutiing less environmentally acceptable high sulfur do- 
mestic coal and/or the purchase from foreign sources, thereby displacing domestic 
suppliers. 

Coal is not the only resource whose future is captive to rail transportation rates. 
For example, Wyoming shippers of trona, a mineral used to manufacture soda ash, 
recently had to resort to trucking their product 200 miles to a Burlington Northern 
rail connection. The circuitous routing and added handling was less expensive than 
paying the captive shipper rates offered by Union Pacific, whose track runs much 
closer to the snipper' operations. Similar examples of captive shipper problems have 
been experienced by grain shippers. 

As the enclosed resolution states, the governors support deregulation but are dis- 
couraged with how the Staggers Act has been implemented by the Interstate Com- 
merce Commission. The Act intended to balance the needs of shippers with those of 
the rail carriers. The ICC's interpretation of Congress' intent on issues such as 
market dominance and captive shippers, reasonableness of rates, revenue adequacy, 
joint rates, through routes, reciprocal switching, contracting procedures and adequa- 
cy of competition does not reflect the spirit of this balance. 

The governors continue to urge the ICC to take action to redefine captive ship- 
ments in its regulations to make clear a rail shipment is captive unless an economi- 
cal alternative means of transportation is available. Should the ICC fail to act bv 
February 15, 1986, the governors then urge Congress to consider measures for ad- 
dressing these problems. 

Thank you for the opportunity to include the western governors' resolution in the 
record of these proceeoings. I will be happy to provide additional information on 
this subject to the Subcommittee on request. 
Smcerely, 

Paul M. Cuningham, Executive Director. 



The Colorado Mining Association, 

Denver, CO, November 15, 1985. 
Hon. Bob Packwood, 

Chairman, Subcommittee on Surface Transportation, 
Senate Russell Office Building, Washington, DC. 

Dear Senator Packwood: I am writing this letter as President of the Colorado 
Mining Association about our growing concern over the use of railroad monopoly 
power. We were pleased to learn of the recent hearings you held with regard to im- 
plementation of the Staggers Act and request that this letter be made a part of that 
record. 

The Colorado Mining Association has over 1,800 members and a proud history 
that began in 1876. Colorado's mining industry has provided a mainstay for the 
State's economic base throughout its history. Railroads were veiy much a party of 
that history and good rail service, that is fairly priced, remains vital to our immedi- 
ate and long range future. This is particularly true with regard to coal production. 

Colorado coal production and rail transportation are inextricably linked since our 
coal has no practical atlemative to rail transportation. Not only is there no inter- 
modal competition for lon^ hauls from Colorado mines, in most cases there is no 
intramodal or rail competition either. Producers and shippers, in most instances, 
are captive to one or another of a few large rail systems which, through a series of 
mergers and consolidations, now dominate the industry. 
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Rail transportation charges are a critical factor in determining the price competi- 
tiveness of Colorado coal in the interstate market and a msgor determinant in the 
future vitality of our coal industry. This is especially true since the utility coal 
market is highly price sensitive. Even slight increases in delivered price of coal can 
tip the balance away from a given supplier. 

As prices increase, the distance Colorado coal can penetrate markets shrinks. 
Data developed for Consumers United for Rail Equity show an average rate increase 
of 62% for Colorado coal shipped to out-of-state markets from 1979 through 1983. 
Tliese increases have had a devastating affect on Colorado coal production. 

Central Illinois Light, for example, shifted from Montana and Colorado coal to 
eastern Kentucky and southern West Virginia low sulfur supplies. The shift was di- 
rectly related to rail costs. In a similar case. Central Power and Light of Corpus 
Christi, Texas, has advised Colowyo Coal that because of the delivered price of the 
Colorado coal, the utility will be phasing out its purchases over the next ten years. 

Of the state's 57 permitted coal mines in 1981, only 37 remain active today. And, 
the active mines are only operating at 48 percent of capacity. Sagging demand for 
electricity and the decline in price for competitive fuels contribute to the soft coal 
market. However, lugh transportation costs are viewed as the msgor cause of the 
rapid decline in Colorado coal production. Neither Colorado coal producers nor their 
customers have confidence ttiat the Interstate Commerce Commission has offered or 
is lULely to offer meaningful protections to captive shippers. One only has to look at 
the performance of the IOC since the adoption of the Staggers Act to know that seri- 
ous problems exist that merit Congressional attention. Four msgor problems are out- 
lined below: 

REVENUE ADEQUACY 

The ICC's methodology for measuring the revenue adequacy of a rail carrier ig- 
nores all indicators of financial health except one: whether the carrier is earning a 
return on its net investment equal to the current cost of capital. Moreover, the "in- 
vestment base" defined by the ICC includes inflated tax and debt service expenses, 
unused and non-useful assets, and over valued property accounts. As a result, every 
Class I rail carrier is deemed to be "revenue inadequate," in spite of the fact that 
many are engaged in expensive, internally-funded acquisition and diversifications 
and are touted as sound long-term investments by financial analysts. 

STANDARDS FOR RAIL RATES 

In measuring maximum reasonable rates, particularly in connection with move- 
ments of captive coal traffic, the Commission has elevated revenue adequacy to the 
principal, if not sole, goal to be achieved. Additionally, the Commission has effec- 
tively nullified the captive shipper protections built into the Act by the Long- 
Cannon Amendment imposing impossible burdens of proof and data production on 
shippers and refusing to consider the Amendment's criteria unless the burden is 
met. The result has been that since enactment of the Staggers Act, the Commission 
has yet to render a final decision finding a single captive coal rate to be in excess of 
a maximum reasonable level, notwithstanding proof that many rates are in excess 
of 300% of the carrier's cost of service. 

RAIL MARKET DOMINANCE 

The ICC has interpreted the jurisdictional concept of "market dominance" in a 
fashion which requires shippers and carriers to submit voluminous evidence of the 
existence of potential, indirect product and geographic competition, in addition to 
the direct transportation competition which was the focus of Congress' concern. The 
result has been to turn what was intended as a threshold jurisdictional determina- 
tion into a complex, antitrust-type proceeding under a set of nebulous guidelines 
which are unpredictable and effectively preclude the "practical determination with- 
out delay" envisioned by Congress. 

TRACKAGE RIGHTS 

In many instances, shippers which are presently captive to a single railroad could 
avail themselves of transportation competition if they (or a competing carrier) could 
obtain the use of portions of the dominant carrier's lines. Under existing law, how- 
ever, the ICC is empowered to grant such "trackage rights" only in terminal areas 
(or over main lines for a reasonable distance from a terminal). 
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Most Colorado coal producers do not have the resource to fight their way through 
the regulatory process set out by the ICC. With the likelihood of success being what 
it is, we feel the system must be changed. 

The recent hearings you held are a first step and are greatly appreciated. But 
please don't stop now. We hope you are convinced that the issue needs further Com- 
mittee scrutiny around a specific legislation. The Consumer Rail Equity Act (S.477) 
addresses some of the concerns we have over the implementation of the Staggers 
Act and would achieve the balance originally contemplated in the Staggers Act. The 
Colorado Mining Association respectnilly requests that you consider scheduling 
hearings around that legislation. 
Sincerely yours, 

David R. Cole, President. 



Statement of Wiluam J. Augello, on Behalf of The Shippers National Freight 

Claim Council, Inc. 

My name is William J. Augello, Executive Director and General Counsel to the 
Shippers National Freight Claim Council, Inc. The Council is a nationwide, non- 
profit trade association of over 750 shippers, receivers, carriers, insurers and others 
interested in carrier liability, freight claim and freight charge issues. 

We appreciate this opportunity to present this statement at the conclusion of the 
five-ye£ur oversight period established to monitor the results of The Staggers Rail 
Act of 1980. 

Our statement is confined to the carrier liability aspects of The Staggers Act. Un- 
fortunately, we must report to Congress that the railroad industry in general has 
not responded in a responsible manner to the freedoms created by The Staggers Act 
with respect to their liability for loss, damage or delay to goods in transit, or with 
respect to the time limit for filing overcharge claims. 

A. HISTORY is REPEATING ITSELF 

Since the deregulation of the railroad industir in 1980, shippers have been experi- 
encing the same liability problems produced oy railroad managements* attitudes 
and policies in the late 1890's and early 1900's. 

To illustrate, we have annexed a brief review of the conditions which led to the 
regulation of the railroad industry in 1887, as Appendix A.^ 

With rrspect to liability for loss, damage and delay. Congress enacted the Car- 
mack Amendment as a pcurt of the Hepburn Act of June 29, 1906. The history of this 
Act, which has served as the cornerstone of common carrier liability ever since 
then, is reviewed in Appendix B. 

The Carmack Amencunent was intended to rectify the railroad industry's policies 
designed to evade liability for the negligent loss of or damage to shippers' goods in 
transit. It made the initial and delivering carrier on an interline movement jointly 
and severally liable, thus ending the inconvenience to which shippers were subject- 
ed in suing each connecting carrier between origin and destination. 

This law made all common carriers liable for the ''full actual loss", and made un- 
lawful all attempts to limit railroad liability by contract, receipt, tariff rule, regula- 
tion or by any other means. It also established a uniform minimum time limit for 
filing claims and suits, thus bringing order to the chaos created by the application 
of different state statutes of limitations to shipments moving in interstate or foreign 
commerce. 

At this juncture, the Interstate Commerce Commission's analysis of common car- 
riers' claim policies is significant to the current liability situation. In its landmark 
decision in Ex Parte 263, Rules, Regulations and Practices of Regulated Carriers 
With Respect to the Processing of Loss and Damage Claims, 340 I.C.C. 515 (1972), the 
I.C.C. stated: 

"Complications in the processing of claims against carriers . . . arose when the 
Supreme Court held in Adams Express Co. v. Croninger, 226 U.S. 491, 509-510 (1913), 
that a carrier could under the Carmack Amendment 'by a fair, ojpen, just and rea- 
sonable agreement limit the amount recoverable by a shipper in case of loss or 
damage to an agreed value made for the purpose of obtainmg the lower of two or 
more rates or charges proportioned to the amount of the risk * * *'. Following the 
Cronin^r case and other similar court decisions, many railroads bc^an to pw>lish 
prohibitively high rates based on actual values of commodities shipped. 'Hie net 



^ The appendices have been retained in the Committee files. 
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result of this was that shippers had no effective choice of rates and were denied full 
and £Edr recovery for shipments lost or damaged in transit. 

"Inasmuch as common carriers are liable as carriers and bailees, they are fully 
responsible for the consequences of their own negligence or want of skill and also 
for whatever else may happen (save the above exceptions and those applicable only 
to water carriers) to the property while it is in their poceession. The rigid liability 
thus imposed may not arbitrarily or unilaterally be avoided by the carrier, but it 
may be limited for a consideration provided we give our prior approval under the 
released rates provision section of section 20(11) of the ict. Even so, the problems of 
carriers attempting to limit their liability arbitrarily and by other means seem to 
have continued almost unabated. The rules adopted by rail and motor carriers and 
freight forwarders * * * which prompted the Hling of the petition in Docket No. 
35198, and the other relevant carrier practices with which we are concerned in this 
proceeding, appear to represent the latest efforts by carriers in this time-honored 
endeavor. 

B. CURRENT RAILROAD LIABILITY SCHEBfES 

As a result of the freedoms granted in The Staggers Act of 1980, railroad manage- 
ment has reverted to its nearly 100-ye£ur old liability schemes, and with great suc- 



The A.A.R. reported claims pa3anents for 1984 to have been reduced 50%, from 
$324,513,612 in 1980 to $160,990,950. This substantial savings in expense was made 
possible by statutory changes in liability standards and by inventive management 
strategies, at the expense of the shipping public, to the tune of $160 million a year. 

Furthermore, much of the reduction in claim pa3anents was made possible by un- 
lawful exculpatory clauses in railroad tariff rules and claim policies. 

In the following sections, we will describe the exonerating rules and practices 
which were made possible by The Staggers Act of 1980, and those which were uni- 
laterally introduced by railroad management in contravention of the law. 

C. STATUTORY CHANGES IN THE STAGGERS ACT 

L Released rate approvals 

The fundamental changes in railroad liability contained in The Staggers Rail Act 
of 1980 pertained to released rates. Congress repealed the second dHimmins amend- 
ment of August 9, 1916 which required all limitations of liability to be approved by 
the I.C.C. 

The intent of this 64 year-old statute was to limit the carrier's liability "to an 
amount not exceeding the value'' declared in writing by the shipper, if the shipper 
opted for a lower rate with limited carrier liability. Thus, the I.C.C. standards for 
approving released rate offerings were abolished, and railroads were permitted to 
publish released rates at will. Ajtmexed as Appendix C is a copy of a typical railroad 
list of released rate commodities and their limits as presently maintained in an 
exempt TOFC/COFC circular. 

Thus, shippers lost their former right to administratively contest released rate 
levels before the I.C.C, and are at the mercy of the railroads with respect to having 
a realistic choice of limited and full value rates. 

2. Automatic released rates 

Another fundamental change was in the general rate level maintained by the 
railroads with liability for full actual loss. )^en the I.C.C. exempted certain types 
of rail traffic (produce, TOFC/COFC, boxcar, frozen foods, etc.), the railroads 
changed the general level of rates to a limited liability basis. Since the law requires 
carriers to oner full liability in addition to any released rate offerings, the railroads 
offered to quote a premium in the event a shipper desired full liability coverage. 

Stated differently, the railroads switched their general rate level to an ''automatic 
released rate" S3n3tem which limited their liability without a specific written release 
by the shipper. "Automatic releases" have been declared unlawful by the I.C.C. Ex 
Parte No. MC-98 (Sub 2) Released Rate-Small Shipments Tariff, 361 I.C.C. 404, 415- 
417, and Transconex, Inc-General Commodities, Rel. Rate Decision No. FF-305, Oct. 
21, 1982. In Ex Parte No. MC-98 (Sub-No. 2), the I.C.C. ruled: 

"We agree with the msgority that releasing rates ought not to be automatic. The 
shipper who deliberately signs for released rates is less likely to release the value by 
mistoke than is the shipper whose shipments are subiect to released value unless he 
or she indicates full liability is desired. An accidental release of value could be cata- 
strophic, whereas full value rates may be more easily absorbed. 
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''Shippers must be able to choose the transportation service which most closely 
conforms to their needs. A released rates provision can add flexibility to rates and 
services. However, if the release is automatic, the flexibility of the sjrstem could be 
illusory ..." 361 1.C.C. at 416, 417. 

The courts also have held that a carrier cannot limit its liability automatictdly or 
by implication. Instead, "[t]here must be an absolute, deliberate and well-informed 
choice by the shipper." Anton v. Greyhound Van Lines, Inc., 591 F.2d 103, 108 (1st 
Cir. 1978). As the Second Circuit stated, 

"To permit a carrier, without any action whatever by the shipper in respect to 
valuation in writing, to limit its liability on the basis of declared or released v£due 
on which the rate was charged would be to ignore entirely the statutory require- 
ment that the shipper must make the declaration or agreement in 
writmg . . . Caten v. Salt City Movers & Storage Co., 149 F.2d 428, 432 (2d Cir. 
1945). 

A specific ''automatic release" maintained by a railroad has only recently been 
unenforceable by a federal court in Cooperative Shippers, Inc., v. Atchison, Topeka & 
Santa Fe Railway Co., (D. 111. No. 84-C-2359, July 3, 1985). The court held that such 
releases were a "trap for the unwary" which the I.C.C. has previously condemned, 
and awarded full actual loss to the shipper, stating: 

"The problem with this contractual scheme is that it reverses the assumption of 
liability required by §§ 10730 and 11707. Sante Fe is offering full liability rates, but 
only as an alternative to otherwise applicable released rates. The automatic nature 
of Santa Fe's limitation of liability is precisely the "trap for the unwary' that the 
I.C.C. has refused to allow by requiring carriers to obtain a deliberate release from 
the shippers. Accordingly, Items 52 and 57 do not comply with §§ 10730 and 11707, 
and they are unenforceable. 49 U.S.C. § 11707(cXl); see also Fruitco Corp. v. Consoli- 
dated Rail Corp., 118 Misc. 1090, 462 N.Y.S.2d 754 (N.Y. Qr. a. 1983)." 

More recently, a Federal District Court in Virginia held a motor carrier's auto- 
matic released rate on used machinery to be unenforceable because the limitation of 
the carrier's liability to $.10 a pound would apply without the shipper's affirmative 
declaration of value in writing on the bill of lading. General Electric Co. & Ins. Co. 
of N. America v. McLean Trucking Co., F. Supp. , E.D. Va, Alex Div.) C.A. 

85-417-A, Oct 17, 1985. 

Previous to these decisions, our courts have not been uniform in interpreting simi- 
lar automatic releases. 

S. No realistic choice of rates 

A third problem pertains to the differential between full value rates and limited 
value rates. The I.C.C. 's jurisdiction to judge the reasonableness of rates was re- 
pealed in 1980, except when a railroad is found to have market dominance over a 
segment to traffic, llius, shippers have no effective recourse when railroads set the 
full value rates prohibitively high to discourage their use. This is the same practice 
discussed by the I.C.C. in its Ex Parte 263 decision, regarding the period following 
Adams Express v. Croninger, (1913). 

The practice of railroads' holding-out to quote a full value rate, without actually 
publishing the choice of rates, was held to be unlawful in Fruitco Corp. v. Conrail, 
462 N.Y.S.2d 754 (1983). 

Following this decision, the railroads began to publish premiums for full liability, 
ranging from 5% to 25% of the limited liability rate levels. Such blanket premiums 
applicable on all rail traffic are in violation of the public policy set forth in Adams 
Express, supra, which requires limitations to be "proportioned to the amount of the 
risk". Since each commodity shipped has different transportation characteristics, 
loss factors, and values, a blanket premium on the rate applicable on all products, 
in return for full value protection, can not meet this test. 

Althugh these practices may be unlawful and unenforceable, railroads continue to 
raise these rules in defense of lawful claims, and generally succeed in avoiding pay- 
ment due to the cost of litigation. The solution, therefore,, is to codify the common 
law rules on these issues, and thus induce more strict adherence to the law. 

To paraphrase the I.C.C.'s finding in Ex Parte 263, the railroads substitution of 
automatic release and setting unreedistically high premium rates for full value cov- 
erage "appears to represent the latest efforts by carriers in this time-honored en- 
deavor". 340 I.C.C. 515, 524 (1972). 

The only real difference between the railroads' tactics in 1913, 1972 and 1980 is 
that the liability limitations imposed by the railroad industry after 1980 had Con- 
gress' sanction. Congress, therefore, must rectify these undesirable results. 
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4. Deductibles 

The fourth problem stems from Congress' provision for railroads to incorporate 
deductibles in released rates pursuant to 49 U.S.C. § 10730(c), annexed as Appendix 
C-1. 

Deductibles have a place in insurance contracts where the property owner retains 
control of his goods. The owner can weigh the risks involved, thus retsdning a por- 
tion of that risk through a deductible amount in return for a lower insurance premi- 
um. 

In a bailment contract, however, the owner surrenders control of the goods to the 
bailee (carrier), and is at the mercy of that carrier's care and protection. When the 
parties agree on a limitation of value, such as $.50 a pound, including a deductible 
of $200 per shipment, for instance, the carrier is completely relieved of all liability 
for its negligent loss of or damage to the goods up to the amount of the deductible. 
This is in contravention of one of our fundamental common law rules which prohib- 
it contracts which relieve a common carrier of the consequences of its negligence. 

Justice Frankfurter explained this public policy in U.S. v. Atlantic Mutual Ins. 
Co., 343 U.S. 236, 244 (1951) as follows: 

''The courts based this reservation upon the observation that such contracts were 
not in fact consensual agreements. The shipper had little choice but to accept the 
carriers' terms. See, e.g. Railroad Co. v. Lockwood, 17 Wall. 357, 379; Liverpool & 
Great Western Steam Co. v. Phenix Ins. Co., 129 U.S. 397, 441. This circumstance did 
not necessarily void the agreement since many stipulations were upheld. But it pro- 
vided justification for refusing to enforce those which offended judically pronounced 
public policy." 

Futhermore, deductibles are a 'license to steal". Rather that induce carriers to 
act prudently to provide maximum care and protection for goods in transit, a de- 
ductible in a bill of lading contract presents an opportunity for economizing at the 
shipper's expense. This is of real concern in today s highly competitive transporta- 
tion market plagued by tight money and carrier bankruptcies. 

The ability to limit liability through minimum nad maximum claim amounts has 
also reduced railroad claim payments by substantial amounts. These limits are of- 
fered to shippers at the standard rate level as an alternative to liability for "full 
actual loss". 

5. Short time limits 

Short time limits also catch many unsophisticated shippers by suiprise. Time 
limits ranging from 3 to 6 months for filing claims are common in railroad tariff 
rules. Suit-filing time limits have also been shortened to catch the unwary shipper 
and thus evade payment of lawful claims. Some railroads require the filing of a suit 
within 90 days of a declination; others allow one year from declination, while others 
fix the one year limit from the date of delivery. 

When compared to the traditional time limit of nine months from delivery for 
filing claims, and two years and a day from declination for filing suits, it is under- 
standable why these short time limits catch the unwary, and thus permit railroads 
to evade liability. 

6. Venue 

Another problem caused by The Staggers Act of 1980 stems from the venue 
changes enacted in 49 U.S.C. § 11707(dX2Xa). This new provision wrongfully restricts 
plaintiffs in loss and demage actions against suing an origin carrier in any jurisdic- 
tion in which that carrier is doing business, except at origin. Thus, a general credi- 
tor against a railroad may sue the carrier in any jurisdiction in which that carrier 
is doing business, but a claimant under § 11707 may only sue that carrier at the 
point of origin. 

This is an unreasonable, unconstitutional limitation on a plaintiffs rights, and 
must be repealed. R£dlroa(ls have adequate protection under state substantive laws 
to remove actions to more convenient locations if the venue chosen by the plaintiff 
is improper. 

The I.C.C. recommended repeal of this Staggers Act provision in Ex Parte 403, 
Report to Congress, page 37. llie Council urged that the venue provisions of § 11707 
be restored to their pre-1980 status. 

7. Jurisdictional limits On Federal courts 

Effective October 20, 1978, Congress imposed a $10,000 limitation on the jurisdic- 
tion of the federal district courts over loss and damage claims suits. P. Law 95-486, 
92 Stat. 1633. The reason for this revolutionary change was the alleged overburden- 
ing of the federal courts in Boston with suits on fresh produce moved by rail due to 
a localized problem. 
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As a result, claimants and carriers throughout the nation are deprived of uniform 
federal court decisions on all interstate commerce freight claim litigation under 
$10,000. 

TTie I.C.C. recommended that this change in the law be repealed. Ex Parte 403, 
Rail Cargo Liability Study, October 19, 1981, pages 40 and 53. 

The Council urges that the Committee adopt the LC.C.'s recommendation to 
amend 28 U.S.C. § 1337 accordingly. 

D. 49 U.8.C. § 10505(e)— THE CULPRIT 

Section 10505(e) was enacted as a part of The Staggers Rail Act of 1980 in ac- 
knowledgement of the need to retain full Ceurmack liability for shippers desiring 
such protection. This section empowers the I.C.C. to exempt railroads ftt)m its regu- 
lations, but not from the liability standards embodied in 49 U.S.C. § 11707 (The Car- 
mack Amendment). 

However, (Dongress provided that railroads may offer "alternative terms", obvious- 
ly referring to die Carmack liability terms as the fundamental liability standards 
with which the "alternative terms'' may alternate. 

Nevertheless, many railroads have interpreted this section as permitting changes 
in their common law liability in return for a lower rate. The complete exoneration 
takes place in the form of shifting the burden of proof to the claimant, thus making 
it virtually impossible to prove carrier negligence. Some railroads substitute a com- 
parative negligence standard which governs tort law but is inappropriate in bail- 
ment contracts. 

With respect to liability for delays in transit, some railroads have refused to ac- 
knowledge liability for damages based on "market decline''. Others have limited 
their liability to their published schedules plus 24 hours, or 48 hours. Thus, these 
carriers have contracted against being liable for the first 24 or 48 hours of their 
negligent acts or omissions. 

A more complete list of the 14 unlawful rules found in rail carrier exempt circu- 
lars is annexed as Appendix D. These liability terms are improperly offered as "al- 
ternative terms" under the provisions of 49 U.S.C. § 10505(e). Also included in Ap- 
pendix D is a review of the liability issues found in the Carmack Amendment, for 
which the railroads may offer alternative terms. 

As stated earlier, these rules are not alternatives to the Carmack Amendment, 49 
U.S.C. § 11707. They attempt to modify the public policy of this nation which 1) pro- 
hibits bailees for contracting against their negligent acts; 2) makes common carriers 
liable for the difference between the wholesale destination market value of goods in 
good condition on the date of scheduled delivery and the market value of such goods 
in the condition in which they are delivered, on the date they are actually delivered; 
and 3) requires carriers to publish a choice of released rates and full value rates if 
they desire to limit the amount of their liability, on condition that such rates be 
fair, open, just, reasonable and proportioned to the risks. 

The public policy also mandates that when a shipper agrees to limit a carrier's 
liability, it must expressly declare the value of the shipment and affirmatively elect 
to ship under the released value tariff. This would preclude "automatic releases" 
which spring into play on the basis or the carrier's hidden tariff rule without the 
necessity of the shipper's affirmative selection of a rate or liability coverage. 

E. DISCRIMINATORY LIABILITY TEAMS 

Another example of a railroad's unlawful policy on liability is illustrated by a 
recent rate quotation by the Southern Pacific Railroad. The S.P. refused to quote 
rates on frest grapes to a California shipper until the shipper furnished a list of its 
consignees. It then quoted rates for shipments to each of those consignees which 
varied from 110% to 180% above the base rate. The differential was based upon the 
number of claims historically filed by each consignee. 

Obviously, such a differential is contrary to the Carmack Amendment and the 
common law governing common carriers. However, the shippers and consignees find 
little comfort in expensive, protracted litigation to establish the impropriety of this 
policy, with no immedaite relief for the present marketing season. 

F. TOPC/COPC TRAFFIC 

The (Commission's exemption of TOFC/COFC rail traffic has resulted in a prolif- 
eration of claim declinations and shippers' unrecoverable losses. Shortly after tlie 
exemption was announced, the Council unsuccessfully attempted to have the Corn- 
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mission review the exculpatory clauses in the newly exempt TOFC/COFC circulars. 
The Commission refused to intervene, concluding that: 

"To the extent railroad tariffs or contractual items on TOFC/COFC service are in 
violation of 49 U.S.C. 11707, they are unenforceable as a matter of law. However, to 
the extent tariff or contractual terms are otherwise construed as offers limiting li- 
ability open to negotiation, they may be pursued. In this regard, we note that 49 
U^.C. 11505(e) permits carriers to offer alternative terms, such as limited liability 
provisions. Moreover, 49 U.S.C. 11707 permits a carrier to limit its liability under 49 
U.S.C. 10730, which allows carrier and shipper negotiation of limited liability provi- 
sions. Thus, reduced liability on the part of the carrier may be entirely acceptable 
to shippers in the context of rates. Petitioner neither identlAed any individual ship- 
per who is objecting nor complained in the context of specific rates. To this extent, 
petitioner has presented, in effect, only examples of carrier offers limiting liability, 
which the carriers may pursue as discussed above. 

"If ocmcrete problems arise with respect to carrier loss and damage practices, we 
would, of course, accept petitions to amend in an appropriate manner the exemption 
given TOFC/COFC traffic. Because 49 U.S.C. 10505(d) explicitly also grants us the 
authority to revoke an exemption in whole or in part, we can and wUl protect the 
legitimate interests of shippers, carriers, and the public in general. We plan to mon- 
itor closely the carriers' use of the exemption.'' Ex Parte No. 230 (Sub-No. 5), June 
22, 1981, F.R. 32257. 

Obviously, the I.C.C. has not monitored the railroads' use of the exemption to 
evade liability for loss, damage or delay during the past four years and apparently 
has no intention of doing so. 

The problem with the railroads' claim policy on TOFC/(X)FC traffic is that they 
have placed an impossible burden of proof on claimants. R£dlroads collectively 
refuse to acknowledge liability on ramp-to-ramp plans unless there is physical 
damage to the exterior of the trailer or container. They arbitrarily contend that any 
damage discovered at final destination could have occurred during the cartage 
movements to or from the railroad ramps. 

Aside from the antitrust questions raised by this industry policy, this position ig- 
nores the substantial differences in the railroad and highway environment which 
cause damage, i.e., the number of switchings, length of haul, pitch and sway, higher 
center of gravity on a flat bed, the movement of piggyback cars forward and back- 
wards, etc. Furthermore, claimants have an impossible burden of proving where the 
damage took place because of railroads' policy against opening trailers or containers 
at ramps to permit veriflcation of the condition of the loads. 

As a result, claims payments on TOFC/COFC traffic are limited to claims involv- 
ing derailments and tiiefts. In some instances, shippers have reported discontinuing 
the use of TOFC/COFC solely due to the unrecoverable losses experienced with such 
services. 

Shipper's agents and piggyback consolidators have resorted to offering insurance 
coverage to their shippers due to the difflculties experienced in collecting claims on 
TOFC traffic. Therefore, the shipping public is bearing an extra cost which should 
be absorbed by the railroad responsible for the loss or damage. 

For a list of specific claim problems stemming from the I.C.C.'s exemption of 
TOFC/COFC traffic, see Appendix E. 

G. ARBITRATION OF PROPERTY CLAIMS 

Congress enacted the first arbitration statute for transportation claims when it 
enacted Sec. 11711 of Title 49 in the Household Goods Act of 1980, P.L. 96-454, Octo- 
ber 15, 1980. The need for a dispute settlement program for property claims is as 
great today as it was for household goods claims in 1980. The reason is that carriers 
have an advantage over claimants, in that it is too costly to litigate in the event a 
carrier refuses to voluntarily pay a lawful claim. In many cases, the expense of liti- 
gation would exceed the amount of the claim. 

Accordingly, small property claims should be eligible for the same alternative dis- 
pute settlement programs as Congress provided for household goods shippers. Al- 
though it may appear at flrst blush that property shippers are more sophisticated 
than household goods shippers, the Council's experiences during the past eleven 
yecurs indicates that there are vastly more shippers unsophisticated in claims and 
carrier liability issues than those who are knowledgeable in these subjects. 

Existing arbitration systems are not completely satisfactory because they are vol- 
untary. The I.C.C. recommended enactment of arbitration legislation in its Report to 
Congress in Ex Pcu-te 403, page 55. 
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The Committee is urged to adopt legislation which would extend the provisions of 
Sec. 11711 to property claims of $5,000 or less against all common carriers, as set 
forth in Appendix F, creating a new Sec. 11712. An additional benefit of this propos- 
al is that carriers would be induced to pay lawful claims or submit to arbitration, 
rather than being subject to the payment of claimant's attorney fees if the claimant 
prevailed in court. 

H. CLAIM-FILING RESTRICTIONS 

Some railroads have imposed unreasonable, unlawful restrictions on claimants' 
claim filing procedures. For instance: 

(a) Stipulating that claims for uncertain amounts, such as ''$100 more or less" 
shall not be deemed a claim. 

This condition is in violation of the LC.C.'s claim regulations ^ and established 
case law ^, which permit such filings when the exact amount of the loss can not 
readily be determined at the time of filing. Such claims are frequently filed quickly 
by claimants to avoid having the claim-filing time limit expire unintentionally, and 
thus extinguish the right of recovery. 

(b) Stipulating that a claim must be accompanied by all supporting documents at 
the time of filing or it will not be deemed to have been filed. 

This condition is £dso in violation of the ICC's ruling in Ex Parte 263 ^, and case 
law*. 

(c) On consolidated carloads and trailerloads, requiring that only one claim per 
car or trailer be fQed. 

This artificial restriction creates a difficult burden on shipper's agents, forwarders 
and consolidators receiving claims from individual shippers whose goods are lost or 
damaged. The consolidator can not wait until the day before the claim-filing time 
limit expires and then file a claim against the railroads for all of the individu£d 
claims received. 

The more prudent practice requires claims to be filed with the railroads as soon 
as they are received from each owner of the goods involved. This does not create a 
hardship on the railroads, as each claim refers to the car number and shipping date. 

Each of these new railroad rules is intended to catch the claimant by surprise and 
thus permit the railroads to evade payment of the claim on technical grounds. 

I. TIME LIMITS FOR OVERCHARGE CLAIMS 

When the I.C.C. exempted railroads hauling produce, TOFC/OCFC traffic, boxcar 
traffic, frozen foods and other foods from regulation, the railroad industry was freed 
of the statutory time limit for instituting actions at law to collect freight charges 
and to recover overpayments, as provided in 49 U.S.C. § 11706. 

Only a few carriers have opted to shorten the time limit imposed on shippers to 
file overcharge claims against them. One such carrier reduced the time limit from 
the statutory three-year period to nine months from the date of delivery. This short- 
ened period of time within which shippers must have their freight bills audited and 
reaudited, and have overcharge claims prepared and filed, will result in severe un- 
recoverable losses to many shippers, particularly to the smaller shippers lacking 



1 Ex Parte 263, 340 I.C.C. 515. 554-555; and April 18. 1972 Order. Question No. 1: 

"Do the provisions of sections 1005.2 (b) and (d). when taken together, preclude the payment of 
a claim by a carrier when a claim is filed within 9 months for '$100 more or less', even though 
the exact amount of the claim cannot be determined until after the 9-month period has elapsed? 

"Answer. No. If a claim is filed with a carrier within 9 months, or any other period of longer 
duration that the carrier may establish for filing of claims, and the shipment involved is identi- 
fied by the claimant seeking damages, payment is not barred by the fact that the specific 
amount claimed cannot be detemined within the 9-month period. The carrier must investigate 
the claim. It may not, however, voluntfu^ pay the claim until such time as the amount of 
money due the claimant is specified or determinable." 

2 fhompson v. James G. McGarrick Co., Inc., 205 F.2d 897 (5th Cir. 1953). 

« Ex Parte 263, April 18, 1974 Order, Question No. 11. "May a carrier disallow a claim until 
the supporting documents required under the regulations are contained in the claim file? 

"Answer. The answer to this question really depends upon the meaning of the word 'discdlow*. 
A carrier may not pay a claim until such time as it is fully and properly supported. The regula- 
tion should not be construed, however, to mean that a given claim should be declined or re- 
turned when it is filed simply because certain of the required supporting documents have not 
been supplied or are not in the file." 

* Bond Stores, Inc. v. Overland Package Freight Service, Inc., 13 N.Y.S. 2d 928, 932 (Mun. Ct. 
1939). 
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sufficient volume to warrant employment of a trained traffic staff capable of detect- 
ing overpa3anents. 

In view of the fact that there is no legislative history reflecting a Congressional 
intent to produce such a result, and in view of the long-existing three-year time 
period for filing overcharge claims, 49 U.S.C. § 10505 should be amended to preclude 
the I.C.C/s exemption of railroads from the time-tested time limits embodied in 
§ 11706. 

J. SUMBftARY OF REQUESTED LEGISLATIVE RELIEF 

The shipping public must be relieved of the monumental transit losses totalling 
$160 million a year made possible by statutory changes in railroad liability. The fol- 
lowing statutory amendments are urged: 

1. Repeal that portion of subsection (c) of § 10730 which permits deductibles in 
agreements between shippers and carriers limiting the carrier's liability to an 
afifreed value. 

2. Add to § 10730(c) of 49 U.S.C. a new Section providing that: 

"Common carriers and freight forwarders may, by a fair, open, just and reasona- 
ble agreement limit the amount recoverable by a shipper in case of loss or damage, 
to an agreed value made for the purpose of obtaining the lower of two or more rates 
or charges proportioned to the amount of the riskE in transit. Such limitations may 
not provide for specific amounts to be deducted from any claim or for automatic re- 



3. Require railroads to offer their "full actual loss" rates as their normal rates, 
with provision for offering a reasonable lower rate for limited liability as an alter- 
native. 

4. Repeal the second sentence of 49 U.S.C. § 10505(e) providing for "alternative 
terms"; or at least clarify the intent that railroads may only offer alternatives to 
the provisions of 49 U.S.C. § 11707, and not to the common law. 

5. Add Section 11712 to 49 U.S.C. to provide for arbitration of claims on property 
shipments seeking recovery of less than $5,000. 

6. Repeal the jurisdictional limit of $10,000 on property claims brought under 49 
U.S.C. § 11707 in the federal courts, 28 U.S.C. § 1337. 

7. Codify the I.C.C.'s claim regulations in 49 C.F.R. 1005 and the LCC's April 18, 
1972 Order in Ex Parte 263. 

8. Restrict the LC.C.'s power to exempt railroads from the provisions of 49 U.S.C. 
§ 11706, establishing uniform time limits for the collection of undercharges and 
overcharges in freight charges. 

9. The venue provisions in 49 U.S.C. § 11707(dX2Xa) must be restored to permit 
suits against railroads in any state in which they are doing business. 



Statement of James R. Snyder, Chairman, Legislative Committee, Railway 
Labor Executives' Association 

The Interstate Commerce dlommission over the past five years has established a 
policy toward employee rights and interests contradictory of that established by the 
Congress under the Staggers Act and earlier legislation and totally irreconcilable 
with the policy of the ICC as clearly enunciated in its decisions prior to 1980. The 
Commission, zealously promoting the concept of deregulation of the railroad indus- 
try, has now included among those regulations which should be eliminated as bur- 
densome to rail mans^ement, the employee protection formulae routinely imposed 
in the (Commission's discretion in earlier days, the collective bargaining agreements 
negotiated pursuant to the provisions of the Railway Labor Act, and indeed, the 
very provisions of the Railway Labor Act itself. 

Because of the incredibly extreme position taken by the O)mmission against the 
interests of railroad employees, the Sante Fe and Southern Pacific witnesses in 
their merger case now pending before the ICC have blithely requested the (Commis- 
sion to relieve those railroads of the obligations of their collective bargaining agree- 
ments when the (Commission approves that merger. It is the considered judgement 
of those who follow Commission activity that the (Commission will accommodate 
that request. 

The Commission, in doggedly pursuing its pro-laizez-faire management course, has 
exceeded its authority under the law; has misread the intent of the Congress in en- 
acting the Staggers Act; has ignored its own precedents which disclaim jurisdiction 
to interfere in labor matters; has ignored court rulings of the past as well as current 
rulings which reverse ICC misinterpretation of its authority; and, has conciously de- 
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termined to place itself in an overt adversarial position to the interests of the rail- 
road employees. 

In order to appreciate the gravity and effects of the errors which the ICC has com- 
mitted and will continue to commit in the name of deregulation, one must look to 
the history of rail labor relations — and particularly the subject of employee protec- 
tion—before the Congress, the courts and the Commission. It is cle£ur that only by 
explicit, specific amendment to the law in the area of labor relations will the IOC be 
deteired or diverted from its dedicated objective of relieving rail managment, not 
only from the **burdens" of employee protection provisions, but also from the "bur- 
dens" of the Railway Labor Act as well. The legislative history of the Staggers Act, 
indeed its plain language, demonstrates such arrogation of authority by tne Com- 
mission to be unwarranted and dangerous to the continuation of peaceful labor rela- 
tions in the railroad industry. 

I. HISTORY OF EliO>L0YEE PROTECTION IN THE RAILROAD INDUSTRY PRIOR TO THE 
ENACTBCENT OF THE STAGGERS RAIL ACT 

The first example of direct and specific provision for the protection of railroad em- 
ployees is found in the Emergency R£dlroad Transportation Act of 1933, Act of June 
16, 1933, Ch. 91, Sections 1-17 and 209, 48 Stat. 211.^ This law was enacted in a time 
of great financial peril for the railroad industry. It was passed to save certain rail- 
roads from bankruptcy and to perpetuate an efficient means of railroad transporta- 
tion in the United States. Louisville and N.R. Co. v. United States, 10 F. Supp. 185, 
191 (N.D. m., 1934). In the words of the district court in the Louisville and KH Co, 
case, the 1933 Act evidenced "the announced policy of the Government to render 
assistance to all carriers and keep their heads above water until calmer times ap- 
peared''. 10 F. Supp. at 192. 

Certain provisions of the 1933 Act amended the merger provisions of the Trans- 
portation Act of 1920, 41 Stat. 480. Other provisions of the 1933 Act provided for the 
appointment of a federal coordinator of railroad transportation who was charged 
with the duty of encouraging, promoting or requiring action on the part of railroads, 
which would avoid unnecessary duplication of services and facilities, and promote 
financial reorganiation. There was also provision for the immediate study of other 
means of improving conditions surrounding railroad transportation. [1933 Act, Sec- 
tion 4, 48 Stat. 212.] All action taken to carrv out the purpose of the 1933 Act was 
governed by Section 7(b) which provided as follows: 

"The number of employees in the service of a carrier shall not be reduced by 
reason of any action taken pursuant to the authority of this title below the number 
as shown by the pay rolls of employees in service during the month of May, 1933, 
after deducting the number who have been removed from the pay rolls after the 
effective date of this Act by reason of death, normal retirements, or resignations, 
but not more in any one ye£ur than 5 percentum of said number in service during 
May, 1933; nor shall any employee be deprived of employment such as he had 
during said month of May or be in a worse position with respiect to his compensa- 
tion for such employment, by reason of any action taken pursuant to the authority 
conferred by this title." ^ 

Section 7(b) of the 1933 Act clearly provided that in mergers or other matters to 
which it applied, an employee must be given a job at least equivalent to his former 
position and compensation equal to that which he formerly received; in other words, 
he must be placed in no "worse position with respect to his emplo3anent". 

Section 17 of the 1933 Act provided that the provisions relating to the federal co- 
ordinator should expire on June 16, 1934, unless extended by proclamation of the 
President. The Act was extended to June 17, 1936, on which date it expired. 

One month before the 1933 Act was to expire, an agreement was executed in 
Washington, D.C., by 85% of the major railroads in the United States and all of the 
standard railroad labor unions. This agreement was entitled "Agreement of May, 



^ Congress has evidenced a concern for railroad employees for almost a century, and it has 
attempted to shield railroad einployees from arbitary and unilateral acts of employers since the 
Arbitration Act of 1888. See, CM. Rehmus, Railway Labor Act at Fifty, pp. 1-22 (GPO 1977) 
(Published under auspices of National Mediation Board). 

' 48 Stat. 213. Paragraph (d) of Section 7 directed the Federal Coordinator of Raiboads to re- 
quire the railroads to compensate employees for financial losses caused by reason of moving to 
follow their work when it had been transferred: 

"The Coordinator is authorized and directed to provide means for determining the amount of, 
and to require the carriers to make just compensation for, property losses and expenses imposed 
upon employees by reason of transfers of work from one locahty to another in carrying out the 
purposes of this title." 
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1936, Washington, D.C." and is commonly referred to in the railroad industry as the 
"Washington Job Protection Agreement" (a misnomer as it does not protect jobs) or 
the "Washington Agreement".^ The purpose of the agreement was to provide par- 
tial financial protection to employees who were deprived of their emplo3rment or 
otiberwise adversely affected in their employment as a result of a "coordination" * 
and to provide through specific provision and negotiation a means of protecting an 
affected employee in his seniority rights, place of work, and type of work. 

The expiration of the 1933 Act did not affect the merger provisions of the Trans- 
portation Act of 1920. Section 5(4) of the Interstate Commerce Act permitted approv- 
al of a merger upon findings by the Commission that such merger would "be in har- 
mony with and in furtherance of the plan for the consolidation of railway properties 
established pursuant to paragraph (3) and will promote the public interest .^ The 
Commission had the power to approve a merger "upon the terms and conditions and 
with the modifications so found to be just and reasonable".® 

In 1939, the Supreme Court unanimously reversed a district court decision and 
affirmed the Commission's power to impose employee protective conditions as "just 
and reasonable conditions" in the public interest. United States v. Lowden, 308 U.S. 
225, 60 S.a. 248, 84 L.Ed. 208 (1939). In its decision, the Court said (308 U.S. at 233, 
234): 

"It is thus apparent that the steps involved in carr3ring out the congressional 
policy of railroad consolidation in such manner as to secure the desired economy 
and efficiency will unavoidably subject railroad labor relations to serious stress and 
its harsh consequences may so seriously affect employee morale as to require their 
mitigation both in the interest of the successful prosecution of the congressional 
policy of consolidation and of the efficient operation of the industry itself, both of 
which are of public concern within the meaning of the statute." 

******* 

"One must disregard the entire history of railroad labor relations in the United 
States to be able to say that the just and reasonable treatment of railroad employ- 
ees in mitigation of the hardship imposed on them in carr3dng out the national 
policy of railway consolidation has no bearing on the successful prosecution of that 
policy and no relationship to the maintenance of an adequate and efficient transpor- 
tation system." 

The Transportation Act of 1940, 54 Stat. 899, effected a considerable liberalization 
of the merger requirements of the Interstate C!ommerce Act. No longer would rail- 
roads seeking authority to merge be required to prove that their merger would be 
"in harmony with and in furtherance of' a national plan for railroad consolidation 
established by the Commission or that it would "promote" the public interest. The 
railroads now need only to prove that their merger would in "consistent" with the 
public interest.' 



» Prior to the negotiation of the WJPA, the ICC had concluded in St. Paul Bridge & T. Ry.— 
Control, 199 I.C.C. 588, (1934), that it had the authority to impose, as a condition of its approval 
of a consolidation application, ''just and reasonable requirements ... in the interests of employ- 
ees of the railways concerned." 199 I.C.C. at 596. The conditions imposed in the St. Paul Bridge 
case, however, were general (199 I.C.C. at 597), but after the Washington Agreement was negoti- 
ated, the Commission used that agreement as a model for its pre-Transportation Act of 1940 
protections. See, United States v. Lowden, 308 U.S. 225 (1939). 

^ A "coordination" is defined in Section 2(a) of the Agreement as "joint action by two or more 
carriers whereby they unify, consolidate, merge, or pool in whole or in part their separate rail- 
road facilities or any of the operations or services previously performed by them through such 
facilities". 

» Act of February 28, 1920, Ch. 91, 41 Stat. 480, 482; Act of June 16, 1933, Ch. 91, Title U, 48 
Stat. 217-220. 

• Ibid. It is to be noted that Section 5(2) [now § 11343 following recondification on October 17, 
1978] permits the Commission to approve mergers if it finds them to be "consistent with the 
public interest" whereas the merger provisions of the 1920 Act as amended by the 1933 Act re- 
quired the Commission to find that such mergers would promote the public interest and not 
merely be consistent with that interest. In addition, the Commission had to find that the merger 
would be in furtherance of the plan for the consolidation of railway properties which had been 
established by the Commission in accordance with Section 5(3) of the Interstate Commerce Act 
as it has been amended by the 1933 Act. Section 5(3) provided for the adoption by the Commis- 
sion of a plan for the consolidation of the railway properties "of the continental United States 
into a limited number of systems". 

' See (hunty of Mann v. United States, 356 U.S. 412, 78 S. a. 880, 2 L.Ed. 2d 879 (1958) in 
which the Supreme Court said (356 U.S. at 416-417): "The congressional purpose in the sweeping 
revision of § 5 of the Interstate Commerce Act in 1940, enacting § 5(2Ka) in its present form, was 
to facilitate merger and consolidation in the national transportation system." 
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Congress was thoroughly familiar with the serious and extensive adverse effects 
which the utilization of Section 5(2) would have on railroad employees. Therefore, in 
enacting those provisions, Congress added a subparagraph (f) which required manda- 
tory protection for railroad employees similar to that which it had provided for such 
employees in the 1933 Act. Specifically, Congress provided that employees could not 
be placed **m a worse position with respect to their employment'' as a result of the 
utilization of the liberalized merger provisions for a period of at least four years 
after the merger. 

In 1940, a case arose under the abandonment provisions of the Act (49 U.S.CA, 
Sec. 1(18)) in which the Commission held that it had no power to impose protective 
conditions. Pacific Electric Ry. Co. Abandonment, 242 I.C.C. 9 (1940). Section 1(18) 
provided: 

". . . 'no carrier by railroad subject to this part shall abandon all or any portion 
of a line of railroad, or the operation thereof, unless and until there shall first have 
been obtained from the dlommission a certificate that the present or future public 
convenience and necessity permit of such abandonment'." 

Section 1(20) empowered the Commission to "attach to the issuance of the certifi- 
cate such terms and conditions as in its judgment the public convenience and neces- 
sity may require". (49 U.S.C.A., Sec. 1(20).) 

The Commission in its opinion in that case pointed out that it had held in a case 
which arose prior to the Supreme Court's decision in the Lowden case that it had no 
authority to impose employee protective conditions in abandonment proceedings. 
Chicago G.W.R. Co. Trackage, 207 I.C.C. 315. It was argued by the Railway Labor 
Executives' Association that because of the Lowden decision the Commission should 
reconsider its former position on the issue. The (Commission, however, held that ^e 
term "public convenience and necessity" as found in Section l(18>-(20) was less 
broad than the term "public interest" and, therefore, the Commission could not 
impose conditions for the protection of employees because they were not included 
within the concept of "public convenience and necessity". 

The (Commission decision was appealed to the then District Court of the United 
States for the District of Columbia which reversed the Commission's conclusion that 
it lacked i)ower under Section l(18)-(20) to impose conditions for the protection of 
employees. Railway Labor Executives* Association, et al. v. United States, et ah, 38 
RSupp. 818 (D.D.C., 1941). 

The Interstate Commerce (Commission and the Pacific Electric appealed the Dis- 
trict (Court's decision to the Supreme (Court which unanimously affirmed the. lower 
court. Interstate Commerce Commission v. Railway Labor Executives* Association, 
315 U.S. 373 (1942). In its decision, the Supreme (Court accepted the Pacific Electric's 
figures that of $378,000 in proposed savings $302,000 represented employee wages. 

In the course of its opinion the Court said (315 U.S. at 376-380): 

"The phrase 'public convenience and necessity' no less than the phrase 'public in- 
terest' must be given a scope consistent with the broad purpose of the Transporta- 
tion Act of 1920: to provide the public with an efficient and nationally integrated 
railroad system. ♦ ♦ ♦ And if national interests are to be considered in connection 
with an abandonment, there is nothing in the Act to indicate that the national in- 
terest in purely financial stability is to be determinative while the national interest 
in the stability of the labor supply available to the railroads is to be disregarded. On 
the contrary, the Lowden case recognizes that the unstabilizing effects of displacing 
labor without protection might be prejudicial to the orderly and efficient operation 
of the national railroad system. Such possible unstabilizing effects on the national 
railroad system are no smaller in the case of an abandonment like the one before us 
than in a consolidation like that involved in the Lowden case. Hence, it is only by 
excluding considerations of national policy with respect to the transportation system 
from the scope of 'public convenience and necessity', an exclusion inconsistent with 
the Act as this Court has interpreted it, that the distinction made by the Conmiis- 
sion can be maintsdned. 

". . . the construction placed upon § (18)-(20) by the (Commission is not only hos- 
tile to the major objective of the Act and inconsistent with decisions of this Court, 
but irreconcilable with its own interpretations of § 5(4). Under such circumstances, 
we believe the court below was amply justified in refusing to accept the Commis- 
sion's construction." 

For a decade following the passage of the Transportation Act of 1940, the Conmiis- 
sion slowly began to evolve what it deemed to be fair and equitable arrangements to 
protect railroad employees in the event of a consolidation or merger. At first the 
(Commission reserved jurisdiction to consider what protections, if any, should be im- 
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posed if it subsequently learned that railroad employees had in fact been adversely 
affected. Minneapolis & St. L.R.R.— Reorganization, 2AA I.C.C. 357 (1941). Then, in 
Oklahoma Ry. Trustees— Abandonment of Operations, 257 I.C.C. 177 (1944), a Section 
5(2) purchase proceeding, the Commission imposed five detailed conditions upon its 
approval intended to protect railroad employees. Those conditions are commonly re- 
ferred to as the Oklahoma conditions and provided that the protective period during 
which the protections were to be given "shall extend from the date on which the 
employee was displaced to the expiration of 4 years from the effective date of our 
order herein . . .," and less if the employee had less than 4 years of service. 257 
I.C.C. at 198, §4. In 1946 the Commission decided the Chicago & N.W. Ry.— Merger 
case, 271 I.C.C. 672 (1946), and rather than impose a specific formula for the protec- 
tion of employees, simply imposed the second sentence of Section 5(2Xf) as a condi- 
tion of its approval. In subsequent cases, rather than spelling out anew with appro- 
priate name changes the specific provisions imposed to protect railroad employees, 
the ICC incorporated protective provisions into its orders by merely referring to the 
case in which the intended conditions were initially imposed. 

In 1950, a question arose as to whether the 4-year period referred to in the second 
sentence of Section 5(2Xf) [now § 11347] should be regarded as a maximum limita- 
tion upon the power of the Commission to impose conditions or a minimum limita- 
tion upon that power. This question arose as a result of the Commission's approval 
of an application under Section 5(2Xf) to consolidate the various rail passenger ter- 
minal facilities at New Orleans, Louisiana, by the construction of a terminal to be 
called the New Orleans Union Passenger Terminal. The Commission regarded the 4- 
year period as a maximum limitation upon its power and it, therefore, limited the 
period of employee protection granted in that case to 4 years from the date of its 
order approving construction of the terminal. That limitation would have meant the 
complete loss of protection to employee affected by the construction of the terminal 
since the construction could not be completed within 4 years from the date of the 
Commission order and the employees would not be affected until the terminal had 
been completed. New Orleans Union Passenger Terminal Case, 267 I.C.C. 763 (1948). 

The matter was pursued before the United States District Court for the District of 
Colimibia which upheld the Commission and was then appealed to the Supreme 
Court, which reversed the District Court and the Commission. Railway Labor Execu- 
tives* Association V. United States, 339 U.S. 142, 70 S.Ct. 530, 94 L.Ed. 721 (1950). 
The Supreme Court reviewed the legislative history of Section 5(2Xf) and concluded 
as follows (339 U.S. at 155): 

"We conclude, therefore, that the (Commission, while required to observe the pro- 
visions of the second sentence of § 5(2Xf) as a minimum protection for employees ad- 
versely affected, is not confined to the 4-year protective period as a statutory maxi- 
mum. The (Commission has the power to require a fair and equitable arrangement 
to protect the interests of railroad employees beyond four years from the effective 
date of the order approving the consolidation." i 

Upon remand to the Commission, that agency stated: / 

"From the beginning, we have patterned the conditions which we prescribed after 
the Washington Agreement. Since the enactment of section 5(2Xf), the conditions 
prescribed by us differed from that agreement as to when the protection afforded 
was to begin, the duration thereof, and the amount of the annual allowance to be 
made because all such matters were regarded as being fixed by the statute. New 
Orleans Union Passenger Terminal Case, 282 I.C.C. 271 at 280-81 (1952). 

However, having been informed by the Supreme C!ourt that such a limited view 
was inconsistent with the statute, the (Ik)mmission imposed as an employee protec- 
tive arrangement, the Washington Agreement, modified as to earnings from outiiid<^ 
emplo3anent, and also required that employees affected within four yearn from tho 
effective date of the original order were to receive the Oklahoma protectionn. Id. nt 
281-82. The conditions imposed in the New Orleans case, commonly called tho Nmv 
Orleans conditions, incorporated by reference both the Washington Agreement and 
the Oklahoma conditions,^ and became the basic arrangement imposed by the ICX' 
in control and merger cases. 



® In a decision on remand in Southern Ry.— Control— Central of Ga. Ry., supra, 881 I.C.C. at 
162, the Commission described the New Orleans conditions as follows: 

"We consider the net effect of our decision in the New Orleans case was to formulate and 
impose a separate code of employee protective conditions as a minimum fair and eauitable 
standard, which superimposes the Oklahoma conditions upon the provisions of the Washington 
Agreement." 
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The New Orleans conditions have been imposed by the Commission in consolida- 
tion,® trackage rights»^° merger, ^^ reorganization,^^ and lease ^^ cases. 

The Commission, however, did not impose the New Orleans conditions in all pro- 
ceedings arising under former Section 5(2). As Exhibit A,* which is attached hereto, 
shows, ^'* the ICC continued after 1952 to impose the Oklahoma conditions in some 
Section 5(2) cases, and it used a protective formula known as the Burlington condi- 
tions ^^ in most abandonment cases under former Section 1(18) of the Act (now, 49 
U.S.C. § 10903). While it appears the Commission may have drawn an arbitrary dis- 
tinction between the types of transactions regulated by former Section 5(2Xa) of the 
Act in determining whether to apply the New Orleans or Oklahoma conditions [see, 
Norfolk & W. Ry.—Trackage Rights— BN, 354 I.C.C. 605, 607 (1978), reopened Febru- 
ary 23, 1979], the Commission has explained its selection process as follows: 

While there have been certain section 5 proceedings decided after the New Orle- 
ans case in which we have imposed the Oklahoma conditions for the protection of 
employees, they have been cases in which (1) there was no showing of adverse effect, 
or (2) measures already taken for the protection of employees had been developed to 
the point where the Oklahoma conditions alone thereafter would satisfy the statuto- 
ry requirements.'' Southern Ry. — Control — Central of Go. Ry., supra, 331 I.C.C. at 
163. 

In 1962 a case arose which ultimately required the Commission to delineate with 
great care and deliberation the Commission s view of its authority under the Inter- 
state Commerce Act vis a vis employee rights under that Act, the Railway Labor 
Act and collective bargaining agreements. 

Dissatisfied with imposing the New Orleans protective arrangement by reference, 
the Commission decided in 1962 to codify that standard protective formula. On No- 
vember 7, 1962, the dlommission issued its decision in Southern Ry.^hntrol— Cen- 
tral of Go, Ry., 317 I.C.C. 557 (1962), in which it stated that it was imposing the New 
Orleans conditions, with a modified arbitration procedure, as an employee protective 
arrangement. However, instead of incorporating those conditions by reference, the 
ICC attached an appendix to its order which detailed the protective provisions it in- 
tended as a codification of the New Orleans conditions. Unforunately, the appended 
detailed conditions did not contain some of the essential protections of the New Or- 
leans conditions. RLEA challenged those conditions by judicial review, and in De- 
cember 1964, the Supreme Court remanded the case back to the Conmiission for 
clarification of its order.** Railway Labor Executives* Assoc v. United States, 379 
U.S. 199 (1964). Upon remand, the Commission held a hearing at the request of the 
railroads but after hearing from 206 employee witnesses, a shocked Commission, 
finding ^'a callous disregard by [railroads] for the established rights and interests of 
the employees",*^ unanimously set forth in extensive detail the Commission's very 
limited role in labor relations and the limited authority granted it by the Congress. 
The Commission report stated that when it had imposed the Southern— Central of 
Georgia conditions, it had fully intended to impose the New Orleans conditions wiw 
one modification— a compulsory arbirtcdon procedure: 

"Beyond doubt, the Washii^ton Agreement was the foundation upon which all 
employee protective plans have been constructed. It was the basis for the legislation 
from which evolved section 5(2Xf). And, in framing the conditions to be imposed in 
this proceeding, we relied upon our holding in the New Orleans case that imposition 
of the provisions of the Washington Agreement, subject to limitations discussed 
therein, would provide, the fair and equitable arrangement by the statute. 



» New Orleans Union Passenger Terminal, Etc. 282 I.C.C. 271 (1952). 

10 Erie R. Co. Trackage Rights, 295 I.C.C. 303 (1956). 

^^ Louisville & N.R. Co. Merger, 295 I.C.C. 457 (1957). 

12 Florida East Coast Ry. Reorg., 307 I.C.C. 5 (1958). 

18 St Louis S. W. Ry. Co. of Texas Lease, 290 I.C.C. 205 (1953). 

* The exhibit have oeen retained in the Committee iiles. 

^* Exhibit A is a list of all reported decisions from the New Orleans decision to and including 
Volume 347 in which protections were imposed. 

1" The Burlington conditions were first imposed in the Chicago, B. & Q. RR.— Abandonment, 
257 I.C.C. 700 (1944), and derive their name m)m that case. A comparison of the Burlington and 
the Oklahoma conditions shows that the only substantive difference between the two is that in 
the Oklahoma conditions, the Commission provided that the affected Oklahoma employees did 
not have to relocate to retain their protections. 

1^ RLEA had challenged the failure of the ICC to include Sections 4 and 5 Fnotice and negotia- 
tion of implementing agreements] and 9 Qump sum separation pay] of the Washington Agree- 
ment in itis codified provisions, and the Supreme Court's remand referred to those provisions 
only. 

i« 331 1.C.C. at 185. 
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". . . Except for this minor change in the arbitration procedure [mandatory and 
binding], we made no change in me original New Orleans conditions/' Southern 
Ry.— Control— Central ofGa, Ry., supra, 331 1.C.C. at 164. 

The Commission then spells out its views of the law that it had no authority to 
supersede collective bargaining agreements; that protective conditions were placed 
iipon carriers for the protection of employees; that employee rights under collective 
bargaining agreements, protective agreements (such as the Washington Agreement) 
and conditions imposed by the Commission were ''separate, independent and distinct 
ri^ts"; that the Commission-imposed conditions were ''designed to apply after the 
carriers had arrived at their a4justments of labor forces in accordance with the gov- 
erning provisions of their collective bargaining agreements; and, that the transpor- 
tation and labor laws of the nation must be accommodated to each other. These 
views remained constant until the period following enactment of the Staggers Act 
[331 1.C.C. at 168-170]: 

"Next, we focus on applicant's contention that when the Conmiission prescribed a 
specific code of employee conditions pursuant to section 5(2Xf), section 5(11) [now 
§ 11341] of the act automatically relieves them from the operation of all restraints, 
limitations, and prohibitions insofar as may be necessary to enable them to carry 
into effect the transaction approved by us, in accordance with the terms imposed. 
They conclude that section thereby obliterates all requirements of the Washington 
Agreement and the collective bargaining agreements. We cannot agree. 

"At the outset, we would point out that rather than being rescinded, the terms of 
the Washington Agreement were in substance and almost in their entirety among 
the conditions imposed. Moreover, there are at least two instances of record where 
applicants' actions are plainly inconsistent with their position on this point. First, 
while claiming such relief, they acknowledged at the further hearing that, in carry- 
ing out the consolidations approved, they violated the 5-day notice rules contained 
in the Central of Georgia collective bargaining agreements and in fact later paid the 
employees 5 days' pay for failure to give such notice. Second, while again claiming 
to be relieved of all obligations under the collective bargaining agreements, they 
nonetheless insist that they were compelled to follow the seniority rules contained 
in the Southern agreements, but were relieved from any work removal restraints 
contained in the Central of Georgia agreements. 

"Also, we point out that, under section 5(2Xf), we impose formulae of protective 
conditions upon the carriers seeking specific permissive authority under section 5(2) 
of the act, the purpose being to protect the interests of employees some of which in a 
particular case may well have oeen established under bargaining agreements exe- 
cuted pursuant to the Railway Labor Act. Rights obtained by employess under sec- 
tion 5(2Xf) are the minimum protection which an applicant carrier must provide in 
order to obtain this Commission's approval of its transaction. They are not, howev- 
er, the maximum rights employees may gain. See the last sentence of section 5(2Xf), 
and also Ovemite Transportation Co. v. N,L,RB., decided February 2, 1967, by the 
United States Court of Appeals for the Fourth Circuit. The rights of railroad em- 
ployees under their collective bargaining agreements, under the Washington Agree- 
ment, and under the protective conditions imposed upon the carriers under section 
5(2Xf) are independent, separate, and distinct rights. We have historically recognized 
the independent nature of those rights and have distinguished the employee rights 
derived from collective bargaining agreements from those derived from conditions 
which we have imposed upon carriers. The rights under the former are based upon 
private contracts; those under the latter stem from our statutory duty to protect em- 

gloyees. The existence of multiple sources of employee protection does not imply, 
owever, that any employee necessarily has a rignt to duplicative benefits from all 
sources. These protective conditions imposed upon carriers under section 5(2Xf) 
which provide affected employees compensatory protections for wages, fringe bene- 
fits and other losses are designed to apply after the carriers have curived at thei 
ach'ustments of the labor forces in accordance with the governing provisions of their 
collective bargaining agreements so that the carriers may be enabled to carry on 
approved transaction into effect." Texas & N.O.R. R, Co. v. Brotherhood of Railroad 
Trainmen, (5th Cir., 1962) 307 F.2d 151. [Emphasis by the Commission.] 

"Of equal importance, this contention of applicants is demonstrably erroneous. By 
its terms, section 5(11) applies only to antitrust and other restraints of law from car- 
rjdng "into effect the transaction so approved * * *". Neither the Washington 
Agreement nor the specific collective bsorgaining agreements between these roads 
and their employees is such a restraint, for indeed Action 5 transactions have been 
successfully consummated in full compliance with such terms. Cf Chicago, St P., M. 
& O. Ry. Co. Lease, 295 I.C.C. 696. The essential problem to be resolved is an accom- 
modation of laws, a role not foreign to us in section 5 transactions. Seaboard Air 
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Line R. Co. v. U.S., 382 U.S. 154 (1965). When balancing the national policy as to 
transportation with that of labor relations, we "act in a most delicate area * * * [and] 
policies of the Interstate Commerce Act and the labor act necessarily must be ac- 
commodated, one to the other." Burlington Truck Lines v. U.S., 371 U.S. 156 (1962). 
"The designated "exclusive and plenary power" of the Commission in section 5(11) 
cannot be so broadly construed as to brush aside all laws — be they statutorily cre- 
ated antitrust laws or voluntary contractual agreements made binding by the force 
of law. In McLean Trucking Co. v. U.S., 321 U.S. 67 (1943) the Court said "Congress 
however neither has made the antitrust laws wholly however neither has made the 
antitrust laws wholly inapplicable to the transportation industry nor has authorized 
the Commission in passing on a proposed merger to ignore their policy." And in 
Minneapolis & St. Louis R. Co. v. U.S., 361 U.S. 173 (1959) we note the Court saying 

"* * * section 5(11) does not authorize the Commission to 'ignore' the antitrust laws 

* * * " 

"In the railway labor arena, our jurisdiction extends to imposing conditions upon 
applicant. Questions arising from protective agreements entered into by the parties 
ordinarily are beyond our reach, and in the hands of local courts. Texas & N.O.R. 
Co. V. Brotherhood of Railroad Trainmen, supra." 

The Commission's view of its lack of authority over labor contracts was consistent 
with its view regarding its authority over any contracts. As long ago as 1952, the 
Commission rendered a ruling precisely consistent with the recent holding of the 
U.S. Court of Appeals for the District of Columbia Circuit ^' which reversed one of 
the Commission's recent forays into the legislative field. In G.M. & O. R. Co. Aban- 
donment, 282 I.C.C. at 311, the Commission ruled: 

"This Commission, over a long period of years, has uniformly held that it has no 
power to reform contracts or to relieve carriers of their financial obligations there- 
under in connection with an application under Section 1(18) [abandonments of lines, 
now § 10903] of the Act [49 U.S.C.A. § 1(18)]. 

"The Applicant fails to draw the distinction between conditions which affect only 
the applicant and give it the alternative of doing one thing or another, and condi- 
tions which would impair State laws or vested rights of the parties. The latter we 
may set aside only upon a clear grant of authority similar to that contained in Sec- 
tion 5(11) [49 U.S.C.A. §5(11)] [now § 11341]. 

"We are of the opinion that we are not authorized by order to declare that the 
obligations created by the contract between the applicant and the Illinois Central 
are set aside other than to the extent necessary to effect a compliance with our cer- 
tificate ♦ ♦ *." 

In the years following the New Orleans conditions, and since the Southern-Central 
of Georgia remand decision, the Commission consistently held that the New Orleans 
conditions were the "minimum protections which the applicants must provide in 
order to obtain our approval of the transactions" under former Section 5(2) of the 
Act. E.g., Central of Ga. Ry-Consolidation— Central of Ga. R.R., 338 I.C.C. 353, 377 
(1971); see also, Chicago & NW. Ry.— Control— Chicago, R.L & P.R.R., S47 LC.C. 
556, 650 (197k); Seaboard Air Line R.R.— Trackage Rights— Atlantic Coast Line R., 
312 LC.C. 797 (1962). 

In 1964 the Congress faced with the collapse of privately owned urban bus, transit 
and rail commuter sjrstems throughout the country, enacted the Urban Mass Trans- 
portation Act of 1964. Section 10(c) of that Act, later renumbered Section 13(c), pro- 
vided not only for the protection of the economic interest of employees by guaran- 
teeing them protections no less beneficial than those established under Section 
5(2Xf) but specifically provided five additional protections, only one of which was 
specifically set forth in the Interstate Commerce Act [49 U.S.C. § 1609(c)]: 

(1) the preservation of rights, privileges, and benefits (including continuation 
of pension rights and benefits) under existing collective bargaining agreements 
or otherwise; 

(2) the continuation of collective bargaining rights; 

(3) the protection of individual employees against a worsening of their posi- 
tions with respect to their employment; 

(4) assurance of employment to employees of acquired mass transportation 
systems and priority of re-employment of employees terminated or laid off; 

(5) paid training or retraining programs.^® 



^''Brotherhood of Locomotive Engineers v. I.C.C., 761 F.2d 714 (1985). 

*® Identical employee protective provisions were enacted into the High Speed Ground Trans- 
portation Act of 1965 [49 U.S.C. § 1636(a)]. 
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In 1970, when confronted with the ever worsening rail passenger service crisis, 
the Congress created Amtrak by enactment of the Kail Passenger Service Act of 
1970 (RPiSA). [P.L. 91-518, 84 Stat. 1327 (1970).] Congress was aware of the adverse 
effects this legislation would have upon railroad employees and required each con- 
tract between Amtrak and each railroad transferring tiie passenger service obliga- 
tions from the railroad to Amtrak toprovide protections for the interests of employ- 
ees. [RPSA §40*5; 45 U.S.C. § 565.] Tlie Congress lifted virtually verbatim the em- 
ployee protection language found in the Urban Mass Transportation Act and placed 
it in Section 405 of RPSA. 

Section 405(a) of that Act, 45 U.S.C. § 565(a), provided that a ''railroad shall pro- 
vide fair and equitable arrangements to protect the interests of employees affected 
by discontinuance of intercity rail passenger service . . .," and Section 405(b), 45 
U.S.C. § 565(bX amplified the directive in subsection (a) by providing that such ''pro- 
tective arrangements shall include, without being limitea to, such provisions as may 
be necessary to accomplish the five objectives set forth in § 13(c) of the Urbcm Mass 
Transportation Act and listed above. Moreover, that subsection, like § 13(c), further 
provided: 

"Such arrangements shall include provisions protecting individual employees 
against a worsening of their positions with respect to their employment whicn shall 
in no event provide benefits less than those estiablished pursuant to Section 5(2Xf) of 
the Interstate Commerce Act." 

FinaUy, Congress entrusted to the Secretary of Labor the responsibility to certify 
whether the protective arrangement affords affected employees "fair and equitable 
protection . . ." 45 U.S.C. § 565(b). 

Rail labonand mcmagement were unable to agree upon a protective formula 
under Section 405, and on April 16, 1971, Secretcuy of Labor James D. Hodgson pro- 
mulgated a protective arrangement and certified that it complied with the statutory 
mandate.^' That arrangement, which was designated Appendix C-1 to the Nationid 
Railroad Passenger Corporation Contract, provided those levels of protection speci- 
fied in Section 405(b) (1) through (5) of the RPSA and it contained certain protec- 
tions which exceeded in several respects the protections provided by the New Orle^ 
ana conditions. First, Article 1, Sections 5 and 6 of Appendix C-1 extended the pro- 
tective period of senior employees from 5 to 6 years. Second, Article 1, Section 11(e) 
placed the burden of proof upon the carriers after an employee "[identified] the 
transaction and [specified] the pertinent facts . . . relied upon". And finally. Article 
1, Sections 5 and 6 provided that the monthly guarantees should be increased by 
general wage increases during the protective periods. 

The most notable deficiency of Appendix G-1 was that, while it required carriers 
to give notice before they consummated a transaction (Article 1, Section 4), it per- 
mitted the carriers to consummate the transaction prior to the negotiation of an im- 
plementing a^rreement. Id. Also, Appendix C-1, unlike the WJPA portion of the New 
Orleans conditions, limited the protective period for a displaced employee who had 
less than six years of service (Art. 1, § 1(d)); unlike the Oklahoma portion of the New 
Orleans conditions, Appendix C-1 required an employee to relocate before he 
became a dismissed employee (Article 1, § 1(c)); and Appendix C-1 limited the pro- 
tective period of the fringe benefits protections to six years, or the employee's 
length of service, if less. Compare, WJPA § 8, with, Appendix C-1, Article 1, § 8. 

Several unions brought suit against Secretcuy Hodgson and others to enjoin 
Amtrak from taking over the rail passenger service on May 1, 1971, asserting that 
Appendix C-1 did not comply with the mandatory requirements of Section 405(b) of 
the RPSA. Congress of Railway Unions v. Hodgson, D.D.C. Civil Action No. 825-71. 
On April 30, 1971, the District C>)urt denied the unions' request for a preliminary 
ii^unction, and in denying that motion concluded that, in the unusual circum- 
stances of that case, particularly the statutory deadline of May 1, 1971, for Amtrak 
to take over passenger service, the failure of the Secretary to include the precise 
language of Sections 4 and 5 of the WJPA did not invalidate the provisions certified. 
Congress of Railway Unions v. Hodgson, 326 F. Supp. 68, 76 (D.D.C. 1971). Appendix 
C-1 and tne equivalent protective arrangement applicable to employees of .^trak 
(Appendix C-2) continue in place for the protection of employee interests affected by 
discontinuances of intercity rail passenger service. 

In February 1976, the Railroad Revitalization and Regulatory Reform Act of 1976 
["4R Act"], Pub. L. No. 94-210, was signed into law, and by Section 402(a) of that 
Act, Congress amended former Section 5(2Xf) of the Interstate Commerce Act to 



^" See, Review and Refunding of RPSA: Hearings on House Committee on Interstate and For- 
eign Commerce, 92nd Cong., 1st Sees, at 331 (1971) (Statement of James D. Hodgson) [hereinafter, 
'^Hearings on RPSA"]. 
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insert near the end of that provision the following sentence: "Such arrangement 
shall contain provisions no less protective of the interests of employees than those 
heretofore imposed pursuant to this subdivision and those established pursuant to 
section 405 of the Rail Passenger Service Act (45 U.S.C. 565)." 

The 4R Act also amended the abcmdonment provisions of the Interstate Com- 
merce Act. In Section 802 of the 4R Act, Congress enacted a new abandonment pro- 
cedure for rail carriers. While prior to that amendment, the decision whether to 
impose protective conditions rested within the sound discretion of the Commission 
(e.g., /CC V. Railway Labor Executives* Assoc., 315 U.S. 373 (1942)), the new abandon- 
ment provisions made the imposition of employee protective provisions mandatory. 
49 U.S.C. § 10903(bX2). Moreover, that amendment also specified the minimum 
levels of protection which must be imposed in future abandonment cases: "Such pro- 
visions shall be at least as beneficial to such interests as provisions established pur- 
suant to section 5(2Xf) of this Act and pursuant to section 405 of the Rail Passenger 
Service Act (45 U.S.C. 565)." 

These two amendments incorporated into the Interstate Commerce Act for the 
first time the five specific requirements for the protection of bargaining agreement, 
representation, retraining and employment rights previously enacted into the 
Urban Mass Transportation and Amtrak statutes. They required the Conmiission to 
combine the protections contained in New Orleans with those provided in Appendix 
C-1. 

The task of combining the two formulae of protection so as to comply with the 
mandate of Congress was not a simple one. 

After three years and many Conmiission proceedings there was developed the 
Oregon Short Line III conditions for use in abandonment cases and the virtually 
identical New York Dock II conditions for use in merger, control and consolidation 
cases. ^^ These conditions contained the vital sections 4 and 5 of the Washington 
Agreement {New Orleans) requiring notice and the execution of implementing agree- 
ments prior to a carrier's effectuating a "transaction" in furtherance of its Commis- 
sion-granted authority; most of the improvement in protection developed by the Sec- 
retary of Labor in Appendix C-1; and, a specific prohibition against interference 
with an employee's Railway Labor Act rights: 

"2. The rates of pay, rules, working conditions and all collective bargaining and 
other rights, privileges and benefits (including continuation of pension rights and 
benefits) of the railroad's employees under applicable laws and/or existing collective 
bargaining agreements or otherwise shall be preserved unless changed by future col- 
lective bargaining agreements or applicable statutes." (360 I.C.C. at 84 and 99.) 

These new formulae of employee protection had little chance to be employed 
before Congress enacted the Staggers Rail Act of 1980 on October 14, 1980.^^ 

n. THE COBfMISSION AND THE PROTECTION OF EMPLOYEE RIGHTS AND INTERESTS SINCE 

THE STAGGERS ACT 

A. The Staggers Act 

The Congress was fully aware that its partial but significant deregulation of the 
railroad industry would cause severe harm to railroad employees and their families. 
To mitigate that result to the greatest extent feasible under the circumstances, the 
Congress provided for the protection of employees in every section of the Staggers 
Act where it seemed they would be affected. This is undoubtedly the most extensive 
demonstration of legislative concern for the welfare of employees ever displayed in a 
non-labor statute. 

Section 213 [49 U.S.C. 10505] permits the I.C.C. to exempt railroads and other per- 
sons from the requirements of the provisions of the Interstate Commerce Act and 
Commission regulations with one notable exception: 

"(g) The Commission may not exercise its authority under this section (1) to au- 
thorize intermodal ownership that is otherwise prohibited by this title, or (2) to re- 
lieve a carrier of its obligation to protect the interests of employees as required by 
this subtitle." 

Section 219 [49 U.S.C. 10706] prohibits discussion of certain joint rates among rail- 
roads thereby possibly lessening the volume of work at rate bureaus maintained 
jointly by railroads. Section 219 provides: 



*° Oregon Short Line Railroad and the Union Pacific Railroad Company— Abandonment Por- 
tion Goehen Branch, Etc., 360 I.C.C. 91 (February 9, 1979); New York Dock Railway— Chntrvl— 
Brooklyn Eastern District Terminal, 360 I.C.C. 60 (February 9, 1979). 

«» P.L. 96-448. 94 Stat. 1986 (October 14, 1980). 
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"(g) The Interstate Commerce Commission shall require rail carrier members of a 
rate bureau to provide the employees of such rate bureau who are effected by the 
amendments made by this section with fair arrangements no less protective of the 
interests of such employees than those established pursuant to section 11347 of title 
49, United States Code. For purposes of this subsection, the term 'employees' does 
not include any individual serving as president, vice-president, secretary, treasurer, 
comptroller, counsel, member of the board of directors, or any other person perform- 
ing such functions/' 

Section 221 governing construction of rail lines [49 U.S.C. 10901] was inserted at 
the insistence of States desiring to extend lines they had bought into new market 
areas. The House version contained mandatory employee protection together with a 
provision protecting employees against anticipated effects of "entry". The Confer- 
ence upon the insistence of the Senate made the protection discretionary with the 
ICC and removed the express provision for protection against anticipated effects. No 
explanation is given in the Conference Report. It was known, however, that the pro- 
tection was to be used primarily to protect employees of other carriers hurt by the 
entry of a new carrier into its market and the state interests did not want such 
protection mandatory. The provision reads: 

"(e) The Commission may require any rail carrier proposing both to construct and 
operate a new railroad line pursuant to this section to provide a fair and equitable 
arrangement for the protection of the interests of railroad employees who may be 
affected thereby no less protective of and beneficial to the interests of such employ- 
ees than those established pursuant to section 11347 of this title.'' 

The discretionary aspect of Commission authority in Section 10901 and other em- 
ployee protection provisions was of little concern at the time since the only discre- 
tionary protection authority the Commission ever had (involving abandonments) 
was always exercised in favor of imposing protection except in very limited circum- 
stances. In Chicago, Attica & Southern R,—Abandonmenty 261 I.C.C. 646, 651 (1946), 
the Commission enunciated a policy for the exercise of its discretionary authority to 
impose employee protective conditions from which it did not deviate until the 
advent of the Staggers Act: 

"Facts and circumstances in various abandonment proposals presented to us vary 
widely in the situations involved. These situations fall into general groups, (1) aban- 
donment of entire properties by carriers which are no longer able to continue the 
struggle for survival because of highway competition or other conditions depriving 
them of sufficient means of livelihood; (2) partial abandonments by generally 
unprosperous carriers in the effort to reduce expenses and thereby perserve service 
to the public on their remaining lines; and (3) abandonment of main lines, branch 
lines, or parts of lines by carriers, not in extremist where abandonment is warranted 
and desirable as a benefit to the transportation system, but, in the language of the 
court, results also in a private benefit for the railroad in the form of savings real- 
ized by discontinuing uneconomic service." [261 I.C.C. at 651.] 

On balance, the Commission concluded, employee protection should not be im- 
posed as an exercise of its discretion in groups 1 and 2, but would be imposed rou- 
tinely in group 3 situations. Id. at 652. 

The Commission developed exceptions to the "entire line" abandonments policy 
when the carrier abandoning was a subsidiary of a larger carrier, East Carolina 
Ry,— Abandonment of Entire Line, 324 I.C.C. 506 (1964); Washington & Old Domin- 
ion R.R.— Abandonment of Entire Line, 331 I.C.C. 587, 602 (1968); Matter of New 
York, Susquehanna & Western R, Co., 504 F.Supp. 851 (D.N.J. 1980); when a carrier 
would make a profit on the abandonment, Northampton and Bath R. Co., 354 I.C.C. 
784 (1978); and, when a large number of employees were involved, Penn Central 
Transportation Co.— Reorganization, 347 I.C.C. 45, 92 (1973); Central R. of NJ.— 
Abandonment, 342 I.C.C. 227, 300-02 (1972). 

Had RLEA suspected the Commission would abruptly and completely reverse its 
traditional policy regarding employee welfare (which will be discussed below), it 
would not have been so sanguine regarding the investment of the I.C.C. with discre- 
tionary employee protection authority in construction cases under Section 10901 or 
any other provision of the Staggers Act. 

Section 223 [49 U.S.C. 11103] authorized the I.C.C. to require railroads to execute 
reciprocal switching agreements and authorized the Commission to protect employ- 
ee interests: 

"(2) The Commission may require reciprocal switching agreements entered into by 
rail carriers pursuant to this subsection to contain provisions for the protection of 
the interests of employees affected thereby." 
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Section 226 [49 U.S.C. 11123] limited the authority of the I.C.C. to issue car service 
orders to ''nationwide'' or ''broad regional'' emergencies but it protected employees' 
interests as follows: 

"(3) In carrying out the provisions of this subsection, the Commission shall re- 
quire, to the maximum extent practicable, the use of the employees who would nor- 
mally have performed work in connection with the traffic subject to the action of 
the Commission. 

Section 227 [11 U.S.C. 1170] requires bankruptcy courts to impose provisions for 
the protection of employees in the transfer or abandonment of a bankrupt railroad's 
lines no less protective of their interests than the protection established under Sec- 
tion 11347 (basically the New York Dock conditions). 

Section 228 liberalized portions of the merger provisions of the Interstate Com- 
merce Act [49 U.S.C. 11343] but did not affect the employee protection required by 
Section 11347 in merger and similar cases. 

Section 401 [49 U.S.C. 10910] provides for sales of existing rail lines to "financially 
responsible" persons for "feeder line" development and at subsections (e) and 0') <^ 
Section 401provides: 

"(e) The Conmiission shall require, to the maximum extent practicable, the use of 
the employees who would normally have performed work in connection with a rail- 
raod line subject to a sale under this section. 

• •••••• 

(j) In the case of any railroad line sold pursuant to this section, the Conm[iis8ion 
___ lU require the selling carrier to provide a fair arrangement at least as protective 
of the interests of employees as that established under section 11346 of this title." 
Section 402 [49 U.S.C. 10903 and 10904] extensively liberalizes the abandonment 
provisions of the Act but leaves untouched the mandatory employee protection pro- 
visions of that section as well as the formula developed under it lOr^n Short Line 
UI). 

B. The Staggers Act, the Commission and employee protection 

It should be evident even to one unfamiliar with the historical relationship be- 
tween railroad employee protection and the Congress that in the Staggers Act the 
Congress did not intend to lessen traditional railroad employee protection or impair 
the Railway Labor Act rights of railroad employees. The Commission, however, 
reads the Staggers Act as a complete reversal of Congressional policy, and therefore 
Commission policy, regarding the treatment of emplovees ana their rights. That 
Commission error can onlv be corrected by amendatory legislation. 

Almost immediately following the enactment of the Staggers Act, the Commission 
began to augment Coi^ress' deregulation scheme for the rail industry by extending 
it to labor relations. Tlie Conmiission apparently theorized that if much of the eco- 
nomic regulation of the rail industry was a burden which impeded its competitive 
ability and should be removed, certainlv employee protective conditions, collective 
b£irgaining agreement restrictions, and the fetters of the Railway Labor Act were at 
least as burdensome to competitive ability and warranted removal as well. 

The Commission's approach to this objective has been threefold: first, it sought to 
circumvent the requirement that it impose employee protection in abandonments 
and sales of rail lines by utilizing, where possible, those provisions of the Staggers 
Act which made the imposition of employee protection discretionary and then to 
refuse to impose protective conditions — at first on grounds that the employees had 
not shown a need for the imposition of employee protective conditions (where onlv 
one or two or ten employees were affected) and then when such need became obvi- 
ous as, for example, when a railroad sold 700 miles of its lines, it refused protection 
on the ground that to impose protection would be a burden on the selling (i.e. aban- 
doning) carrier. Congress, of course, had just made mandatory the imposition of em- 
plovee protective conditions in abandonment cases. 

Just prior to the enactment of the Staggers Act the Commission issued a decision 
in a case involving its discretionary authority to impose employee protective condi- 
tions under Section 10901 of the Act.^^ That proceeding involved a Section 10901 
application by Durango and Silverton Narrow Gauge Railroad Company, a newly 
formed carrier, to acquire and operate a line of the Denver and Rio Grande Western 
Railroad Company. Favorably responding to rail labor's request for protective condi- 
tions, the ICC held: 

"While the Commission is not required by statute to impose labor protective con- 
ditions in proceedings where newly formed non carriers will become carriers 



" Durango & Silverton, 363 I.CA.C. 292 (1979). 
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through the aoquisition and operation of lines of railroad as here, it does have the 
discretion to do so where the interests of employees may be adversely affected by 
the pnmsal. In Prarie [sic] Trunk Railway— Acquisition and Operation, 348 LC.C. 
832 (1977) and Cadilliac [sic] & Lake City Ry. Co.— Acquisition and Operation, 320 
LC.C. 617 (1964), the Commission imposed such conditions, with the costs to be borne 
by the sellinff carrier. In both cases, the vendors had filed abandonment applications 
for tiie rail Ones in question, but those applications were dismissed. Notwithstand- 
ing tibe dismissal of the abandonment applications, the Commission, in each case, 
noted that tiie principal [sic] result or benefit of the proposal would be the cessation 
by the vendor of operation of the line. Since employees of the vendors would be af- 
fected b^ the proposal and since each vendee was a new carrier that had not operat- 
ed previously, the O)inmission imposed the burden of labor protection costs upon 
the vendors. 

'The instant proceeding differs somewhat from Prarier Trunk [sic] in that the 
vendor, Rio Grande, has not expressed a willingness to bear the costs of labor pro- 
tection. It also differs from both Prarie f sic] Trunk and Cadillac in that vendor nas 
not filed an abandonment application for the line to cease operation thereof. The 
principle is the same, however, since Rio Grande is disposing of a losing operation. 
The burden on D&SN of institution of operations over such a line will be great 
enough without the additional costs of labor protection for the Rio Grande employ- 
ees mat are not employed in the new operation. Accordingly, the costs of labor pro- 
tective conditions imposed herein shall be borne by Rio C&ande.'' Durango and Sil- 
verton, 363 LC.C. at 295. 

Shortly after enactment of the Staggers Act, the I(X announced a new set of con- 
siderations in Section 10901 proceedings effectively reversing every statement so re- 
cently made in the Durango case. In the Knox ana Kane case,'^ the ICC determined 
that while it possessed the power to impose employee protective conditions on both 
the acquirer and vendor, it would not exercise that authority due to a number of 
factors in that case. The ICC opined that employee protective provisions were nei- 
ther require nor warranted in that proceeding because: 

(1) The B&O did not file a concurrent abandonment application. (But neither had 
the Rio Grande in the Durango case.) The ICC stated its belief that it was obligated 
to follow the form of the transaction as presented to it by the carriers. "The option 
of how to proceed with a transaction lies with the applicants, . . . and we may not 
dictate otherwise." 366 LC.C. at 433. 

(2) Although the imposition of employee protection may ''be consistent with cer- 
tain objectives of the rail transportation policy" it "may thwart others" [366 LC.C. 
4331: 

"mhe imposition of labor conditions may tend to encourage fair wages and safe 
and suitable working conditions in the industry. However, our imposition of such 
conditions would burden B&O with a potentially large financial expense, thus frus- 
trating our objective to foster sound economic conditions in transportation. ... In 
addition, imposition of labor conditions might thwart the development and continu- 
ation of sound rail transportation system ... by discouraging the sale of marginal 
rail facilities for operation by new carriers." (Emphasis supplied.) 

The statement rf the LC.C. is irreconcilable with every earlier statement made on 
this subject by the Congress, the Supreme C>)urt and the Commission. It is, of 
course, made without citation of authority and the reference to "our objective" 
would seem to indicate that the Commission may realize that its objectives and 
those of the (Congress may be somewhat divergent. 

(3) The employees' request for the assistance was filed one year after the I(X's 
order. The IOC believed that this time lapse had a material bearing on whether to 
grant the employees' request because of the burden to the carriers from the "retro- 
active" imposition of the conditions. "Retroactive" imposition of conditions was 
never an impairment in the past to imposition of protective conditions. See, e.g., 
New York, New Haven & Hartford R. Co. Abandonment— Pomfret to Putnam, Conn., 
312 LC.C. 465 (1961). 

In the two or so years since the Knox & Kane decision, the Commission has devel- 
oped its anti-employee protection position to the point where it has declared a policy 
of never imposing protection in cases involving Section 10505 exemptions from Sec- 
tion 10901. 

In a proceeding instituted by the Anacoetia & Pacific Corp., a company formed to 
purchase lines of railroads under Section 10901 to avoid employee protection obliga- 



*» Knox & Kane R. Co.— Gettysburg R.— Petition for Exemption, 366 LC.C. 4S9 (198il 
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tions, the Commission decided to ''propose a class exemption [under Section 10505] 
for all acquisitions and operations under section 10901'' ^^ and clearly delineated its 
determination never again to exercise its discretion to impose employee protection 
under Section 10901: 

''Finally, the only opposition to individual exemption requests has been from rail- 
road labor seeking the imposition of employee protective conditions. We have con- 
sistently rejected these requests, reaffirming our long-standing, and judicially ap- 
proved policy of not imposing labor protective conditions on acquisitions and oper- 
ations under section 10901. We have stated that the policy of supporting continued 
operation of abandoned Lines or abandonable rail lines is so strong that we will not 
impose labor protection even on established carriers acquiring or operating such 
lines. See e.g. Tennessee Central Ry, Co.—Abandonment, 334 I.C.C. 235 (1969); and 
Finance Docket No. 29923, Acq. of Line of Chicago, R.L & R Ry.—Ft. Worth-Dallas, 
TX (not printed), served June % 1982. It is our established policy that the imposition 
labor protective conditions on acquisitions and operations under 10901 could serious- 
ly jeopardize the economics of continued rail operations and result in the abandon- 
ment of the property with the attendant loss of both service and jobs on the line.^^ 
In conclusion, we would not impose protective conditions if an application or indi- 
vidual exemption were filed. We propose to follow that policy should this class ex- 
emption be adopted." 

^2 See e.g., Durango & S.N.G.G. CO.— Acq. and Opers., 363 I.C.C. 292 (1979), affd sub nom. 
Railway Labor Executives Associations v. United States, 697 F.2d 285 (10th Qr. 1983); Finance 
Docket No. 30505, Alabama S.R.R. Co.— Alabama Gr. S.R.R. Co.— Acq., Qper., and Track Rts. 
(not printed), served August 30, 1984; Finance Docket No. 30603, MG Rail, Inc.— Exemption from 
49 U.S.C. 10746, 10901, 11321 and 11343 (not printed), served February 1, 1985; and Finance 
Docket No. 30339, Baltimore & O. R.R. Co.— Exemption from 49 U.S.C. 10901 (not printed), 
served December 20, 1983. 

The Commission has extended its policy to refusing to impose protection on the 
carrier selling some 700 miles of railroad to a newly formed carrier because such 
protection would be a burden on the selling carrier. ^^ In that case the I.C.C. held: 

"Moreover, although the labor representatives made certain general allegations of 
potential harm to affected employees, they did not attempt to quantify this harm. 
On the other hand, ICG fumisheid an adequate estimate of the burdensome effect 
upon it if labor conditions were imposed. ICG also submitted a comparison of labor 
protection costs measured against the purchase price of the lines it will sell. Clearly, 
the equities do not weigh in favor of imposing labor protective conditions as a dis- 
cretionary matter. Just as such conditions would be an undue burden on G&M, they 
would also impose a extremely heavy burden on ICG, since ICG has been unable to 
operate these lines profitably. [^^l (See G&M petition at page 3). 

"We also do not accept RLEA s argument that labor protective conditions should 
be imposed to carry out the policy of section 10101a(12) pertaining to the encourage- 
ment of fair wages and safe and suitable working conditions. RLEA has not demon- 
strated that the employees hired by G&M or retained by ICG would receive less 
than fair wages or be subjected to unsafe or unsuitable working conditions." 



2« Ex Parte No. 392 (Sub-No. 1) Class Exemption for the Acquisition and Operation of Rail 
Lines Under 49 US.C. 10901 (August 27, 1985). Attached hereto as Exhibit "B''. 

^Gulf & Mississippi Railroad Corporation— Purchase (Portion)— Exemption— Illinois Central 
Gulfkailraod Company (January 2, 1985), F.D. No. 30439. Attached as Eadiibit "C" hereto. 

26The "extremely heavy burden" argument was used by railroads repeatedly in the past as a 
justification for avoiding I.C.C. imposition of employee protective conditions. This is how the 
Commission always answered that argument before Staggers [New York, N.H. & H. R. Co.— Aban- 
donment, 312 I.C.C. 465, 469 (1961)]: 

Applicants in other abandonment cases have argued, as does the carrier, that they were 
not in a financial position to absorb the costs of employee conditions and that compliance 
therewith would be costly and would defeat in a large measure the objectives sought to be 
obtained by the abandonment. See Pacific Electric Ry. Co. Abandonment, 275 I.C.C. 619, 676. 
and Chicago N.S. & M. Ry Co.— Abandonment, 290 I.C.C. 765, 796. In the first-named of the 
forgoing cases we referred to an argument concerning the applicant's financial condition, 
similar to that advanced by the carrier herein, and stated: 

That argument could be advanced in every abandonment case. The financial position of 
the applicant will be materially strengthened by the program involved although the re- 
alization of some portion of the benents anticipated may be temporarily delayed by af- 
fording some protection to the employees adversely affected. In other cases of this char- 
acter we have found that the employees adversely affected, in the public interest, should 
be afforded adequate protection.' No persuasive reason for a different conclusion has 
been presented here. 
Likewise m the instant proceeding there has been no persuasive showing made that a differ- 
ent conclusion is warranted. 
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Proof of adverse effects to employees is no longer a criterion for Commission im- 
position of protection. A typical expression of the Commission's attitude toward em- 
ployees under the Staggers Act is found in a decision issued March 21, 1985, den3dng 
the reopening of a case in which it was proved that employees would be adversely 
affected.*' 

''We find no material error in the prior decision. Since enactment of the Staggers 
Rail Act of 1980, Pub. L. 96-448, (Staggers Act), the Commission has construed 49 
U.S.C. 10901 as not requiring the imposition of labor protective conditions, but as 
according us the discretion to impose them only where warranted. This view is con- 
sistent with that section's use of the permissive word "may'' and the legislative his- 
tory of the Staggers Act. For these reasons, the Commission has consistently de- 
clined to impose labor protection in exempting rail acquisitions governed by 49 
U.S.C. 10901. See Knox & Kane R Co.— Petition for Exemption, 366 I.C.C. 439, 441- 
42 (1982). Onlv in approved transactions under 49 U.S.C. 10903, 10910, or 11343 (in- 
volving abandonments, feeder line transfers, or consolidations) are we required bv 
law to impose labor protection. In other types of rail transactions, we have conclua- 
ed that the labor proviso of 49 U.S.C. 10505(gX2) does not require us to impose pro- 
tective conditions in the exemption of acquisitions of limited scope and minor public 
impact. 

'The new evidence that certain WM employees may have been displaced does not 
of itself justify reopening this proceeding and raises no issues not already considered. 
Such adverse economic effects often accompany the transfer of lines, and in the 
prior decision, we gave due weight to RLEA's general comments concerning this 
possibility." 

But the Commission has gone even further and in a proceeding brought under 
Section 10505 to secure an exemption from the requirements of Section 11343 in 
order to acquire trackage rights in which imposition of employee protection is man- 
dated by Section 10505^) and Section 11347, the Commission on its own motion con- 
verted the proceeding into a Section 10901 case despite the fact that the latter sec- 
tion applies only to purchases of rail lines. The only advantage achieved by this 
slight of hand was to evade the necessity of imposing employee protective condi- 
tions: 28 

"Although petitioner sought exemption from the requirements of section 11343 for 
these transactions, we are treating this petition under 49 U.S.C. 10901. Section 
11343 is intended to apply to the possible anticompetitive effects of mergers and con- 
solidations of existing rail enterprises. Okmulgee Northern Ry. Co.— Abandonment, 
320 I.C.C. 637, 638, 639 (1964); and People of the State of Illinois v. United States 
(Illinois) 604 F. 2d 519, 524-25 (7th Cir. 1979), cert, denied, 445 U.S. 951 (1980). In 
contrast, section 10901 is intended to deal with the extension or acquisition of an 
individual rail line. It is essentially directed at the transportation activities of a 
single rail carrier where there is little danger of any adverse competitive conse- 
quences. Application Proc. — Construct, Acq. or Oper. K. Lines, 365 I.C.C. 516, 518 
(1982). Here, there is little, if any, danger of adverse competitive consequences. We 
are dealing with short segments of rail line that have been out of service for over a 
year. 

******* 

"Additionally, the Commission has a long-standing and judicially approved policy 
of not imposing labor protective obligations upon newly formed acquiring carriers. 
See, e.g., Chicago, M.St. P. & Pac. R. Co., 658 F. 2d 1149, (7th Cir. 1981) (the burdens 
on new operators are great enough without the additional costs of labor protection); 
Durango & S.N.G.R. Co.— Acquisition and Operations, 363 I.C.C. 292, 295 (1979), aflfd 
sub nom. Railway Labor Executives* Association v. United States, 697 F. 2d 285, 286 
(10th Cir. 1983) (same); and Simmons v. I.C.C., 697 F. 2d 326, 336-37 (D.C. Cir. 1982). 
Here ASR is a newly formed company and therefore labor conditions are inappro- 
priate." 

And so despite the history of employee protection before the Congress and the ex- 
tensive and deliberate care taken by the Congress to protect employees affected by 
the Staggers Act, the Commission has imposed its contrary policy upon employees to 
insure that they will receive no protection except where Congress has expressly 
commanded it. 



" Maryland Midland Group, Inc.— Exemption from 49 U.S.C. 10901 and 11301, F.D. No. 30237 
(March 14, 1985). A copy of this decision is attached hereto as Exhibit "D". 

*• Alabama Southern Railroad Co., Inc. and the Alabama Great Southern Railroad Compa- 
ny^Acquisitions, Operations and Trackage Rights— Exemption, F.D. No. 30505 (August 30, 1984). 
Attached hereto as Exhibit "E". 




Digitized by 



Google 



386 

In addition, the Commission has ruled that while protection may be compulsory 
in abandonment cases under Section 10903 and will never be imposed by it under 
Section 10901, the Congjress actually intended to prohibit employee protection in 
cases arising under Section 10905 where a line to be abandoned bv a carrier is sold 
to another. In this latter ruling, the Conmiission has been upheld by a U.S. Court of 
Appeals.^' T1^ section is now also being utilized to avoid the use of employee pro- 
tection arrangements. 

Most recently — and for the first time in its almost 100 year history — the ICC has 
resorted to retroactive approval of an application (without notice, hearing or, of 
course, imposition of emplovee protective conditions) after privately informing the 
applicants attorney of its decision and delaying for five days the publication and 
service of that decision upon interested parties, including those most affected: the 
employees whose jobs had been sold. {Laurinburg and Southern R. Co., Etc, F.D. 
30732; decided October 30, 1985, served November 4, 1985, effective November 1, 
1985.) When it appeared to employees on October 31, 1985 that another railroad was 
taking over their work, the attorney for the unions called the ICC about 4:00 P.M. 
on November 1, 1985 to inquire as to the status of the case and was told the petition 
was pending and had not yet been approved. Another inquiry was made about 2:00 
P.M. on Monday, November 4, 1985, and the attorney was again told that the peti- 
tion was still pending and had not been approved. It was only after a union ofncial 
confronted a vice president of the selling railroad with this information that the 
latter informed him that the I.C.C. had approved the petition the previous week. 
Union counsel then informed the Commission that a migor labor problem was 
threatened because of the confusion regarding I.C.C. action and was then informed 
that the ICC had indeed approved the petition at 12 noon the previous Wednesday, 
October 30, 1985, but had not served it upon the parties until Monday, althou^ 
making it effective the previous Friday. 

It seems that the Commission may mdeed have decided to deregulate its own pro- 
cedural regulations, the requirements of the Administrative Procedure Act and per- 
haps even the due process clause of the U.S. Constitution in its zealous misunder- 
standing or disregard of the will of the Congress. 

C. The StcLggers Act, the Commission and the Railway Labor Act 

The Commission's second method of relieving the rail industry of its "labor 
burden'' has been to declare that in all matters affecting rail transportation it is 
siipreme by virtue of the ''exclusive and plenary clause" of Section 11341 [formerly 
§ 5(11) of the Interstate Commerce Act]. This is a total reversal of direction and 
policy for the Commission. Whereas the Commission just before enactment of Stag- 
gers repeatedly held: 

"[that] the C)ommission's subject matter jurisdiction Fwas] solely over matters af- 
fecting transportation services and [that the I.C.C. could] determine only that this 
provision and other provisions in the agreement would have no adverse transporta- 
tion effects; that as to all other subject matters, including matters relating to labor 
relations as may fall within the purview of the Railway Labor Act the [Commission] 
decline[s] jurisdiction over such questions;" ^^ 

However, after Staggers, the Commission blatantly states: 

"It is that [O)mmission] order, not RLA [Railway Labor Act! or WJPA [Washing- 
ton Agreement], that is to govern employee-management relations in connection 
with the approved transaction." ^* 

This statement is a far cry from that quoted just before on the same subject — ^and, 
significantly, the Commission does not argue that the earlier policy was misstated 
or otherwise erroneous. It is just that the Commission contends that its current 
polipy reversal regarding employee rights and interests comports with with what 
the Congress indicated it wanted in the Stagers Act. 

The Commission's usurpation of legislative autiiority recently has been rejected 
bv the U.S. Court of Appeals for the District of Columbia Circuit «« [761 F.2d at 



«• Illinois Central GulfR. Co.— Abandonment— In Alexander Cty., Ill, AB-43 (Sub-No. 92), 366 
I.C.C. 911 at 913-14 (June 2, 1988); affirmed Simmons v. ICC, et al, 760 F. 2d 126, 129-180 (7th 
Or.. 1986). 

»o ICG— Trackage Rts—C&IM, F.D. 28046, February 22. 1977. 

'* Maine Central Railroad Company, Geoi^ia Pacific Corporation, Canadian Pacific Ltd & 
Springfield Terminal Railway Company— Exemption form 49 U.S.C 11342 and 11343, F.D. 
30532. (Sept. 13, 1985). Attached hereto as Exhibit "F". This all-encompassing supra-jurisdiction- 
al statement is based on the Conmiission's purported authority under Section 11341 but that 
provision does not apply in an exemption proceeding under Section 10505 by which the Maine 
Central case is governed. 

" BLE V. ICC, 761 F.2d 714 (Doc. Cir. 1985). 
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'The statutory language dictates that the Commission's exemption authority ap- 
plies only "as necessary" to allow transactions to occur. 49 U.S.C. § 11341(a). Con- 
gress has given ICC broad powers to immunize transactions from later legal obsta- 
cles, but this delegation by Congress is explicitly qualified by a necessity component. 
The statute thus requires that the exemption authority operate according to necessi- 
ty, not according to whim or caprice. 

"This statutory limit on the Commission's authority creates certain responsibil- 
ities for ICC. In exercising its waiver authority ICC must do more than shake a wand 
to make a law go away. It must supply a reasoned basis for that exercise of its stat- 
utory authority. *• " 

But this clear holding of the Court of Appeals did not deflect the I.C.C. from the 
pursuit of its deregulation objective: the statement of the Commission quoted above 
at page 47 was made two months after the Court had spoken in the BLE case, 
quoted above at page 48, and rejected the I.C.C.'s arrogation of power to effectively 
repeal the Railway Labor Act. 

More recently, the Commission was asked by the Santa Fe and Southern Pacific 
Railroads (SF/SP) in their merger case to convert the employee protection arbitra- 
tion provision of Section 4 of the New York Dock protective formula into an interest 
arbitration proceeding and to force the employee into such an arbitration before the 
Commission decides whether to approve the merger. SF/SP's only justification for 
this unique and novel request is thsX it will make more money — a great deal more 
money — if the employees are forced to arbitrate their collectively bargained and 
Railway Labor Act rights prior to approval of a SF/SP merger. 

There are three obviously fatal flaws in the SF/SP request: first, it is an absolute 
contradiction of Congressional policy against interest arbitration in the railroad in- 
dusty beginning with the Arbitration Act of 1888 (see page 3, supra) and consistent- 
ly maintained in every statutory enactment of that time to and including the Stag- 
gers Act; second, since New York Dock is a formula of conditions to be imposed upon 
an order approving a merger, the Commission is being asked to condition sometlung 
that does not and may never exist — certainly not in the form proposed to the I.C.C 
at the time of the request; and, third, to grant the request would be to set aside 
provisions of the Railway Labor Act and the statutory and contractual rights of the 
employees without justification although in the name of "effectuation of the 
merger". The following statement was made by the Commission in 1967 and is typi- 
cal of such statements repeatedly made by the I.C.C. prior to enactment of the Stag- 
gers Rail Act: 

"Neither the Washington Agreement nor the specific collective bargaining agree- 
ments between these roads and their employees is such a restraint, for indeed sec- 
tion 5 transactions have been successfully consummated in full compliance with 
such terms. Cf. Chicago, St P., M. & O., Ry. Co., Lease, 295 I.C.C. 696. The essential 
problem to be resolved is an accommodation of laws, a role not foreign to us in sec- 
tion 5 transactions. Seaboard Air Line R. Co. v. U.S., 382 U.S. 154 (1965). When bal- 
ancing the national policy as to transportation with that of labor relations, we "act 
in a most delicate area * * * [and] policies of the Interstate Commerce Act and the 
labor act necessarily must be accommodated, one to the other." Burlington Truck 
Lines v. U.S., 371 U.S. 156 (1962). 

"The designated "exclusive and plenary power" of the Commission in section 5(11) 
[now § 11341] cannot be so broadly construed as to brush aside all laws — be they 
statutorily created antitrust laws or voluntary contractual agreements made bina- 
ing by the force of law." (331 I.C.C. at 170.) 

The Commission, subsequent to the enactment of Staggers, has reversed course 
and, as noted above at pages 1 and 2, will undoubtedly grant the SF/SP request. 

Clearly, the Commission will not again reverse its course unless the Congress 
compels it to do so. 

The present Commission course is fraught with all of the disastrous consequences 
which the Supreme Court, this Congress and, prior to Staggers, the Commission 
itself foresaw would result from the unjust treatment of employees. The Interstate 



''This is not to say that the ICC must enumerate every legal obstacle that is waived in its 
approval. Such a requirement might undermine the approval authority's purpose of 
"lacilitatTing] merger and consolidation in the national transportation system." County of Marin 
V. United States, 356 U.S. 412, 78 S.a. 880, 883, 2 L.Ed. 879 (1958), because some legal obstacles 
to fruition of the transaction may not be entirely foreseeable at the time of approval. But ICG's 
decisionmaking process, either in the approval or in a later proceeding, must reveal evidence 
supporting a conclusion that waiver of a particular legal obstacle is necessary to effectuate the 
transaction. 
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Commerce Act must be amended if justice is to be done and those consequences 
avoided. 



Southern Pacific Transportation Co., 

San Francisco, CA, January 16, 1986. 
Hon. Bob Packwood, 

Chairman, Subcommittee on Surface Transportation, Committee on Commerce, Sci- 
ence and Transportation, U.S Senate, Washington, DC. 

Dear Chairman Packwood: I would like to take this opportimity to present the 
views of Southern Pacific Transportation Company on railroad experiences under 
the Staggers Act and respond to contentions concerning Southern Pacific made at 
the Staggers Act oversight hearings held on November 1 and 4, 1985. 

We, of course, concur in the statement and December 19, 1985 letter submitted by 
Mr. Dempsey on behalf of the Association of American Railroads. We believe that 
tiie Staggers Act has worked to the benefit of both the rail and the shipping indus- 
try. Through innovative and responsive pricing and service packages, tlie railroads 
generally have been able to maintain and improve upon both their financial and 
competitive positions in many market sectors and have provided better transporta- 
tion alternatives for the shipping public. 

An examination of factual experiences under the Staggers Act will bear out the 
overall benefits of this legislation in its present form and will clearly show that 
there is no need for any revision of the law at this time. 

Some shippers and carriers have presented testimony describing "problems'' alleg- 
edly arising from various railroad actions under the Staggers Act. Mr. Harold L. 
Gastier of the Missouri-Kansas-Texas Railroad Company on behalf of Railroads 
Against Monopoly was one such witness who specificsdly mentioned actions of 
Southern Pacific Transportation Company. 

I believe, however, that a close scrutiny of these "problems" and a careful review 
of the specific facts involved will instead actually support and confirm the position 
of the Association of American Railroads and Southern Pacific that revision of the 
Staggers Act is unnecessary. 

Mr. Gastier alleges that Southern Pacific enagaged in "anticompetitive joint rate 
cancellations''. Sp^nfically, Mr. Gastier refers to SP route closing actions generally 
involving the movements of lumber and other commodities between Oregon and 
California and the Southwest, intrastate movements within the State of Texas, and 
movements of lumber from Canada to Texas. 

A careful review of the facts, however, will show that Southern Pacific did not 
take any anticompetitive action which foreclosed the MKT Railroad from participa- 
tion in efficient joint rates and through routes, but instead SP operated to rational- 
ize or simplify its route structure consistent with sound transportation economics 
while keeping the interests of shippers for competitve and efficient rail service para- 
mount. 

In order to review the route closings involving the movements of lumber and 
other commodities between Oregon and California and the Southwest, some brief 
background information is necessary to place tiiese actions in the context of today's 
competitive transportation market. 

For man^ years SP, in common with other western railroads, followed a practice 
of "open" loint routing, whereby shippers could move their rail shipments via any 
number of railroads over almost any possible combination of routings between a 
given origin and destination all at the same transportation rate. This practice 
evolved under a regulatory scheme which essentiallv required the equalization of 
rates over all alternate routes with such rates established by collective action in 
rate bureaus composed of competing carriers. 

This system of collective joint-rate making and open joint routing served to inhib- 
it price competition and encourage inefficiencies. In numerous cases one or more 
unnecessaiy carriers were included in a route, increasing operating and administra- 
tive costs. These inefficiencies made the railroad industry as a whole less competi- 
tive relative to other transportation modes. 

The Staggers Act freed uie railroads from some of these arbitrary r^ulatory and 
anticompetitive requirements. With the freedoms available under the Staggers Act, 
SP developed a program to analyze each of its traffic fiows to ascertain if there were 
more efficient ways of handling the business. During this analysis, SP found that 
disproportionately high revenue losses and handling costs— including substantial 
movements of empty rail cars— were closely related to participation in rail move- 
ments by unnecessary bridge carriers {Le., railroads who serve neither the origin 
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nor the destination but only ''bridge" the traffic between the originating and termi- 
nating railroads in a joint route). 

For example, Southern Pacific has a system of efficient long haul blocking prac- 
tices (i.e., aggregating cars in trains in a certain order) whereby a rail car will be 
blocked for movements from the first rail yard closest to the origin to the rail yard 
on SP closest to the destination. Thus, the cars will be transported with no interme- 
diate handling sometimes for 1,000 to 2,000 miles. The overall cost and operating 
efficiency of this type of handling is far greater than that resulting from the inclu- 
sion of another carrier in the route which requires the setting out and reblocking of 
cars at intermediate interchange points. 

Also, empty car movements are particularly important to SP because of the geog- 
raphy of the railroad. Forming a vast crescent between the Pacific Coast and l^e 
Central United States, SP was particularly vulnerable to bridge carriers who would 
solicit a portion of the movement, take a division of the revenue for the entire 
movement, and then leave SP with the job of moving the empty car back for the 
next move. Southern Pacific inight originate a car in California destined to a point 
which could be served by SP lines in Texas. Southern Pacific would provide the car 
and originate the traffic but be allowed to haul it only to a junction in California 
with another rail carrier which also went to Texas. The other carrier would then 
take the shipment to Texas and there be allowed by regulation to return the empty 
car to Southern Pacific in Texas, leaving SP with a costly 2,000 mile empty haul to 
return the car to California. 

As stated above, SFs route simplification program was designed with these as 
well as other factors taken into consideration. The route simplification program was 
intended to improve SFs economic position in at least three ways: (1) by eliminating 
participation in inefficient and circuitous routes and by channeling traffic to more 
cost effective and fuel efficient routes; (2) by eliminating costly unnecessary rail 
interchanges; and (3) by mitigating the very substantial impact of empty return 
costs for railcars through the receipt of additional revenue from the loaded move- 
ment to help cover the empty return cost. But it must be noted that a paramount 
consideration in the program was to preserve joint routes wherever it appeared that 
these routes were required to serve the genuine transportation needs of shippers or 
receivers. Thus, the program had the general effect of eliminating inefficient rout- 
ings while, at the same time, allowing SP to concentrate its energies on service over 
the remaining competitive route structure. 

Again, it was not Southern Pacific's intent to cancel an efficient route needed by 
shippers to meet their legitimate transportation needs. Transportation alternatives 
were preserved to the maximum extent possible. 

Turning now to Mr. Gastler's specific contentions, it should first be noted that the 
routing actions by SP are still subject to regulation and have been published in tar- 
iff in accordance with ICC rules and regulations. However, MKT nas never filed a 
protest with the ICC against SP's route cancellations, although there was ample op- 
portunity to do so. 

As part of the route simplification program, SP did close generally inefficient and 
little used routes on lumoer in December, 1982 and on general commodities in 
March, 1983 between Oregon and California and the Southwestern States. Most im- 
portantly, however. Southern Paacific retained competitive routes involving other 
carriers including MKT. Where Southern Pacific did not serve the origin and the 
destination, all routes with all carriers (including MKT) remained in effect. Where 
SP served both the onsin and destination stations, the shippers retained the alter- 
native of routing via Sr directly from ori^ to destination, or routing via Southern 
Pacific to Ogden, Utah and then other rail carriers, (including MKT) bevond O^en 
to the destination. (In limited circumstances, routings were also available via SP to 
Portland, Oregon and then other rail carriers (including MKT) to the destination.) 

Contraiy to Mr. Gastler's assertions, ''all'' lumber routings were not cut off where 
SP served the origin and destination. Shippers and other rail carriers (including 
MKT) could — and did — continue to participate in numerous joint rates and through 
routes. The cancellations simply did not cut MKT out of all routes. 

In connection with Mr. Gastler's example on Texas intrastate rates, the current 
intrastate tariffs provide essentially for equalized rates over all routes between any 
two points. 

The impact of that rule results for example in a situation where SP may establish 
a rate from Houston Texas to Dallas Texas, and then have that same rate automati- 
cally apply via MKT and Missouri Pacific single line routes as well as all possible 
routes involving combinations of carriers between those same two points. There is 
simply no incentive to establish lower competitive rates if your competitor auto- 
matically gets the benefit of that rate adjustment by having that same lower rate 
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simultaneously apply to its competitive movements. In order to be able to conduct 
route specific pricing and give shippers competitive alternatives, SP amended its 
participation in tariffs so that where SP served the origin and destination it could 
establish a lower rate without having that same rate automatically and contempora- 
neously apply for SP's competitor. 

Obviously, the MKT is free to take the same action. Therefore, again using the 
Houston-Dallas example, if MKT wanted to establish a lower rate to attract busi- 
ness to its lines, it would receive the competitive benefits of that lower rate because 
SP would not automatically participate. Also, if MKT wished to match a lower rate 
set by SP, it could do so at any time. Again, MKT was not precluded from efficient 
intrastate movements. 

The last example of Mr. Gastler involved movements from Canada to Texas. This 
traffic was routed via another rail carrier for interchange at either Kansas City or 
East St. Louis, SP's routes via both those gateways became effective November, 
1982, and in connection with the Kansas City route, MKT participated in that route 
by receiving the traffic at Kansas City and delivering the traffic to SP at junctions 
in North Texas. However, this routing with MKT resulted in SP hauling the traffic 
at a financial loss. It was simply not compensatory to move the traffic via the 
Kansas City route with MKT's participation. Southern Pacific attempted to negoti- 
ate with AOCT for a better division of revenue on the movement. However, SP's ef- 
forts failed, and SP substituted its direct route from Kansas City for the MKT-SP 
route in April, 1983. 

The simple fact is that SP could not cover its costs in connection with joint routes 
with MKT via Kansas City. Our direct route from Kansas City is circuitous, but at 
least SP did not lose money handling traffic that way. 

It should be stressed that this reluctance to participate in inefficient routes in- 
volving other rail carriers is a course of action not taken solely by SP. Attached is a 
representative list of requests made by SP to MKT for participation in certain joint 
routes which were denied. Southern Pacific has not made an exhaustive search nor 
kept voluminous records to document all of the numerous times that MKT has 
denied SP participation in a route where SP was not essential to the movement. 
However, these examples illustrate that MKT has pursued what we believe to be 
the same prudent course of action as most other railroads — to maximize its partici- 
pation in efficient competitive routes for both its benefit and the benefit of its ship- 
pers. 

In summary, the actions of Southern Pacific were motivated by a desire to give 
shippers competitive alternatives involving efficient and economical rail service, 
while, at the same time, covering the costs of providing that service. These actions 
were the same tjrpe of actions tciken by MKT and other railroads to fulfill prudent 
management objectives. 

I must add here that we believe that the Staggers Act was intended to protect 
competition and not any one individual competitor who may be otherwise inefficient 
or non-competitive. Consistent with that premise, Southern Pacific has operated in 
its route closing program to preserve competitive rail alternatives for shippers 
whenever economically possible and enhance competition by providing better and 
more responsive service. 

These actions could only have been accomplished under the Staggers Act in its 
present form and only as a result of these actions have the railroads been able to 
offer improved services to the shippers. 
Very truly yours, 

J.P. Edwards, 
Senior Vice President — Marketing and Sales, 
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ASSOdAnON 
WiUiam H. DcmpMjr OFAMBUCAN 

President RAILROADS 



December 19, 1985 



Honorable Bob packwood 

Chairman 

Subcommittee on Surface Transportation 

Subcommittee on commerce. Science 

and Transportation 
U. S. Senate 
Washington, D.C. 20510 

Dear Chairman Packwood: 

Hav n^ had an opportunity to read all of the prepared 
testimony presente^i at the Staggers Act oversight hearings held by 
your subcommittee on November 1 and 4, and to review the trans- 
cript of those hearings, I am submitting these add anal coptFitents 
for the record. I will focus on the testimony of the coal and 
utility interests vhio vere ^presented by Edward Mitchell (the 
President of pepCO appparing n behalf of C.U.R.E.), Nark Cooper 
(appearing in behalf of the consume pedera ion of America 
Donald Bellum Pres dent o Cypress coal Company appearing n 
behalf of the National coal Association), and j. B, Flanders 
(General Manager, Arizona Electric Power Cooperative, appearing in 
behalf of the National Rural Electric Coopera ive Association). 

Vfhlle Mr. Cooper claims to speak in behalf of this 
nation's consumers, it is to be noted that the American public 
Power Associstion and the National Rural Electric Coopera ive 
Association, whose meinbers own and operate eoal-buminq utilities, 
pay dues to the consumer Federation of America and have repre- 
sentatives serving aiflon^ its officers and d ectors Sinoe Mr. 
nitchell alao claimed to be representing in his remarks the 
intetests of electricity consumers rather than tho:9e of the 
utility he heads it would not be inappropriate for me to presume 
to apeak for the ultimate consumers of all commodities carried by 
the railroads and offer some observations as to their interests in 
preserving the Staggers Act. 

the Keed to Identify the CQnsa<nef*s Real Interest . Given the 
orga^nlzatTohal ane financial ties to the electric utility Industry 
of Messrs. cooper and Mitchell, one can understand why they would 
ascribe to the consumer a very narrow Interest in the railroad 
Induatryr via * j obtaining cheap coa rates But these end-users 
o coal transported by ra are ^Iso end-users of other commodi- 
ties tranapotted by rail chemicals fertilizers, grains, steel, 
a urninum^ automobiles and aute parts umber, paper, fresh fruits 
and vegetables soda ash i^on ore and the contents of trailers 
and container*^ on lat cars, to name but a few. as end-usecs of 
all commod es moving by ral I ^ou d maintain that^ their 
principal interest is in the creation and maintenance' of an 
economically viable railroad system that can continue to provide 
the transportation services they need. 

As consumers, they would no doubt like to obtain cheaper 
rail rates for all commodities, not just coal. They would also 
like to obtain cheaper automobiles, cheaper electricity, cheaper 
gasoline, cheaper heating oil, cheaper natural gas, cheaper 
groceries, and so on. But being rational consumers they realize 
that the producers of those commodities will continue to Invest in 
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production only if that investment is adequately rewarded. By the 
same token, they recognize that if railroad service is to continue 
to be available to transport all of the commodities they ulti- 
mately consume railroad investors will have to be adequately 
rewarded. Of course, to the extent an individual consumer 
ultimately consumes more of one commodity than another, he or she 
wants to be sure the rates on that commodity are not dispropor- 
tionately high. 

Therefore, speaking for the ultimate consumers of all 
commodities moving hy rail, I would urge your subcommittee in 
exercising its ou^e aight responsibilities to satisfy itself that 
returns to rail inveatQts are not excessive, nor likely to become 
so, and that the rates on any particular commodity, especially 
coal are not dispropo^ tioncitely high. It seems to me that those 
are the principal consumer issues involved in assessing the 
operation df the Staggers Act. In order to satisfy itself on 
those tvo points the subcommittee must deal with facts, not 
half-facts, ffibr cationE and unsupported assertions. And that 
observation brings me to an examination of the Bellum-Cooper- 
Mitchell-Planders testimony. 

The Be Hum Testiftony . I would not deny to any witness ^i including 
mYB^lft the right to present the facts in their best ligh Mr. 
Bellum's testimony is a good example of that right being exercised 
to the fullest. Thus, citing data from the ICC ^nd Energy 
informa ion Administration, he testified that fracn 1975 to 19S 

average rail rates per ton-mile for movemen of coal increased 
by 53 pe cent whereas the average price of coal at the mine 
increased only percent.' That statement Is ats^olutely 
correct But Mr Bellum neglfcted to inform the subcooivnittee that 

n the single, immediately preceding year o£ 1974, the price of 
coal increased B4.6 percent i^Mle Che average rail coal rate per 
ton-mile increased only 1^,6 i i*f cent> Had «r Bellum chosen to 

eveaL more of the facts t hi» / '^Id have adv sed the subcommittee 
that between I^ 2 (the year yt .'*c to the OPEC oil crisis) and 1984 
(the latest year for which data is available), the mine-mouth 
price of coal Increased by 2j3 percent whereas the average rail 
coal rate per ton-mile increased only 109 percent . 

Mr. Bellum attached to his testimony several charts 
indicating increases in rail productivity and stated that those 
increases warranted the lowering of rail coal rates. . If one looks 
at data which Mr. Bellum does not provide it can be shown that 
rail rates have in fact been lowered in real terms. On a constant 
dollar basis (adjusting for inflation) rail revenue per ton-mile 
has decreased 34 percent since 1972 and 28 percent since 1975. 

As I said, there is nothing wrong with the facts pre- 
sented by Mr. Bellum; the problem lies in the selectivity of the 
presentation. The protrl^m with the testimony of Messrs. Cooper 
and Mitchell is a much more seriotis one they present as "facts* 
the results of various studies and analyses which they or the 
organizat ons they represent, have prepared Without exception 
those studies and analyses have been shown o be seriously flawed 
— and they or the organizations they rspreeent have been advised 
as to the nature and extent of thoa^ flaws Such advice has not 
led to any amendment or correction of the studies and analyse* or, 
in subsequent references to them even to words of caution as to 
the possibility of doubt let alone error) in the findings, in 
the case o£ Me * cooper the critiques of his studies were noted in 
his testimony and sunHnarily swept aside. Being a party to the 
dispute, suppose AAR should expect that its opponents wou di 
sweep aside its comments. But, as shown below, the more telling 
criticisms came from a source that cannot be dealt with so easily. 

The cooper Testimony . The substance of the Cooper testimony rests 
on the studies which he released last April and which were 
appended to his testimony. Those studies repeatedly cited for 
authority Professor Theodore Keeler, an economist at the 
University of California noted for his work on the economics of 
rail transportation. Therefore, last spring we asked Professor 
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Keeler to conunent on the cooper studies. His conunents were very 
critical and cast doubt on much of Cooper's work. Mr. Cooper 
issued a rebuttal to the Keeler critique. W€^ asked Piofeasor 
Keeler to comnent on the rebuttal. He again guefitioned nos ot 
Cooper's reasoning and factual assumptions. That critique was 
sent to Mr Cooper following a hearing last September befo e the 
House Energy and Coitimetee comEnittee. Both of the Keeler letters 
were attached to my written testimony and I will not furthe 
burden the record by appending them hece But I would e to 
compare-/ Boine of the assertions n the prepared testimony of 
cooper with the Keeler comments on similar assertions appearing in 
the Cooper studies and subsequent rebuttal to Keeler: 

cooper - Rates for coal are held far above costs under the 

illusion that the railroads are revenue inadequate, 
iTIten in fact, several are more than revenue 
adequate, (p. 6) 

Keeler - The CFA ... cites ray work on the viability of the 
railroads a number of times in its attempt to 
document that the industry is sufficiently viable as 
not to require further rate increases. I believe 
that the conclusions they draw from my work (and from 
other sources, as well) are inaccurate, for several 
reasons. (6/19/85) 

cooper - We have documented the basic conditions of an 
unrestrained abuse of market power, (p. 6) 

Keeler - If the CFA wanted to regula e away all instances of 

differences between prices and isome measu e of costs, 
they would have to regulate mott o the econoniy 
The CFA reports asaert that variations in price-<;oat 
nia gins among users are at beat necessary evils and 
should be kept to a minimum through regulation ... 
Tb 3 viewpoint i» not consistent with the economic 
incentives of a workably competitive society. 
(6/19/85) 

Cooper - The railroads are obviously healthy and those that 
are taking the lion's share of the monopoly rents 
probably never needed much recourse to the 
extraordinary measure of price discrimination, (p. 7) 

Keeler - The evidence does not support the assertion that the 
railroads are now doing "extremely well" financially. 
And it certainly does not support the view that the 
major coal railroads are earning excess rents, or 
that they would earn excess ents (at least in 
economic terms) if they earned An opportunity cost of 
capital on the replacement value Of their assets. 

* * * * 

The CFA rebuttal fails to show that economies of 
traffic density no longer warrant differential 
pricing. (9/17/85) 

Cooper - Moreover, the analyses of the railroad industry, 
conducted durina the late 1970s and based on data 
from the early and Tid-1970s indicated tha freight 
density was the key to financial viability for the 
railroad industry, changes in density since then 
clearly indicate trey must be approaching revenue 
adequacy. 

* * * ♦ 

Since coal rates covered their costs before this 
growth began [in 1975], and economies of density 
existed over the range of increase (although they 
may now have been exhausted), this suggests an 
astronomical increase in profitability, (p. 10) 



_/ The references following the quotes are, in the case of 
Cooper, references to the pages of his prepared testimony and, in 
the case of Keeler, references to the dates of his two letters to 
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Keeler - Unfortunately, the CFA does not document its assertion 
that the major coal-hauling railroads have traffic" 
densities sufficient to exhaust (or even come near 
exhausting) economies of density. This assertion 
obviously warrants further empirical investigation, 
investigation which I have pursued.... 

* * * * 



Railroad 



1982 density 1983 density 

(millions of net ton-miles per route mile) 



Burlington Northern 5.5 

CSX 4.5 

Norfolk Southern 5.1 

Union Pacific 5.2 



6.1 
4.7 
4.8 
5.3 



The results provide no evidence at all that the 
relevant railroads have reached minimum efficient 
density. Indeed, with the exception of the 
Burlington Northern in 1983, no railroad has 
surpassed a density of 5.5 million net ton-miles 
per route-mile, little more than half the minimum 
efficient density of 10 million discussed above as 
being most likely relevant to coal. (9/17/85) 

Cooper - The third of our major studies looked at the general 
relationship between costs and rates for trans- 
porting coal. We reviewed evidence on the existence 
of market power and its actual exercise. These 
included both econometric studies of the extraction 
of monopoly profits by railroads on coal transporta- 
tion and accounting studies of the cost of moving 
coal for individual carriers and for the industry as 
a whole. We concluded that, at present, price 
discrimination has resulted in rates that are, on 
average, 30 percent above costs, (p. 11) 

Keeler - The CFA reports do not accurately characterize 

optimal rail pricing. The basic thrust of the CFA's 
argument ... is that to meet the joint goals of 
efficient pricing and financial viability of the 
railroad industry, it should not be necessary for 
prices to exceed marginal costs (the extra costs of 
accommodating an extra unit of traffic) for very much 
traffic. This is contrary to the view of many others 
(including myself) that efficient pricing with an 
adequate return for the railroad industry requires 
considerable variation in ratios of price to marginal 
cost among commodities, and that rates for many 
commodities will have to be above marginal costs. 



Cooper 



[T]he CFA seems to be equating the rents accruing 
through differential pricing with monopoly rents 
accruing through monopoly pricing, i.e., pricing in 
excess of the level required to cover costs based on 
the replacement value of assets. I disagree firmly 
with this view. Rather, I believe that if the rates 
a railroad charges to a shipper do not exceed the 
(properly-defined) stand-alone costs for that shipper 
(or for a consortium of shippers of like commodities 
on the same route), and if the overall return to the 
railroad does not exceed its cost of capital ... then 
the railroad is not earning monopoly rents. (6/19/85) 

(A proper revenue adequacy test would] apply the' 
accounting procedures and concepts that are applied 
by virtually every other regulatory body in the 
nation. The use of net book historical costs, the 
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preclusion of a return on deferred taxes, the use of 
embedded cost of debt, and a focus on return on 
equity, are the common practices that are applied not 
only in regulated industries, but in unregulated 
industries as well. (p. 8) 

* * * * 

[The ice's revenue adequacy test] attributes a level 
of revenue need to the railroads that is simply out 
of touch with reality. We're convinced that if the 
revenue adequacy test were reasonable, the extremely 
high profitability would be apparent, (p. 12) 

Keeler - In my comment on the initial CPA reports, I stated 

that in long-run competitive equilibrium, an industry 
will generally «mrn an opportunity cost of capital 
based on the replacecTient value of its assets, 
indeed in. any compe tive indu try, in the long run, 
p ces are determined by the cost level of a new- 
«n ant Elrm And new^entcan firms will enter an 
industry on y i they can earn an opportunity cost of 
capital L.e , the re ucn they could get in other 
industries at equivalent risk?, based on a current, 
or replacement value of their assets. Because a new 
firm must in fact pay current or replacement value 
for whatever assets it buys, it cannot buy new (or 
even, used) assets at the "book" or "historical" 
values of "mature" firms. (9/17/85) 

* * * * 

The CFA Report does not show the major coal-hauling 
nrilroads to be revenue-adequate. (9/17/85) 

Cooper Even if the ICC had gotten the revenue adequacy 

determination correct, the guidelines it has adopted 
for setting maximum rates would be unacceptable, 
(p. 12) 

Keeler - [T]he CFA paper seems to suggest that a stand-alone 
rate ceiling based on a new entrant's costs would 
generate excessive or monopo £tic rents. This is 
puzzllng« because in long-run equilibrium, prices in 
competitive inafkets are based an costs for a new 
ent ant would the rents generated by changes in 
pr ces in these coiripetitive mar eta also qualify as 
rmonopoly irentig? If the CFA chooses to call such 
ren s monopoly rents, it has a unique definition of 
monopoly rents . 

The issue as to how stand-alone costs should be 
defined is too complicated to go into in the detail 
it deserves here, but I must point out that what the 
CPA has said about stand-alone costs does not seem to 
me to follow from the analysis or evidence they 
give. It certainly daea nob fol ov that the 
railroads are earning monopoly rents, and in any 
event, I strongly believe that existing laws and 
regulatory forums are adequate for resolving these 
issues. (6/19/85) 

Cooper - Excess profitability is apparent in the form of huge 
spin offs of monopoly profits into other industries, 
(p. 6) 

Keeler - In its earlier paper on the financial condition of 
the railroad industry the CFA took the fact that 
many railroads are investing n non-rail subsidiaries 
as evidence that ra Iroads ate earning excessive 
profits. The point of my comments on the CPA report 
was that there is no connection between a firm's 
profit level and its tendency to spin off assets into 
subsidiaries in different lines of business: the 
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Cooper 



decision to do so could as easily occur when a firm 
has too low a profit level as it could if a firm were 
earning a norina^I or excessive level. I took the case 
of the Penn Central as the most extreme case of a 
firm earning an inadequate return spinning off ta 
assets in such a way. If in fact a fiiiD could Bpin 
off aas«t9 when learning an inadequate, ad«quat« or 
excess ve return , it follows that such behavior is 
totally irrelevant to the question as to whether the 
firm is earning an excessive return. (9/17/85) 

HAVE YOU EXAMINED TIE FINANCIAL PERFORMANCE OF THE 
KAJOR COAL HAULING RAILROADS IN THESE TERMS? 



Yes one of the studies we conducted focused on the 
financial performance of the major coal hauling 
railroads (p. 9) 

Keeler - To further support their argument that the railroad 

industry is cu rently ±n excellent condition the CFA 
cites evidence from Forbes magazine (p 3 The 
evidence they cite coinpares major ailroads v th the 
top lOOG firms. They assert that A^ a group, 
railroads rank n the middle of the pack [ Forbes ' top 
1000 corporationfi An average of the mediafi rankings 
for railroads in €59 The coal railroads did much 
better, ranking closer to 500." Based on reference 
to Exhibit 3 p 12 i would appeac that for these 
rankings, the CFA is relying on one ineasure of 
railroad financial performance net profit utargin. 
This measure is not a meaningful basis for comparison 
across ndustiies given that capital intensities 
may d ffer A much iiiore reliable (though far from 
the best possible as explained above) irLdicator of 
financial perf ocmance is return on equity On that 
basis the average coal ailroad would rank € 5 and 
no coal toad would tank better than 5 3, compared 
with an average among all railroads o £49 Since 
there are lOQ firms in the sample, the median firm 
would have had a ranking of 500, so that all 
ra roads coa and otherwise anked well below the 
median on this count. This does not end much 
support to the CFA's claim tha coal oads are 
significantly more prof table than other railroads, 
and it certainly does not support the view that 
either the railroad industry or coal railroads earn 
abnormally high (i.e., monopoly) profits. 

* * * * 

The CFA failed to rebut my point that none of the 
major coal-hauling railroads managed to earn even the 
median return on equity in the 1985 Forbes survey of 
major corporations . And even these returns on 
equity may present too optimistic a view of the 
railroads' financial status, because return on all 
invested capi al is a more appropriate criterion 
than return on equity, and, based on the very Forbes 
survey cited by the cPA only one o the four large 
coal railroads (the Uorfolk Southern) had a debt- 
equity ratio lower than the median for all 1,000 
firms in the sample. But deb -equity atios are not 
the important sue here The important point is 
that whatever measure of return on investment one 
uses, railroads (including the major coal-hauling 
lines) have not reached the median ea nings levels of 
equivalent firms elsewhere in the economy^. This is 
not the place for detailed discussions of how much 
further they have to go, but they do still have a 
ways to go before they reach equivalent levels. 
(9/17/85) 
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The facts, theories and definitions of economic terms 
appearing in the Cooper studies having been called into serious 
question by PtofesaDr Keeler, I think it incumbent upon Mr. 
Cooper, in pr^seritin^g the same materials to the Congress, to do 
more thati assert that the criticisms were invalid because they 
*e thee misstated our argument or mis^ppX «{) ic." If Professor 
Keelet'fl critiques are soundj^ th^ Cooper atudi^a are not worth the 
paper th#y are written on and should cease to be circulated as 
credible documents. If Mr. Cooper wiishes to argue that the Keeler 
critique* are not eaund, he should meet the IssLies head on and. 
tfith specificity Fo example, in the face o Keelet^s statement 
(baclied up with figures and citations to their sQurcefi that no 
railroad la much more th^n halfway to a eve! of n^inimuin efficient 
density, cooper atill proclaiiDed in his teatimony that ^changes in 
density siaee [the inid^l9-70sl clearly indicate [the railroads 
must be approaching revenue adequacy." if the subcommittee is to 
deal with the Staggers Act controversy on the merits, the argument 
presented has to rise above that level. 

The Kit Che II Testimony ^ The same kind of problem arises in Mr. 
Mitchell's testimony, ht page 11 of hia prepared statement, Mr. 
Mitchell refer a to an Edlaon Electric matitute analys s of the 
profitability of 19 specific coal movements wh ch is appended to 
his statement. Las September we prepared an extens ve analysis 
of these cases and identified substan ial mttots both in the 
methodology and in the data employed our up-dated critique is 
enclosed (Enclosure #1). It was sent originally to the Department 
of Energy and subsequently to the E.E.I, and c.O.R.E. 

I will not dwell on the methodological problems in the 
E.E.I, analysis but refer you to the discussion beginning on page 
2 of Enclosure #1. Even if the underlying data were errorless, 
the flaws in the methodology would preclude the generation of 
meaningful results and that fact alone should have sent E.E.I, and 
C.u.R.E. back to their conputer terminals. 

But the underlying data is not errorless. We have noted 
numerous errors, e.g. , depicting as "current" a cost level lower 
than that existing in 1977. Wi n Knowi^^qe of both the methodo- 
logical and data problems, one would not expect to see the same 
analysis once more offered up to the Congress as evidence of how 
the railroads have abused their powers under the Staggers Act. 

At the hearing on November 1, the ICC supplied for the 
record its Bureau of Accounts" analysis of EEI's 19 cases. It 
identifies one of the principal methodological flaws — the use of 
system-wide average <:osts -- and notes that such costs "...may 
bear little reeenblance to the peculiar operating characteristics 
and actual cost of transporting a par icular shipment."^/ 
Perhaps this added crittcism will be sufficient to quash further 
offerings of these 19 cases as proof of the railroad abuses 
allegedly suffered by captive coal shippers. 

Mr. Mitchell provided In his testimony several other 
examples of how the railroads have allegedly abused captive 
shippers. I would like to comment briefly on those. 

Th e PepcQ EX amp 1 e . Mr. Mitchell states that PEPCO's coal 
rates increased about B0% in the 1979-84 period but that "general 
inflation increased only 43% and electricity rates only 32.6%. 
We calculate that the GNP deflator ncreased 431 bu , in any case, 
the appropriate index to measufe cost increases a Meeting 
railroads is the Railroad inflation indent and it inc eased £8% in 
the period. He also notes that PEPCO's complaints to ICC have 

1/ The ICC also submitted the Bureau of Accounts' evalua- 
tion of the CPA studies and a C.U.R.E. study on the railroads' 
financial condition. It concluded that "the two studies do not 
accurately depict the financial condition of the railroad industry 
or validate C.U.R.E. and CFA's allegations that the railroads have 
abused their captive shippers." 
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been pending since 1980. Conrail advises me that of the pending 
challenges to PEPCO's rates, at least one is being held in 
abeyance at the request of PEPCO and over the objection o£ the 
railroads. But more importantly, I am advised that on October 23, 
1985, a Concail/PEPCO coal rate contract was filed with the 
commission and that, upon approval, it is anticipated that PEPCO 
will dismiss its pending complaints. 

The Kansas city pow^r and Light EitaiflpA^ ' Mr. Mitchell 
states tjiat the rate to the KCPL latan Station has increased 47% 
since Stagcrera whil^ the Hailroad Inflation index has increased 
only 27%. Those figu ea are approximately correct. The 
Burlington Northern advises ne that there were rate increases 
aggregating 28.7 percent in the period October 1980 to January 
1982 which were necessary to bring the movement to Kansas City 
Power and Light's latan plant up to an acceptable level of 
profitability; but th« aggregate increase since January 1, 1982 
has been only 10.6 percent. They point out further that a 
contract to cover the movement is now in the negotiation stage. 

The iQWa-lllinolfi Gas b Electric Example . Mr. Mitchell 
states that the rate to lowa-lllinoia ' Loulfla plant increased 12 
percent between 1^92 and 1984 while the minemouth price of coal 
decreased 35 percent. The Burliington Northern advisea me that the 
rail rate did increase 12 percent but notes that increases in th« 
retail rates for electricity were of a similar magnitude and thft 
the relevance of the rate increase to the minemouth price of the 
coal consumed is no clearer in one case than in the other. Each 
producer invoFTed has its own distinct set of costs which it must 
attempt to cover with the rate or price charged. 

Mr. Mitchell also notes that the minemouth price of coal 
to Iowa-Illinois' Riverside plant increased 23 pe cent while the 
rail rate rose 50 percent. The Burlington Northern adv s#5 that 
the rail rate actually rose only 40 percent. But, again, the 
relevance of the comparison is superficial. One copld as well 
suggest that there is some hing amiss in the coal indus ry because 
the minemouth price ot coal to Riverside increased 23 percent 
while the minemouth price of coal to latan dec ceased 35 percent. 

The Southern California potato Growers Case , Mt , 
Mitchell claims as 'captives' some California potato growers who 
were a legedly abuaed by a 7D percent increase in boxcar rates. 
This 'case' was also presented in a Senate Judiciary committee 
hearing aat September subsequent to that hea ing the president 
of the Southern pacific railroad esponded fully to the allega- 
tions in a statement to the Committee. A copy of that statement 
is enclosed (Enclosure #2) and here I will highlight only a few of 
the points made: 

1. The so-called captive potato growers in California 
shipped 69 percent of their crop by truck in 1984. 

2. California potatoes move only during a two-month 
periqd because unlike Idaho growers, the California 
growers do not have cold storage facilities. Thus, 
the special rail equipment necessary to handle the 
California crop is idle ten months of the year unless 
alternative uses for it are found. 

3. Shippers were offered contracts which provided 
reduced rates in exchange for volume guarantees. 
Those rejecting a contract were deliberately 
accepting the risk of higher prices in the spot 
market. 

4. Even at the spot market price, the revenue-to- 
variable cost ratio of the rate was well below the 
jurisdictional threshold for rate regulation and, 
therefore, conclusively presumed to be constrained by 
competition. 
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5. Even though it is deregulated, the revenues £rom the 
fresh produce traffic has been insufficient to pay 
for replacement of the refrigerated equipment being 
utilized. 

6. The subsidiary of the Southern Pacific responsible 
for marketing and providing transportation for 
perishable commodities lost $9.9 million last year. 

A group that ships most of its product by truck, uses 
rail equipmertT" during only two months of the year at rates below 
180% of variable cost, and refuses to enter into contracts 
offering lower rates in exchange for volume guarantees, is hardly 
in a position to complain about abuses of railroad power. That 
the coal and utility interests can proffer such a complaint as an 
example of abuse does not, however, surprise me. 

Mr. Mitchell goes on, in the case of the potato growers, 
to claim that the railroads are trying to cut off all legal 
remedies that might be available to shippers of exempt commodi- 
ties. For that proposition, he cites a case involving a Conrail 
petition to the icc for a declaratory order. Conrail advises me 
that the order it is seeking would have the ICC retain juris - 
diction over exempt commodities or movements so it can order 
regulatory relief where appropriate. 

The Montana Grain Example . Mr. Mitchell cites a Montana 
grain case pending before the ICC where the rates are alleged to 
be excessive but, because of delays in deciding the case, the 
farmers continue to pay those rates. Whether the rates in this 
particular case are excessive is a matter yet to be decided. As 
to the delay, I would point out that, in this and other pending 
cases where the shipper ultimately prevails, reparations are 
payable for the full period the unlawful rate was in effect. I 
would also point out that, with respect to the grain rates 
generally prevailing in Montana, a recent study by the Upper Great 
Plains Transportation Institute finds that since the Staggers Act 
the rates have declined 17.2%. The Burlington Northern estimates 
that, based on the 1984-85 crop year, this decrease translates 
into annual savings in freight rates of $18,295,000. 

Whatever the merits of the particular case to which Mr. 
Mitchell refers, it is clear that the farmers in Montana have 
benefitted substantially from the Staggers Act. 

The Colorado Switching Charges Example . Mr. Mitchell 
also refers to complaints in Colorado of excessive grain switching 
charges. I am advised that the Burlington Northern and Union 
Pacific railroads have entered into an agreement that has 
substantially reduced switching charges in Colorado and eliminated 
the source of any complaints. 

The Amax chemical Conpany Example . Mr. Mitchell states 
that Amax had to close a phosphate mine in Florida because of a 
100 percent rate increase by the Seaboard System Railroad. The 
facts as reported to me by the Spaooard are quite to the contrary: 

Two rates are involved, one for interstate movements 
(which carried 90% of the traffic) and one for 
intrastate movements (which carried 10% of the 
traffic). 

effective April 1, 1984 the interstate rate was 
increased 37% and the intrastate rate wets increased 
12%. There was no 100% increase . 

After these increases , the revenue to variable cost 
ratio of the interstate rate, as calculated 
by Seaboard, was only 128% and, as calculated by 
Amax, only 142%. 
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Even under Amax's calculation the rate was far below 
the market dominance threshold so the Florida 
Commission found it had no jurisdiction to hear 
Amax's complaint. 

The 12% increase in the intrastate rate (which moved 
only 10% of the traffic) raised the revenue to 
variable cost ratio of that rate to 200%. The 
Florida commission ordered the Increase removed and, 
subsequently. Seaboard and Amax settled their 
differences amicably. 

Amax did not clo^e its mine because of a rail rate 
increase. Amax had purchased the mine in 1980 from 
another firm and closed it in April 1982 (two years 
before the rate increases in question), presumably 
because of adverse market conditions. It reopened 
the mine in June 1983 and closed it again in October 
1984 — again, presumably because of adverse market 
conditions. The fact is that the plant which the 
mine serves is an old plant and lacks the efficient 
production processes of other plants in the area. 

The Flanders Testimony . Mr. J. B. Flanders, General Manager of the 
Arizona Electric cooperative, testified at length on ■AEPCO's experi- 
ences with the railroads and the ICC since the mid-1970 's* to illus- 
trate why the situation under Staggers "cries out for Congressional 
correction." His testimony can be summarized as follows: 

1. The Santa Fe is the originating carrier and the 
Southern pacific is the delivering carrier. 

2. A rate for the move of $5.80 was "discussed" in 1973. 

3. In 1977, AEPCO asked ICC to prescribe a rate of 
$4.67/ton. 

4. The ICC approved a rate of $8.64. 

5. The rate was "enormously profitable" because, 
"according to AEPCO's evidence, the carriers' cost of 
providing the service was close to $4.00 per ton." 

6. The case has been in various stages of litigation 
since 1980 and is awaiting ICC action. 

7. The present rate of $15.83 is "some 273t higher than 
the 1977 rate of $5.80 which — in our view — was 
itself unreasonably high." 

8. When measured against other Western unit train 
movements, the rate is clearly excessive. 

9. The impact of high rail rates is striking in view of 
AEPCO's general financial situation — it lost $11 
million in 1983 and laid off employees, froze wages, 
etc. 

10. Because of the loss, it was forced to seek a service 
rate increase — "we cannot run net revenue losses 
every year and survive." 

All in all, Mr. Flanders tells a pretty grim story. I 
asked the Southern Pacific to comment on Mr. Flander's account. 
Based on those comments, a somewhat different picture emerges: 

1. Mr. Flanders' account is substantially correct up to 
the prescription of the $8.64 rate in 1977. But he 
calls that rate "enormously profitable" based on 
AEPCO's evidence that the cost was "close to $4.00 
per ton." The fact is the ICC determined that the 
cost was $5.44, yielding a revenue to variable cost 
ratio of only 159% (rather than the 216% figure 
yielded by Mr. Flanders $4.00). 
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4. 



Having posited a cost $1.44 below the ICC-deterinined 
cost in order to show an "enormous profit" in the icc- 
approved rate of $8.64, Mr. Flanders later represents 
the rate offered in 1973 ($5.80) as the rate in 
effect in 1977 and cotiipar^s it with the current rate 
of fl5.83 to show an increase of "some 273% ." The 
correct figure, of course, would be 83%. 

But even the 8 3% figure is not correct. The 1977 
rate of $8.64 was based on an annual volume of 
1,000,000 tons. Because of AEPCO's inability to meet 
that volume, a new rate was published in 1983 for a 
600,000 ton annual volume. The current rate of 
$15.83 is for the 600,000 ton volume. Were AEPCO to 
resume receiving 1,000,000 or more, its rate would be 
$15.31. That rate represents only a 77% increase 
over the 1977 base rate. 

The 77% increase is to be compared with an increase 
in the rail cost index over the same period of 
76.8%. The railroads involved have never utilized 
the "zone of rate flexibility" freedoms under 
Staggers (sections 203(c) and (d)) to raise the rate 
vbove the inflation level. Under that authority it 
could have been increased annually as much as 6% 
above the inflation rate. 

Mr. Flanders' contention that the rate is "clearly 
excessive" when measured against "similar movements" 
res on a. a ained use o£ the wocd "similar." Most 
of he moves he c tes are at east twice as long as 
the move in question— six being from Wyoming and one 
being fron CQlorado. It is a vell-known fact that 
most rail rates have a built-in 'taper" in which the 
rate per ton-mile decreases as the distance increases. 

During the initial litigation with AEPCO, the 
railroads submitted evidence on seven ht^h-volume 
coal movements which originated from or near the 
McKinley Mine in New Mexico. That mine ta 
approximately 19 miles south of the Kentmore Mine, 
which has been AEPCO's primary source of coal. The 
rates introduced by the ailcoads represented a 
well-established coa ate & cture from Gallup, 
New Mexico coal fields and provided a proper basis 
for comparison with AEPCO s ra e. The Commission was 
unequivocal in ts acceptance of that rate comparison 
evidence and in its rejection of what it termed 
"AEPCO's allegedly comparable rates" which, as here, 
were from coal fields far distant from the Gallup 
fields. 



Mr. Flanders makes much of high rail rates as a 
contributor to AEPCO's poor financial condition. He 
mentions nothing about the price of coal. I can only 
assume that the omission is due to the fact that the 
coal comes from a mine leased by AEPCO. AEPCO's 
Annual Report sets forth the delivered price per ton 
of coal for the years 1979 through 1984. Those 
prices as well as the average rail rate for each of 
those years and the ratio of the rail rate to 
delivered price are set forth in the following table: 



Delivered Price 
Per Ton of coal 



Average Rail Rate 
Per Ton of Coal 



Rail Rate as a 

Percentage of the 

Delivered Price 



1979 


$34.86 


$ 9.84 


28.2% 


1980 


40.07 


11.68 


29.2 


1981 


48.03 


13.46 


28.0 


1982 


54.70 


14.48 


26.5 


1983 


58.73 


14.81 


25.2 


1984 


55.26 


15.80 


28.6 
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As shown by this table, the transportation price 
charged by the railroads has remained remarkably 
stable as a percent o£ the total delivered price o£ 
coal incurred by AEPCO, with the percentage actually 
declining in three of the five years since 1979. 

Mr. Flanders asserts that rising rail rates were a 
■strong contributor* to the increased cost of power 
generation. It would appear that a much stronger 
contributor vae the ising price of coal from the 
mine AEPCO leases because while the rail rate 
increased $5 96 per ton over the period, the price of 
coal increased $20.40 per ton — more than three times 
as much. 

6. Finally, a word on Mr. Flanders' observation that 
AEPCO lost money in 1983 and "was forced to seek a 
service rate increase." it is to be noted that the 
Southern Pacific incurred deficits in 1982, 1983 and 
1984. Unfortunately, it cannot run to the ICC and 
"seek a service rate increase"; it has to take what 
the market offers. 

Flanders states that AEPCO even laid off employees to 
stem its losses. It had 268 employees in 1980 and 
269 employees in 1984 — a net reduction of one 
employee. What it did was lay off in 1983 the 
employees it hired in 1981 and 1982. The Southern 
Pacific, on the other hand, has laid off almost 
11,000 employees between January 1, 1980 and 
September 1, 1985 — going from an employment level 
of 36,103 to 25,281. 

7. A somewhat more honest statement of the cause of 
AEFCO a einancidl difficulties is contained in its 
1^64 Annual Repoft: 

"Less than a decade ago^ growth for demand 
and energy in the electr c utility industry 
was predicted to double every ten years. The 
oil embargo of 19721 and clairas of drastic 
domestic natural gas shortages caused some of 
these predictions in response, electric 
utilities set out on a crash building program 
to meet these predicted demands for 
electricity. 

"What was not predicted was a massive 
international and national economic downturn 
and the effects of upward costs of energy and 
gigantic conservation programs by 
organizations and individuals. 

"As a ub&equent resul utilities have 
found theifise v*s with new units being under- 
utillied. The fixed costs or these new units 
must be paid every month, but the income has 
"* been insuff clent to pay the bills, so the 
utilities are out in the marketplace 
scrambling for new business. And AEPCO is 
among them." 

I would be happy to put to a jury the issues as to 
whether the Soiittjern Pacific's or AEPCO's financial needs were the 
more serious, and aa to whether, as Mr. Flanders claims, AEPCO's 
experience with the railroads under Staggers "cries out for 
Congressional correction." I would submit that the only thing 
crying out for correction is his testimony. 

testing the otjlity in^gEeBtiB'cl alius as to F;aU Profitability , 
&oth Messrs. Cooper and Mitchell attack the iCC's revenue adequacy 
standards as masking the true economic well-being of the 
railroads. Mr. Mitchell states: "If practices generally applied 
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by utility regulatory conunissions were applied, a far more 
realistic view of the railroads' economic health would enierge.' 
Mr. cooper asserts that "...if the revenue adequacy test were 
reasonable, the extremely high profitability [o£ the lailraads] 
would be apparent." They both support the changes proposed in the 
C H.£* bill which would value all assets at the original cost 
depreciated,!^ CKcLude deferred taxes from the investment base, 
and require the uae of the sEftbeaded coat of deb in d^teiraining 
the cost of capital, While* foj. reasons expla ned at length in 
the ICC s decls on eatablishing the revenue adequacy standard, the 
C U.R E approach Is not econoinically sound, we thought It would 
be helpful to your subcommittee's understanding of the issue to 
show the inadequacy of the ca Iroads* earnings even under the 
C.U.R E propoaal The following table presents for the last 
f ve years a. comparison of the results under the ICC method, and 
the C,D,R,E, proposal for the five largest railroad systems 
(excluding conrail): 

Return on investment 

1. ICC Method (deferred taxes included in the investment base) 

2. The C.O.R.E. Method (deferred taxes excluded from the base) 

1980 1981 1982 1983 1984 



BN 






6.27% 


4.63% 


4.41% 


. 7.99% 


9.57% 








6.69 


5.04 


4.90 


10.37 


12.71 


CO ) 






6.76 


5.38 


5.33 


5.53 


5.06 


) 






8.68 


7.22 


7.49 


8.53 


7.76 


BO ) 


CSX 




3.82 


2.72 


0.91 


0.39 


3.79 


) 






4.11 


2.97 


0.99 


0.46 


4.44 


SBD) 






6.92 


5.07 


3.25 


5.74 


6.80 








7.52 


5.54 


3.62 


6.85 


8.20 


N&W) 






9.74 


10.74 


8.01 


5.39 


6.16 


) 


Norfolk 




12.09 


13.59 


10.54 


7.71 


8.97 


) 


Southern 














SRS) 






8.56 


8.61 


5.54 


4.78 


6.08 








10.17 


10.55 


6.97 


7.19 


9.06 


SF ) 






7.01 


5.00 


2.66 


3.70 


4.38 


) 






8.21 


5.85 


3.13 


4.67 


5.56 


) 


Santa Fe/ 














SP ) 


Southern 




2.61 


0.50 


-3.36 


0.07 


2.16 


) 


Pacific 




3.11 


0.59 


-3.98 


0.09 


2.57 


) 


Corporation 














SLSW) 






5.80 


3.93 


4.20 


1.45 


3.30 








7.40 


5.06 


5.54 


2.02 


4.65 


MP ) 






8.12 


7.98 


6.03 


5.23 


5.15 


) 






9.31 


9.43 


7.42 


6.99 


6.93 


) 


Union 














UP ) 


pacific 




7.79 


7.41 


4.43 


3.86 


4.21 


) 

) 


System 




9.79 


9.53 


5.87 


5.52 


6.11 



WP ) 1. 3.28 -10.14 -7.16 -8.40 0.18 

2. 3.28 -10.37 -7.37 -9.24 0.20 

NOTE: Under the ICC method, track is accounted for on a retire- 
aent-replacement-betterHient basis. Under the C.U.R.E. method, 
track is accounted fo on an original cost depreciated basis. It 
is not possible o calculate the track investment on an original 
cost depreciated basis for years prior to 1983. Therefore, for 
the years 1980-82, track is accounted for on an RRB basis in line 
2 as well as in line 1. 

1/ Under the ICC method all assets are valued at the 
original cost depreciated except track which is valued on a 
retirement-replacement-betternent accounting basis. 
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Under tht ICC nethod, the cost of capital in the years 
1980-84 was 12.1%, 16.5%, 17.7%, 15.3% and 16.0% respectively. 
Under the C.U.R.B. method (using embedded rather than current debt 
costs), the cost of capital for those years would be 11.2%, 14.6%, 
16.1%, 14.3% and 15.0%, respectively.!/ 

It is seen that, under the ICC method, no raJ.lroad earned 
a rate of return equal to the current coat of capital (the test 
for revenue adequacy) in any year. But w« alao see that, except 
for the Norfolk and Western In 19BQ , the same Is true using the 
C.U.R.E. method. In 1984, the Burlington Northern comes closest 
— a 12.71% return versus a 15.0% cost of capital. The year 1984 
yielded the h ghest returns to the railroads since the 1920s. It 
was a isanne -year. But gyen under the C.U*R.E> utethod of calcy- 
latiag rev«nue adequacy j. only four other Foada earned aa much aa 
halt the cost of capital in 1984 # with seven earning less. 

While the financial results for 1985 will not be avail- 
able for several inonthai. it is clear based on the decline in 
earnings of 22 percent in the first three quarters that the 
industry will lag considerably behind its performance in 1984. 
For example, bn's net incoine from rail operations for the 12 
months ending Septftinber 30, 1985 was $30 million lower than for 
the year ending September 30, 1984. 

So, even under the method C.U.R.E. would advocate, one 
searches in vain for evidence of the "extremely high profit- 
ability" so apparent to Mr. Cooper. 

As to Mr. Mitchell, I think it goes without saying that 
if his company, PEPCO, had earned less than half its cost of 
capital for five years running, both he and his investors would be 
pounding on the doors of the regulatory commission for rate 
increases. 

The Weed to Get to thfe Merits of the Dispute, As I acknowledged 
at the outaet^ an,^ advocate can be Expected to put the facts of 
his case fgcward in their best light. I further acknowledge that 
the "facts are no always ree of dispute. But if a fact has 
been determined in a legal proceeding, an assertion of fact at 
odds with that determinaLion warrants, at the very least, a 
footnote and an explanation of why the trier of fact was wrong. 

I further acknowledge that there are "facts" that 
ultimately can be determij^ed on y by the application of some 
standard. An example that comes to atlnd is whether and to what 
extent the railroads investment base contalna assets that are no 
longer used and useful certainly the asae tion that there are 
such assets iu as supportable as an as ertLon that there are 
none. The real issue In th exainple 5 the quantity of such 
assets, the value a which they are being carried on the books, 
the effect onlsther shippers of abandoning those assets, and the 
E>otential effect of all of those answers on the determination of 
revenue adequacy. 

But the gravamen of the coal and utility interests' 
assault on staggei:^ is that captive shippers are being abused by 
rate actions taken by the railroads. The related argument that 
the ICC is derelict in its duty to protect them stands or falls on 
the truth of that proposition because, if the rate actions do not 
represent an abuse, the ICC has no reason to offer protection. As 
to the issue of whether there is a pattern of abuse, there are few 
if any factual subtleties. The rates are a matter of record and 
the costs have been determined by the ICC or are bounded by the 
evidence of the parties. 

-/ Since the ICC has not yet issued a decision as to the 
cost of capital for 1984, the 1984 figures in both instances are 
AAR's estimates. 
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Obviously, there can be legitimate arguments as to the 
correct standard for determining revenue Adequacy market 
dominance and the nvaximiiiii ceasonableness of rates, although the 
weight of economic theory fl clea y on the side of the failroade 
and the ICC as to each But on the issue of revising Staggers, 
those too, are secondary considerdtlons becaLifie^ first, there 
should be some showing of injury at the hands of the railroads 
that requires a redress that has not been grantfi'd,_/ Against a 
mountain of evidence that, in general there h*a been no abuse of 
the captive shipper, there ace few more than a handful of com- 
plaints pending at the ICC in wh ch aome abuse may ultimately be 
found. Certainly, the mere pendency of these complaints does not 
call for legislative action. 

But, for more than two years now, coal and utility 
interests have been lobbying with increaeing Intensity for 
rev on o staggers. After listening to thei argmnenta, 
exafflining the r analyses, and checking their facts over that 
period, in what seems like a hundred forums, I have to conclude 
tha the vehemence of their attack is the only eal veapon in 
thei araenal Every forum to which they bring their ■case" is 
presented with a "House of Hor ors" which is propped up by 
extravagant claims of injury, all of which collapse as soon as 
anyone leans agains then This has happened so often that any 
credibility the coal and utility interests continue to enjoy can 
only rest on the volume and persistence of the r claims — they 
survive in the aimple belief that anyone shouting that loudly and 
that constantly must be hurting. 

I thfltk the time has come to call a halt. The railroads 
have better places to put their energies and resources than in 
serving as a "truth squad" attempting to keep up with' an unending 
barrage of some-truths, half-truths, and no-truths. Certainly, 
the Congress has more pressing business before it. 

As I noted in my prepared testimony, the Department of 
Energy looked at the cases brought to it by EEI and found "no 
evidence" of abuse and a study undertaken for the Environmental 
Protection Agency stated that "...there is little to suggest that 
deregulation is leading to widespread increases in rail rates 
above th© unde lying coats The iCC's Bureau of Accounts has 
eiEsmined EE s 19 cases and found the methodology employed to be 
seriously flawed. After analyzing the c.U.R.E. and CFA studies 
the Bureau concluded that those studies "do not accurately depict 
the financia cond fcion of the railroad industry or validate 
C.U.It.E, and CFA's allegations that the railroads have abused 
their captive shippers.* Professor Keeler, in his analysis of the 
cvh studies^ reaches the same conclusion. And, finally an 
eminent group of economists has attested to the bas c economic 
validity of the ICC standards and procedures being attacked by the 
coal and utility interests. 

In short the coal and utility interests have failed to 
produce credible evidence of any significant or systematic abust 
of captive shippers e hec at the hands of the railroads or by 
virtue of the present ox prospect ve application of ICC standards 
and procedures. In view of that fact r would strongly urge that, 
before your subcommittee conducts hearings on the C.U.R.E. bill, 
S. 477, C.U.R.E. be required to produce credible evidence of the 
abuses that might justify the Congress' consideration of such 
legislation. You might then invite comment on that evidence 
before convening a hearing. If the evidence put forward by the 
coal and utility interests at the November ove sight hearings is 
the best they have, we should all turn our attention to pursuits 
more productive than re-visiting the Staggers Act via the C.UR.E. 
bill. 

Sincerely, 

Enclosures: 1/ 0^ A^ ^^Ut^/f^ 

1/ For example, it is ludicrous to call for legislative 
revision of the rcc's procedures for determining revenue adequacy 
to cure an *abuae" when the industry is no more than half-way 
toward revenue adequacy under the revised procedures being 
proposed 

1/ Ihe attachments have been retained in the Coomittee files. 
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[The following information was referred to on p. 55:] 

BOND AND EQUIPMENT TRUST CERTIFICATE (ETC) RATINGS OF CLASS I RAILROADS 

Railroad Bond rating ETC rating 

CSX Corp.: 

Baltimore & Ohio A Aa 

Chesapeake & Ohio A Aa 

Seaboard System A Aa 

Norfolk-Southern Corp.: 

Norfolk & Western Aa Aaa 

Southern Railway Aa Aaa 

Alabama Great Southern Aaa 

Central of Georgia 

Cine, New Orleans, Texas Pacific Aaa 

Union Pacific Corp.: 

Union Pacific Aa Aaa 

Missouri Pacific A Aa 

Western Pacific A 

Santa Fe-Southem Pacific: 

Atchison, Topeka & Santa Fe Aa Aaa 

Southern Pacific A Aa 

St. Louis— Southwestern Aa Aaa 

Others with ratings: 

Burlington Northern Aa Aaa 

Chicago & Northwestern Ba A 

Illinois Central Gulf Baa A 

Soo Line A Aaa 

Missouri-Kansas-Texas B/Caa 

Boston & Maine C 

Note: Those railroads not listed above do not have any bond ratings listed in Moody's. 
Source: "Moody's Transportation Manual— 1985." 

[The following information was referred to on p. 56:] 

Shipper supplied cars and investment in coal handling facilities are €unong the 
recent innovations providing reduced costs to the railroads for handling coal. In ad- 
dition to these, innovative operating practices such as run-through trains, unit 
trains, loop track loading and unloadmg, locomotive pools and guaranteed tenders of 
traffic volumes have contributed to cost savings particularly in the movement of 
coal traffic. In return, the railroads have been able to offer reduced rates on this 
traffic to those shippers able to participate. At this point a look at the ratemaking 
process may be helpful. 

It is a popular misconception that the Commission sets railroad freight rates. On 
the contrary, the Commission is really the "ratemaker of last resort". Historically, 
establishing a freight rate has always been the prerogative of railroad management. 
There are millions of published rates. Most tariff rates which actually move traffic 
are initially an agreed upon amount determined through negotiation between one 
or more shippers and one or more railroads (those lines able to participate in the 
movements). Among the items considered in these negotiations are: the points to be 
served; minimum tonnage to be tendered by the shipper in a given period of time; 
type of service to be provided; tjrpe of equipment to be used; whether equipment is 
to be railroad owned or shipper owned; whether shipper is to be reimbursed when 
providing equipment or an allowance made in the rate; and other specifications af- 
fecting the railroad's cost of providing the service. 

To. fortify themselves in the negotiations, shippers also attempt to estimate the 
railroad's costs under the various options using publicly available data. Upon agree- 
ment, the railroad publishes the rate in a tariff spelling out the requirements which 
must be met for that rate to apply. Thus, a railroad may publish two rates for a 
movement between two points, one for the commodity moving in railroad owned 
cars and a lower rate when the shipper provides the cars. In this manner, cost sav- 
ings and operational efficiencies under different options are considerations in estab- 
lishing freight rates which actually move traffic, although cost alone is not the only 
factor influencing the level of the rate. 
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In today's regulatory environment, rates established in this manner are virtually 
unchallenged since they have already been agreed upon by both shipper and rail- 
road. The Commission does not and could not attempt to determine the costs of the 
thousands of rates filed with it each year. Indeed, it would serve no purpose since 
most rates are published without controversy. Even when the need arises, the hear- 
ing process is the proper arena for determining costs. 

Once a rate is established it is subject to upward adjustment to compensate for 
inflation. Inflationary increases have always been a source of disagreement between 
the shippers and the railroads. Prior to the Staggers Rail Act of 1980 (Staggers), 
such increases were complex and lacked any standards in application. This acyust- 
ment process has been supplanted by use of the quarterly Kail Cost Adjustment 
Factor (RCAF) prescribed by Staggers. 

The RCAF is an index which measures changes in railroad costs caused solely by 
inflation. By law, railroads are free to adjust their rates to the level of the RCAF 
without challenge. It has been in use since June of 1981. 

Data on railroad rates indicate that increases taken on all trafflc for the past Ave 
years generaUy have been limited to inflationary adjustments or less. There have 
obviously been some exceptions. However, the principal source of concern among 
most shippers is not these individual rates but the fact that there is no provision in 
the law for mandatory downward adjustments when the RCAF decreases. Even here 
the concern for the most part is expressed by shippers who view themselves as cap- 
tive. Whereas rates for competitive traffic automatically adjust for changes in cost 
through the marketplace, non-competitive (captive) traffic will generally not beneflt 
from temporary cost reductions when the RCAF declines. 

In the case of individual rate increases beyond those associated with the RCAF, 
any shipper .who believes the level of its rate is unreasonable has the right to flle a 
complaint with the Commission if the movement is captive and the rate exceeds the 
jurisdictional level. The Commission then determines reasonableness based on cost 
and other considerations. 

In summary, we believe it fair to say that the railroads and shippers both have 
beneflted from improved productivity and economies of density. Moreover, since pas- 
sage of Staggers rate increases generally have been around inflation levels or less. 
At the same time the railroads have improved their financial condition. We concede 
that the captive shipper may make a greater contribution to their financial im- 
provement than the competitive shipper. This should not be viewed as inequitable 
or unexpected. Competitive traffic is highly sensitive and more easily lost than cap- 
tive traffic. When competitive traffic is lost, captive traffic will face a greater 
burden since some costs absorbed by competitive traffic would remain. 

Much of the industry was in poor financial condition at the time of Staggers in 
spite of sizeable rate increases on captive traffic. Thus, improved productivity and 
reduced costs have permitted the railroads to improve their financial condition with 
only modest rate increases, benefits favorable to both railroads and shippers. 



Questions of Senator Long and the Answers of Mr. Riley 

Question. Please address some of the issues that the Federal Railorad Administra- 
tion said in 1979-1980 were cause for concern and legislation. We in Congress heard 
much in those days about the 1978 Department of Transportation study that project- 
ed a $13-$16 billion dollar capital shortfall for the railroads by 1985. It's now 1985. 
Is there a capital shortfall, or have the major railroads in fact reduced their debt 
from internally generated sources? 

Answer. The msgor goal of the Staggers Act was to reverse the chronic financial 
and service weakness of the U.S. freight railroad system, to remove excessive, bur- 
densome, and often counterproductive regulation, and to give the railroads the flexi- 
bility and incentive once again to offer safe, adequate, and efficient service to the 
shipping public. In 1979, the Department of Transportation as well as the railroad 
induistry, shippers, and other levels of government recognized that the railroads 
faced a severe financial crisis. More than 20 percent of the nation's rail track was 
being operated under bankruptcy or reorgcuiization. Even the msgor carriers did not 
have aaequate capital to undertake the maintenance and investment required to ac- 
commodate the nation's shipping requirements. Increasing numbers of fireight cars 
and locomotives were out of service for repair, and the equipment fleet was not suf- 
ficient to meet demand. Track was deteriorating to the point that, in many parts of 
the national rail system, trains could only be operated at severely reduced speeds; 
train accidents and derailments, delays in shippmg, and loss and damage to freight 
plagued rail shippers. Railroads were losing market share to truck competition, and 
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the overall effect was higher operating cost, less capital investment, and less efiK- 
cient transportation service. Those were the problems the Congress confronted when 
it formulated the Staggers Act. 

The Department's projection of the railroads' capital shortfall was based on a con- 
tinuation of the effects of regulation. The instruction of the Congress in the Rail- 
road Revitalization and Regulatory Reform Act (4R Act) of 1976 was for DOT to 
make an estimate of the capital ciiortfall the Class I railroads (excluding Conrail 
and Amtrak) would suffer if freight traffic continued to grow as expected, <i«mTnifig 
that no changes were made in uie rate and other regulatory conditions, operations 
and structure of the industry. We estimated that, over tlie ten-year period 1976- 
1985, the railroads would fall $13-$16 billion short of the capital that wcmld be nec- 
essary to support the desired level of rail service. The options were clear: the luil- 
roads would either have to forgo a large portion of the projected investment, the 
Government would have to step in with massive financial assistance, or the underly- 
ing regulatory envrionment would have to be radically altered to end the cycle of 
raOroad traffic losses, declining service and physical deterioration. 

After that forecast was made, the Congress did adopt si^piificant reforms in the 
regulatory system, under the Staggers Act. The improvement in the financial condi- 
tion of the railroad industry since the Staggers Act has been dramatic. Eveiy major 
railroad is reporting profits. The industry survived the deepest recession since the 
1930's without a single bankruptcy. Capital investment has increased, and deferred 
maintenance has been virtually eliminated on the nation's main lines. With the im- 
proved condition of the track, the number of accidents has dropped by two thirds, 
and the quality and reliability of service have gone up significantly. Traffic is 
moving without the "car shortages" reported in the 1970 s, and shippers no longer 
face the prospect of the widespread branch line abandonments that were required 
when capital-starved railroads tried to focus their resources on their highest density 
track. The railroads now have the ability to adjust rates and to make the kind of 
marketing and service innovations necessary to be effective competitors. 

The railroad industry's return on investment has increased nearly fivefold, from 
only about 1 percent ten years ago. It was approximately 5 percent last year — a re- 
vesting figure because it tells both sides of the story. "Die 5 percent is certainly a 
dramatic increase over the previous twenty years, but it is still less than tiie return 
an investor could receive by simply depositing money in a savings account. As the 
nation's utilities have argued so persuasively — and correctly — ^in their own rate 
cases, an industry that cannot generate a return on capital equal to the cost of rais- 
ing that capital is an endangered species. The railroads' rate of return figures em- 
phasize the extent and at the same time the fragility of the industry's recovery. The 
progress is real, but it can easily be eroded. 

It would be extremely difficult to prepare a capital shortfall estimate today that 
would be precisely comparable to the projected figure developed in 1978. Simulating 
the shortfall calculation using the data available from railroads' actual reports 
would produce on overly optimistic comparison, because the railroads' reports are 
now prepared using depreciation rather than betterment accounting. The railroads 
have been able to reduce the total amount of outstanding debt by $2.2 billion since 
the Staggers Act, from $12.8 billion at the end of 1980 to $10.6 billion at the close of 
1984. The industry, however, is still in a negative capital position. For the jperiod 
1976-1985, the ra&roads as a group showed retained earnings of nearly $5 billion 
less than their capital expenditures. Therefore, I cannot represent that the railroad 
industry has elimmated every dollar of the projected capital gap. It would be fair to 
say that while the capital shortfall has been diminished, it stUl exists. 

The railroads continue to face substantial capital requirements. Demand for rail 
service is once again picking up, posing prospects for increasing freight car orders 
and other capital expenditures. At the same time, maintenance of track and equip- 
ment to accommodate rising traffic levels will also require significant expenditures 
by the railroads. And no corporation or outside investor can be expected to put cap- 
ital into railroading unless the additional investment represents a potential return 
comparable to that offered by competing investment opportunities. The railroads 
cannot continue to provide high quality and competitive service that shippers have 
come to expect unless they can maintain their financial strength. 

To achieve the long-term benefits for shippers, railroads, and the wider public 
that were intended bv the Congress in crafting the Staggers Act, the flexibility and 
incentives that have been fostered by the legislation must not be treated as one-time 
boons to the industry, that can be retracted once some of the goals have been 
achieved. The Congress meant to bring far-reaching, long-term changes in the rail- 
road industry that would permanently relieve the problems shippers and carriers 
had suffered under the pre-existing regulatory system. It is vital that the gains we 
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have achieved under the Staggers Act not be lost through reimposition of the bur- 
densome, outdated, and unnecessary regulatory constraints prevailing before 1980. 
Instead, these gains must be consolidated and made a lasting part of our transporta- 
tion system. 

Question, Consumers United For Rail Equity (C.U.R.E.) has prepared a study 
which shows, according to them, that the railroads today enjoy a $10.5 billion sur- 
plus of internally generated funds over capital expenditures. Do you agree? If not, 
what are the specific points of disagreement? 

Answer. The C.U.R.E. analysis is flawed in two ways: the $10.5 billion figure does 
not accurately reflect actual railroad flnancial results from 1976 through 1985, and 
the calculations made to derive that figure do not take into account all of the fac- 
tors that must be considered in evaluating the capital position of the railroad indus- 
try. 

The C.U.R.E. figure represents an estimate of the cumulative difference between 
capital expenditures and retcdned earnings for Class I railroads (excluding Conrail) 
from 1976 through 1985. Actual railroad financial reports were used only for 1976 
through 1983. C.U.R.E. used a preliminary estimate for the industry for 1984, and 
assumed that the same figure would apply for 1985. Furthermore, in all cases 
C.U.R.E. has indicated that its figures are based on betterment accounting, although 
the railroads were required to shift to depreciation accounting in preparing their 
full official financial reports beginning with calendar year 1984. 

The ICC has attempted to duplicate the C.U.R.E. figures on railroad capital short- 
fall or surplus. The analysis done by the ICC Bureau of Accounts (submitted to the 
Subcommittee with the written testimony of ICC Chairman Reese Taylor in connec- 
tion with this hearing) indicates that C.U.R.E. seriously overstates the railroads' re- 
tained earnings and understates their capital expenditures. The C.U.R.E. figures 
show a surplus of retained earnings over capital expenditures of close to $3.5 billion 
for 1976-1983, but ICC data show the Class I railroads (excluding Conrail) actually 
reported retained earnings of nearly $6.0 billion less than capital expenditures for 
that period. In fact, according to the ICC figures, the railroads (again excluding Con- 
rail) did not generate an excess of retained earnings over capital expenditures in 
any of those years. 

For 1984 and 1985, C.U.R.E. predicted the railroads would experience a surplus of 
$4 to 5 billion per year. Railroad financial reports to the ICC for those years were 
prepared using depreciation accounting rather than the "betterment" accounting 
used until 1983. It is extremely difficult, if not impossible, to develop figures for 
1984 and 1985 that reflect what the railroads would have reported using betterment 
rather than depreciation accounting. Although the ICC continues to require rail- 
roads to report a limited number of income statement and balance sheet items on a 
betterment accounting basis for regulatory purposes, no railroad prepares and it 
would make little sense to require an entire set of financial statistics, including esti- 
mates of what current and deferred tax liabilities or dividend pay-out would have 
been, under a different accounting system. 

However, it is possible to make a crude estimate of what those figures might have 
been by examining the financial reports under depreciation accounting, ana assum- 
ing taxes and dividends would have remained the same despite the different ac- 
counting system. The ICC made estimates on that basis for 1984 and, following the 
same approach as C.U.R.E., assumed that 1985 results would match those of 1984. 
From that analysis, "the ICC concluded that retained earnings would have exceeded 
capital expenditures in each of the last two years by slightly more than $625 mil- 
lion, bringing the cumulative total difference between retained earnings and capital 
expenditures for 1976-1985 to a $4.7 billion capital shortfall." We believe the ICC 
estimates are reasonable. The railroads' investments in capital improvements for 
roadway and structures — which would be included in the capital expenditure figures 
under betterment accounting— have generally remained at a high level, while pre- 
liminary financial reports for 1985 indicate that railroad earnings will fall some- 
what below 1984 levels. In any case, it would not have been possible for the rail- 
roads' annual surplus of retained earnings over capital investments in the last two 
years to have reached the $8 billion level that would have been necessary to bring 
the combined ten-year total to C.U.R.E.'s estimated surplus of $10.5 billion. 

Question. In 1980, was the Burlington Northern facing a capital shortfall? The 
C&O? The Seaboard? The L&N? The Norfolk & Western? The Southern? Are any of 
those railroads facing a capital shortfall now? How much, if any, additional funds 
do they need each year, and from where should those additional funds come? 

Answer. The DOT analysis in 1978 did not estimate capital shortfall for individual 
railroad companies. The figures were disa^egated only to the level of a region — 
West. Then, within the East and West, the railroads that were 
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bankrupt or in extremely marginal financial condition were analyzed separately 
from all other carriers. 

For eveiy region and category, marginal or not, the anal3^sis indicated that the 
railroads did face a capital shortfall for 1976-1985. For example, the estimated 
shortfall was $724 million for railroads in the East, excluding Conrail and the other 
bankrupt or marginal carriers. The Norfolk & Western and the Chessie (the rail 
system of which the C&O is a large part) were the major railroads covered by that 
calculation. 

The predicted capital shortfall was $2.5 billion for Class I railroads in the South, 
including Southern Railway, L & N, and Seaboard The L & N, with the largest 
volume of Coal among the Sourthem region railroads, was in particularly weak fi- 
nancial condition at that time. L & N reported an actual loss, in terms of net 
income, of over $20 million in 1978, a working capital deficit for the forth time in 
five years, inadequate funds to cover even its interest expenses, and massive invest- 
ment needs for plant and equipment to accommodate dramatically increasing coal 
traffic. With most of its debt issues rated Baa or Caa, L & N had to take heavy cash 
advances from its parent, the Seaboard, in order to sustain operations. Seaboard 
was not among the strongest railroads itself at that time, reporting a rate of return 
erf only 4.5 percent in 1978. 

In the West, railroads other than the marginal carriers were projected to face a 
cumulative capital shortfall of $3.0 billion from 1976 to 1985. The Burlington North- 
em, the largest coal-carrying railroad in the West, faced many of the same problems 
as the L & N — sharply rising coal traffic, billions of dollars in rehabilitation and 
improvement projects necessary to hanlde the traffic, and insufficient rail income to 
cover fixed charges. The Burlington Northern Railroad had a rate of return on in- 
vestment of 1.7 percent in 1978. It clearly faced a severe capital shortfall if its fun- 
damental environment did not change. 

Again, FRA does not prepare assessments of the investments that individual rail- 
road companies should be making or the level of earnings they should achieve. We 
do know that the railroads will have to undertake hi^ levels of capital investment 
to continue to handle traffic economically. We state this in view of the high volumes 
of coal and other heavy-loading commodities now moving on many parts of the main 
line rail network and the exp^ted upturn in overaD industrial volumes as the econ- 
omy strengthens. 

Question. Are the railroads' revenue needs as critical today as they were in 1980? 
If not, don't you think it's time the ICC recognized that, and moderated rates on 
captive shippers who bear this revenue adequacy burden? 

Answer. Under the Staggers Act, the railroads' financial strei^gth has improved 
considerably, and they do not face a capital shortfall of the magnitude estimated in 
1978. That was one of the major objectives of the Congress when it passed the legis- 
lation. As a group, however, the Class I railroads still have not reached a level of 
earnings high enough to ensure that the carriers can attract and retain necessary 
capital. 

The ICC continues to review each railroad's annual esuTiings reports in relation to 
other financial returns. The recent decision in Ex Parte No. 347 (Sub-No. 1), CJoal 
Rate Guidelines, makes clear that when an individual railroad attains an adequate 
level of revenues over a sustained period, the (Domnussion will not approve rates on 
"market dominant" traffic that would contribute to further increases in the rail- 
road's profitability. As long as a railroad is not yet earning adequate revenues in 
comparison to competing investments, however, the statutory mandate first estab- 
lished in the 4R Act, and strengthened in the Staggers Act, requires the I(X to con- 
tinue to act in a way that will assist the carrier to achieve that goal. 

This does not mean that rates on "market dominant" traffic, even for revenue 
inadequate carriers, can be set at unreasonable levels. And in fact there is no per- 
suasive evidence that captive shippers are being assessed an inequitable burden. 
The ICC's rate standards, articulated in its coal rate guidelines, are designed to pro- 
tect shippers from pa3dng rates that are higher than necessary to cover the costs 
related to providing the services required. Under those standards, a shipper also 
cannot be required to cover the costs of facilities it does not need, or to cover the 
costs of a railroad's inefficiencies in operations, pricing, or management in general. 
Further, the I(X will require that rate increases otherwise allowable under the 
guidelines must be phased in gradually if a shipper shows that lower increases 
would be economically less disruptive and more efficient in the long-term. The Com- 
mission adopted all of these protections to increase shippers' ability to moderate 
rates charged on "market dominant" traffic. The Department of Transportation be- 
lieves that the (Commission's new guidelines are both economically justified and con- 
sistent with the intent of the Congress in the Staggers Act. The Commission should 



/ 



Digitized by 



v^oogle 



411 

be given an opportunity to implement them on a case-by-case basis. If they are im- 
plemented judiciously, they will mark an important step in the development of fair 
and efficient rates for market dominant trafRc. 

The capital required will have to come from the combination of earnings from op- 
erations and other internally generated funds, as well as new debt and equity cap- 
ital the individual railroads can raise, provided they can demonstrate to potential 
investors that they have sound, long-term financial prospects. 

Question. The Department of Justice says the proposed merger of the Santa Fe 
and Southern Pacific railroads should not be approved because of its anticompetitive 
impacts. The Department of Transportation says it should. Isn't it possible that the 
benefits DOT sees in the merger could be accomplished through less drastic means 
than wiping out competition in the American Southwest? What about joint rates, 
through routes, and other competitive access provisions? Don't through routes offer 
all or most of the efficiencies of a merged railroad? 

Answer. The Department has addressed these issues in detail in our formal filings 
to the ICC on the Southern Pacific-Santa Fe merger. In those statements, we discuss 
the potential competitive effects and the potential benefits of the propcMsed transac- 
tion, as well as the conditions necessary to prevent reduction in competition. Copies 
of our filings are attached. 

Question, The ICC is required to consider competition in ruling on a railroad 
merger, but it can nonetheless approve a transaction even if it is anticompetitive. 
Why shouldn't railroad mergers be treated like anv other mergers in this country? 
What's so different about railroads that they should be shielded from the antitrust 
laws by ICC review? 

Answer. ICC merger standards are not identical to those in the antitrust laws be- 
cause the railroad industry differs from other industries in important ways. First, 
railroads provide transportation, an essential service for producers of most goods to 
get their products to market. Second, unlike most other transportation, railroads 
have fixed rights-of-way requiring heavy initial investments as well as high operat- 
ing and maintenance costs. Those costs are borne by the private companies that own 
and operate the fixed plant. Because of those unique characteristics, the law govern- 
ing consolidations and similar transactions involving railroads (49 U.S.C. 11344- 
11346) mandates that the Commission consider a number of factors specific to com- 
binations in the railroad industry. The factors include the effect on the adequacy of 
transportation to the public, the financial burdens facing the merging parties, and 
the impacts on competition among rail carriers in the aSected region. Based on its 
experience in regulating the railroads, the ICC has the special expertise necessary 
to make the determinations required. 

The ICC's merger procedures provide a clear, well-established, and equitable 
system for the Commission to receive the comments of the rail companies involved 
in a merger, as well as competing carriers, shippers, state and local groups, and 
other parties interested in the transaction, including the Justice Department. I 
would also note that provisions similar to those applicable to railroad mergers are 
contained in the laws governing mergers in the airline industry, which were admin- 
istered by the Civil Aeronautics Board until 1984 and now are administered by the 
Department of Transportation. 

Question. You testified that the C.U.R.E. legislation would "require" both rail- 
roads and shippers to "go back more frequently to the Commission" and would 
result in the use of "rigid formulas" at the Commission. To what sections of the bill 
are you referring, and now would those sections have this impact? 

Answer. S. 477 would clearly result in railroads and shippers going to the Com- 
niission more frequently. The bill would add requirements for new types of proceed- 
ings, and it would encourage more proceedings under the existing statutory provi- 
sions. 

Section 7 of the bill would require the Commission to conduct an annual proceed- 
ing to determine not only which rail carriers are earning adequate revenues and 
which are earning inadequate revenues (as under the present statute), but also how 
much revenue each revenue inadequate carrier would need in order to achieve reve- 
nue adequacy. Beyond examining a railroad's actual revenues, costs, and capital 
needs, the I(X would have to assess the efficiency of the carrier's overall rates, ap- 
pl3dng the first two Long-Cannon factors which are now part of an individual maxi- 
mum rate review under 10707(aX2XC) (i) and (ii): 

(i) The amount of traffic which is transported at revenues which do not contribute 
to going concern value and efforts made to minimize such traffic; 

(ii) TTie amount of traffic which contributes only marginallv to fixed costs and the 
extent to which, if any, rates on such traffic can be clmnged to maximize revenues 
from such traffic. 
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Such calculations require assessments of the revenues and actual costs attributa- 
ble to individual movements, the market for the commodity involved, and the com- 
petitive position of the specific shippers. That is equivalent to a complete investiga- 
tion of the railroad's entire business and pricing system. The amount of data neces- 
sary to conduct such a proceeding would be massive, as well as complex, difficult to 
assess, and highly sensitive for the railroads and shippers involved. The bill requires 
the railroads to submit all the information necessary "in a form consistent with and 
appropriate to the discharge of the Commission's responsibilities." There can be 
little question that this provision alone will have railroads coming back to the Com- 
mission often, and for long periods each year, with a corresponding burden of time, 
money and other resources. 

Section 10 of S. 477 would establish a new requirement for the ICC to call local 
hearings on an abandonment application, conducted at the railroad's expense, on re- 
quest of protestants located in any community affected by the abandonment. This 
would also mean more hearings in which shippers and railroads would be participat- 
ing. 

Other sections of the proposed legislation would have a similar effect. Section 3 
would artificially restrict the situations in which the ICC could consider the exist- 
ence of product and geographic competition in making a market dominance deter- 
mination, by forbidding the Commission to examine product and geographic compe- 
tition with respect to an origin. The bill would therebv encourage more shippers to 
bring rate cases to the ICC, even though product and geographic competition may 
effectively constrain the freight rates that they pay. 

Section 6 of the proposed bill would require every tariff rate that had been in- 
creased by the Rail Cost Adjustment Factor when railroads' costs went up. to be re- 
duced if railroads' costs went down. The bill recognizes that the railroads are by law 
granted the flexibility to raise individual rates beyond the level of cost increases; 
the Commission does not have the legal authority to prescribe a rate reduction 
unless a rate is above a maximum reasonable level. Under the C.U.R.E. proposal, 
even if a rate has not gone up by more than the zone of rate flexibility or is other- 
wise not above a reasonable level, a railroad would be required to reduce an existing 
tariff to correspond to a lower Rail Cost Adjustment Factor, and then subsequentlv 
to propose an independent rate action if it chose to maintain the present rate level. 
As a result, railroads would have to come back to the ICC far more often with rate 
proposals, even where the rate action is not reviewable by the Commission. Part of 
the purpose of the inflation-based rate provisions in the Staggers Act, along with 
the zone of rate flexibility, was to reduce the volume and complexity of tariff filings 
and minimize the procedural difficulties and administrative burden involved in im- 
plementing rate adjustments that are at or near the level of changes in costs. The 
C.U.R.E. provision thwarts that purpose, by increasing the number of tariff actions 
required, without necessarily producing any change in rates charged to shippers. 

In my testimony, I emphasized that the C.U.R.E. proposal would not onlv lead to 
more Commission proceedings but would also require more ICC findings based on 
rigid formulas. For example, under Section 9 of the bill, in the area of joint rates, 
C.U.R.E. proposes that the present law be amended to require railroads to reinstate 
or maintain "competitive" joint or proportional rates via a particular interchange 
point, upon request of a connecting carrier at the point, a shipper or receiver. The 
definition of the term "competitive" in that provision is indicated by the proposed 
language that such "rate shall be conclusively deemed competitive" if the revenue- 
to-variable cost ratio represented by the rate is no higher than the revenue-to-vari- 
able cost ratio for the carrier's competing siiigle-line rate or an existing joint rate 
between the same origin and destination. This would extend the range of cases that 
could be brought before the ICC, encourage ratemaking based on formulas such as 
revenue-to-variable cost ratios, or force railroads and shippers into protracted litiga- 
tion over the economically justified interpretation of the key word "competitive." 

Finally, C.U.R.E.'s proposed changes to the maximum rate reasonableness provi- 
sions, under Section 4 of S. 477, would make it extremely difficult to justi^ rates 
above the jurisdictional threshold. Furthermore, the proposal would forbid the IOC 
from applying its market-based standards for evaluating rates, thus pushing the 
Commission back to the kind of cost tests and other formulas that have already 
been proven inadequate and inappropriate for the complicated task of determining 
what are efficient and compensatory prices for rail services. 

In the Staggers Act, the Congress recognized that if railroads were constrained to 
set rates according to a rate-to-cost standard or other rigid limit, they would not be 
able to earn adequate revenues. The Staggers Act, as well as decisions of the IOC 
and the courts both before and after the law was passed, explicitl^^ permit "differen- 
tial pricing" as the only way a carrier can be assured of the possibility of attaining 
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the revenue adequacy goal. The Staggers Act dictated that, after October 1, 1984, 
any rail rate below the threshold value of 180 percent of variable cost (or the per- 
centage established by the Commission under 49 U.S.C. 10709(dXlXB), constrained to 
be between 170 and 180 percent) would be per se reasonable, and above that level, 
railroads would be free to establish rates, subject to regulation under 49 U.S.C. 
10701a et seq. 

Section 4 of the C.U.R.E. bill would work to turn the floor on Commission jurisdic- 
tion over maximum rates into a rate ceiling. It would create a substantially greater 
evidentiary burden to prove that a rate above the threshold was justified. In each 
rate case, even for a railroad already determined to be revenue inadequate under 
the stringent standards of the C.U.R.E. bill, the ICC would be required to make find- 
ings on the need of the rail carrier to have the opportunity to achieve revenue ade- 
quacy, and whether and to what extent such need requires allowing the rail carrier 
to charge rates exceeding the jurisdictional threshold. This requirement suggests 
that — beyond an exhaustive annual evaluation of the present revenue shortfall of a 
railroad as well as the efficiency of its pricing, as required under Section 7 of the 
bill— the Commission would have to conduct a separate examination of whether it 
would be necessary for the carrier to be able to achieve revenue adequacy and the 
extent to which it should be entitled to use the differential pricing flexibility grant- 
ed under the Staggers Act. To satisfy the strictures of Section 7, the ICC would ap- 
parently have to consider not only the relationship of rates to costs and revenue-to- 
cost formulas, but also potentially the complex question of the equity of allowing a 
particular shipper to be charged a rate above a threshold value. 

Question. You also said that the C.U.R.E. legislation would create "regulatory 
lag of a billion dollars a year or more. To what sections of the bill are you refer- 
ring, and how would those sections have this impact? Does the C.U.R.E. legislation 
alter the law or regulations respecting suspensions? 

Answer. I noted in my testimony that before the Staggers Act, the industry lost 
about a billion dollars a year due to regulatory lag. That figure was drawn from the 
findings of a number of government and private studies on the costs of regulation, 
summarized in House Report No. 96-1035 (May 16, 1980) on the Rail Act of 1980 
(H.R. 7235). The C.U.R.E. proposal would delay the railroads from recouping their 
full costs, by increasing the regulatory burden involved in adjusting rates and serv- 
ices, blocking necessary and prudent inflation-based increases, and discouraging in- 
dependent rate actions even where they are justified by costs. 

As noted in response to the preceding question, the C.U.R.E. bill would increase 
the number of rate actions likely to be subject to ICC review and would make it 
more costly, difficult and time-consuming for a railroad to justify a rate change. The 
net effect would be to discourage railroads from proposing independent rate actions, 
even when needed to cover their costs; it would foster increased reliance on general- 
ized, across-the-board increases based on estimates of industnrwide inflation. Fur- 
ther compounding the problem. Section 6 of S. 477 would lead to understating the 
inflation incurred by the railroads, thus reducing the proportion of cost increases 
they could recoup through the allowable inflation-based rate increases. The inevita- 
ble result would be that railraods would fall behind in covering costs, due to the loss 
of both the ability and incentive to make timely adjustments to their rates. 

In the area of joint rates, the C.U.R.E. proposal would not only encourage more 
cases and impose much greater restrictions on railroad flexibility, it would also open 
up the possibility that joint rate actions implemented by the railroads in the past 
five years could be revoked. The Congress recognized in formulating the Staggers 
Act that the ability to adjust joint rates and routes was essential if the railroads 
were to redress historic inequities and inefficiencies in their rate structure and re- 
cover from their financial and economic crisis. The rigidity of the joint rates system, 
the long and difficult regulatory proceedings involved in seeking changes, and the 
frequent disapproval of proposed adjustments were a key factor in the collapse of 
the Northeast rail system and the continuing weakness of many of the nation s car- 
riers. Despite a numnber of rail mergers since 1980 and increasing emphasis on 
longer single-line movements, joint-line service still makes up a substantial propor- 
tion of the traffic base for many railroads. Losing the flexibility to set rates to re- 
flect volume and overall efficiency and to generate a reasonable division of the reve- 
nues on joint-line traffic would again jeopardize the viability of those carriers and 
the efficiency and stability of the entire system. 

The C.U.R.E. proposal also would pose the threat of costly delays in the area of 
abandonments of rail lines and services. The Congress, the ICC, and many shippers 
have recognized that a railroad must be able to make changes in its plant and serv- 
ices, as well as in its rates, in order to adjust to market conditions, reduce inefficien- 
cies, and remain financially viable for the long term. Section 10 of S. 477, however, 
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would prolong abandonment cases at the ICC and impose additional procedural bur- 
dens on the carriers proposing abandonments, by requiring local hearings, and by 
stretching out the timetable for commission review. While more of these would 
likely alter the outcome of a proceeding, they would force delays and needless addi- 
tional costs on all parties. Such provisions, like the others mentioned above, would 
work to increase costs to the carriers, hold up or deter altogether proposed actions 
even if they meet statutory criteria for ICC approval, and inhibit achievement of the 
goals of shippers and the Congress in the Staggers Act of encouraging efficiency and 
assisting railroads to eliminate operations that are not compensatory. 

Section 11 of S. 477, governing state jurisdiction over intrastate rail rates and 
other practices, could also act to delay or even block entirely timely adjustments in 
intrastate rail rates and services, even if they were fully justified under Staggers 
Act standards. It would remove the ICC's authority under the Staggers Act to pre- 
empt a state regulatory body's jurisdiction over intrastate rates and services if deci- 
sions at the state level are not consistent with Federal law and policy. Instead, 
under the C.U.R.E. proposal, the Commission would be limited to reviewing individ- 
ual cases decided by a state, and vacating and remanding individual decisions not in 
compliance with the statutory requirements. Thus, although a state would by law 
still be required to follow the same standards set down for the Commission under 
the Staggers Act, the state could in fact continue to deny specific rate and service 
proposers, in contradiction of all national rail policies. The state's decisions thereby 
could effectively suspend application of a carrier's intrastate rate changes, abandon- 
ments, and other actions, pending review by the ICC. Delays imposed by state regu- 
lations played a part in the railroads' difficulties before 1980 and could clearly con- 
tribute to burdensome regulatory lag. 

Under the regulatory system prevailing in the mid-1970's, the simple possibility of 
having to defend a rate against challenge at the ICC was not the only factor that 
kept railroads from making rate adjustments, even for interstate rates. The threat 
of rate suspension, a great deterrent, was reduced considerably by both the 4R Act 
and the Staggers Act. The C.U.R.E. bill does not alter the actual suspension provi- 
sions in the statute, as they relate to rate changes. The bill could increase the likeli- 
hood of suspension, however, by restricting the scope of the evidence a shipper 
would have to present in order to prevail in cases concerning joint rates and rate 
reasonableness in general. Those changes would affect the suspension process, be- 
cause the first requirement for obtaining a suspension is that the shipper prove it is 
substantially likely to prevail on the merits of the case (4 U.S.C. 10707(cXlXA)). 

The C.U.R.E. proposal would alter the statutory provisions concerning suspension 
of cancellations of reciprocal switching arrangements. In that area. Section 7(bX2) of 
S. 477 would require the ICC to suspend a cancellation if it determined that a ship- 
per had utilized or would utilize the switching service for a significant portion of its 
rail needs at the facility involved. As experience has demonstrated with other sus- 
pension authority in the past, that provision would be likely to reduce railroads' 
ability to adjust charges and to recover the full costs of the services they provide 
under switching arrangements. 

Finally, we should not overlook the serious effect of "regulatory lag" on shippers 
as well as railroads due to the absence of supportable regulatory standards that can 
be applied when a case is brought to the ICC. In the rate area in particular, the ICC 
has recently adopted guidelines that it can use to resolve the majority of the rate 
cases still pending. Many of those cases were filed in early 1981 under Section 229 of 
the Staggers Act; others remain in abeyance, from before 1980. Shippers and rail- 
roads have operated in the intervening years without any certainty as to what type 
of stndards the ICC would apply, when a case would be closed or whether a final 
decision would ever be reached. 

Many shippers have sacrificed time and money to prepare evidence two or three 
times, as the Commission's successive sets of standards were overturned by the 
courts and it tried yet another proposal. Surely that is one of the most frustrating 
shortcomings of the regulatory system since 1980. Now, after eight years of struggle 
to develop a set of rate standards that would be consistent with the law and also 
economically justified, the new guidelines appear to satisfy legal and economic prin- 
ciples. Together, the elements of "constrained market pricing" represent the only 
defensible means, among all the proposals advanced, for balancing shippers' need 
for protection from unreasonable rates with railroads' need to earn adequate reve- 
nues. Yet Section 4 of the C.U.R.E. proposal would forbid use of a stand-alone cost 
test, a critical element in those guidelines, without offering any substitute. 

To enact such a provision would throw the ICC back to the beginning of the 
search for reasonable rate standards — back into evidentiary proceedings, court chal- 
lenge, and further delays. Once again, resolution of long-awaited rate decisions 
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would be held up while the litigation went on to find a substitute for the present 
standard, under the general but proscriptive language of the C.U.R.E. bill. That 
would be a destructive, not a constructive, change. After the experiences of the last 
six years and more, neither railroads nor shippers could welcome that form of regu- 
latory lag. 

As part of the corrected transcript of the November 1 hearing which the Adminis- 
trator provided to the Committee, we have already submitted responses to very 
similar questions from Senator Pressler concerning how to go about preserving serv- 
ice on the light-density lines in South Dakota— particularly the Rapid City-Pierre 
and Aberdeen-Oakes lines. (See attached copy of insert for the record.) 
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